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Begardless  of  traditional  forms,  the  Author  has  endeav- 
ored to  put  the  results  of  his  labors  into  the  smallest  space, 
with  the  most  convenient  arrangement — prospecting  in 
old  fields,  exploring  unbeaten  paths,  and  blazing  the  way 
for  short  cuts  by  those  who  seek  with  anxious  haste  for 
new  or  ancient  treasures. 

If  this  little  innovation  contains  more  points  and  au- 
thorities than  larger  works  on  the  same  subject,  the  fact 
is  due  chiefly  to  the  preparation  and  use  of  the  "  Federaii 
Citations."  If  it  should  meet  with  the  favor  bestowed 
upon  the  latter  work  and  "  Federal  Pbocedxtbe,"  it  will 
be  followed  by  a  '*  Mahtjal  of  Admibalty  Pbaotice  " 

A  companion  volume  of  annotated  ''Statutes  selat* 
mo  to  Coumebge,  Navigation,  and  Seoppino,"  which  will, 
it  is  hoped,  prove  useful  to  Shippers,  Masters,  and  their 
legal  advisers,  is  now  passing  through  the  press. 
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San  Fbangisoo,  February  16th,  1879L 
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CHAPTEB  t  *    ' 

. '  ^ « 

IPOWBR  TO  RISGULATE  GO|tfMERCX3. 

1.  Commerce  defined.  «      ^. 

2.  Power  of  Congress  to  rcg^ulite.   - 
J.  Powers  reserved  to  States.     ,  , 
4.  Concurrent  powers. 

S  6.  Inspection  Laws.  . 

S  6.  Clearance  and  entry.  ^j*' 

S  7.  Fisheries.    .  \ 

§  1.  Commerce  defined.~Commerce  is^^^tic  and  in* 
tercourse.i  It  consists  in  the  transportation  ojf*  liierclian- 
dise  to  gain  freigbt,^  and  includes  navigation. ^^  *  3"  "^ 

1  Gibbons  v.  Ofjden,  0  Wlieat.  1;  New  York  r.  Mlln,  ll'^teters,  154; 
Groves  r.  Slaughter,  13  Peters,  44 );  Brown  v.  Maryland,  I2  Wlicat.  419; 
U.  8.  V.  HolUday,  3  WaU.  417;  The  CUnton  Bridge,  Woo)W.1?5^;  The 
Cheeseman  r.  Two  Ferry  Boats,  2  Bond,  372;  Passenger  Case?,  7  How. 
401,443,462.  •     ^'^ 

2  State  Freight  Tax  Case,  15  Wall.  275;  Passenger  Cases,  7  l{6rv.  282. 

3  Gibbons  o.  Ogden,  9  Wheat.  1 ;  New  York  r.  Miln,  1 1  Peters,  13^  iJJ. 
S.  V.  Coombs,  12  Peters,  78;  Bro^vn  r.  IVIaryland,  12  Wheat.  445t  TLo 
Daniel  Ball,  1  Brown,  199;  Blanchard  v.  The  Martha  Washington,  1 
ClifT.  472;  The  William  Jarvls,  1  Sprague,  487;  Passenger  Cases,  7  How. 
401,443,482. 

See  COLLISION. 

§  2.  Foiver  of  Congress  to  regulate.— The  power  of 
Congress  to  regulate  commerce  with  foreign  nations,  or 
between  the  several  States,  is  exclusive.  1  To  regulate  im- 
plies full  power  over  tbe  thing  to  be  regulated.^  It  may 
regulate  ships  and  vessels  so  far  as  they  are  engaged  in  the 
carrying  trade.*  *'Among *'  means  ' '  intermingled  with."  * 
The  investiture  of  power  is  complete  in  itself,  and  has  no 
limit  other  than  that  prescribed  by  the  court.^  It  includes 
every  subject  of  commerce  to  which  legal  discretion  may 
apply,*  and  to  regulate  the  whole  subject  as  much  by  what 
it  leaves  out,  without  any  positive  regulation,  as  by  what  it 
expressly  i^rovides  for.''  It  is  for  Congress  to  determine 
"when  its  full  power  shall  be  brought  into  action,  and  as  to 
the  regulations  and  sanctions  which  shall  be  provided.  ^ 
The  power  may  be  exercised  wherever  the  subject  exists, 
Dbstt  s.  &  A.— 1.  1 


and  tbla  mar  be  witliin  tFtd  tsTitorlal  JniiBdlctlon  of  the 
several  States,"  and  when  eserciaed  is  excluaire  of  the 
same  power  ia  the  Be veral instates. '"  The  power  to  regulate 
commerce  ineludes  navigation  aa  welt  aa  traJHc  in  its  or- 
dinary BlgniQcation,  and  embnLces  shipa  and  vessels  ax  tlie 
inarrumenCa  of  interconTifr  ^nd  trade,  as  well  as  the  officers 
and  seamen  em  ployed- io.^eir  navisation."  It  extends 
to  all  vessels,  as  well  -pitssenger  veaaels  as  vessels  for 
carrying  mercltandia<e.  wlj ether  steam  or  sail  vessels, 'i 
and  liowever  propelle^>^^  A  ref;ulation  of  pilota  and 
pilotage  is  a  regalation  of  commerce,  bnt  Congress  may 
adopt  State  regiilat^ons'aa  to  pilots."  A  power  to  regulate 
navigation  ia  aa  cspViits^ly  granted  aa  tf  toat  term  had  been 
added  to  the  word  ''.commerce."  "  The  power  to  regulate 
comprehenda  tlifi  control  for  that  purpose,  to  the  extent 
necesaaiT,  of  aitth^liaTigaWB  waters  of  the  United  States 
BCcessibfe  from  aState  otberthan  tliose  in  which  they  lie ;  '• 
to  the  control  of  all  navigable  waters  eztendinfttothe  sea- 
coast.i-  and  does  not  stop  at  the  State  boundary,"  and 
■^    tiob- 


fth^  several  States,"  and  not  the  less  becauae  the 
t      ■  '    '  ■     ■  -         " 

vorpM  <]enpi\„„ j .^b"- 

with  tbe  commerce  of    the   United 


navfgutes  only  from  port  to  port  in  the  same  State.* 

Esclusiv^nesa  depends  on  the  subject-matter  tol>e  regn- 


States,''?  aiid  the  power  o!  Congress  is  exclusive  only  wliei 
exercised-i"  It  may  be  extended  to  the  security  and  pto- 
tecticn-cf  the  rights  and  title  of  all  pcraona  dealing  ia. 
Amerlcaii  vessels.^' 

1    nillWsr.O!;,!-..  ■vvlii'stllS; 

miL-«;  Mqmtor'd  ?!w,irawHl' iV  \  ''■"l-j''riSaB.  » 

-WalLSiili  Wi.Wt..Harli.,rC01!i.j;.  ■  -  l.  ■      ■    ,  M  l.i.rt  i.  vfilL 

S   The  Cberekee  MbUod  e.  OsoriLt,  I  Pet  U;  Slate  TMglit  TU 
Eaae,liWitlLZn. 
t   Tbe  Martba  WuUngton,  9  TTars,  240. 

4  aibboni  r.  OgOea,  o  WlieiC.  t ;  The  Daniel  Bmll,  1  Bnnfn  Adm.  IM. 

5  LlCBnae Cues, J  How.SSS:  Browne.  MBrylma,  1!  WhemtilB;  efli> 
boDI  n.  Ogden,  t  Wheat.  1;  FollBrdt.  Bigan,  3  How.  219. 


3  POWBB  TO  SB6ULATB  OOMMEBOB.  §  3 

8  Kew  Yoik  V.  IDln,  11  Pet.  102;  U.  8.  v.  Coombs,  12  Pet.  72;  OUmaa 
V.  Pmiadelpbto,  3  'WalL  713. 

9  Gibbons  v.  Qgden,  9  Wheat.  1:  IT.  S.  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  486;  Brown  v.  Muylanu,  12  Wboat.  419. 

10  U.  S.  V.  Dnluth,  1  Dill.  172;  Cooley  r.  Port  Wardens,  12  How.  299; 
Slnnot  V.  Davenport.  22  How.  227;  Halderwan  v-  Beckwith,  4  McLean, 
286;  Bogers  v.  Cmcinnati/5  Ibid.  337. 

11  Gibbons V.  Ogden,  9  Wbeat.  1 ;  U.  S.  v.  Coombs,  12  Pet.  78:  Groves 
V.  Slaughter,  15  Pet.  514;  The  Panama,  Deady,  35;  Brown  v.  Maryland, 
12  Wheat.  445;  State  Tonnage  Tax  Cases,  12  Wnll.  214 ;  The  Daniel  Ball, 
1  Brown,  199;  Blanchard  v.  The  Martha  Washington,  1  Cliff.  472;  The 
William  Jarvis,  1  Spragae, 487;  Korth  Blver  8.  B.  Co.  r.  Livingston, 3 
Cow. 743;  Passeiiger  Cases, 7  How.  439;  The  Chusan,  2  Story,  464;  Clln> 
ton  Bridge,  Wool.  165:  People  v,  Bro<^  4  Denio,  469;  N.  T.  r.  Mihi,  11 
Pet.  134 ;  South  Carolina  r.  Georgia,  93  U.  S.  4. 

12  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Chy  Lung  v.  Freeman,  92  U.  S.  275. 
And  see  Matter  of  Ah  Fong,  13  Amer.  Law  Eeg.  761. 

13  n.  S.  9.  The  James  Morrison,  Newb.  247;  U.  8.  v.  The  William 
Pope,  Newb.  258. 

14  Gibbons  V.  Ogden,  9  Wheat.  1:  Cooley  v.  Port  Wardens,  12  How. 
299;  Steamship  Co.  v.  Joliffe,  2  WalL  468;  Crar.rlall  v.  Nevada,  6  Wall. 
42;  Osborne  v.  Mobile,  16  Wall.  482:  Banta  t;.  McNeil,  5  Ben.  75;  The 
Ann  Byan.  7  Ben.  23;  Matter  of  Freeman,  2  Curt.  495;  The  Wave  v. 
Hyer.  2  Paine,  144;  Clinton  Bridge,  Wool.  166;  Oilman  v.  Philadelphia, 
3  WaU.  713. 

15  The  James  Morrison,  Newb.  246;  Gibbons  v.  Ogden,  9  Wheat.  1. 

16  Oilman  v. PhiladelnhiajS Wan. 713;  The  Daniel  BaU,  10 WaU. 564; 
Martin  v.  Acker,  Blatchi.  &  H.  280;  The  Thomas  Swan,  6  Ben.  45;  Clin- 
ton Bridge,  Wool.  166;  Woodman  v.  Kllboum  Manf.  Co.  1  Abb.  U.  S. 
158;  Gibbons  v.  C^den,  9  Wheat.  1 :  Corfleld  v.  Coryell,  4  Wash.  378:  Sil> 
liman  v,  Troy  A  W.  T.  B.  Co.  11  Blatchf.  283;  Ex  parte  McNiel,  13  WalL 
240. 

17  Gibbons  v.  Ogden.  9  Wheat.  1 :  GUman  v.  Philadelphia,  3  Wall. 
725:  Tbepanlel  BaU,  10  WaU.  563;  The  Genessee  Chief,  12  How. 443; 
U.  B.  V.  The  New  Bedford  Bri^e,  1  Wood.  &  M.  498;  Corfleld  r.  Cory- 
eU,  4  Wash.  378. 

18  Gibbons  v.  Ogden,  9  Wheat.  1:  New  York  v.  Miln,  11  Pet.  147; 
Brown  v.  Maryland,  12  Wheat.  419 ;  Gilman  v.  Philadelphia,  3  WaU.  737 ; 
The  James  Morrison,  Newb.  248. 

L9  Pennsylvania  v.  Wheeling  A  B.  Br.  Co.  18  How.  421 ;  S.  C.  13 
How.  518;  Works  r.  Junction  K.  B.  Co.  5  McLean,  425;  U.  S.  v.  Duluth, 
1  DUl.  469 ;  8.  C.  10  Amer.  Law  Beg.  N.  S.  449. 

80  The  Daniel  BaU,  1  Brown  Adm.  197 ;  The  Passenger  Cases,  7  How. 
282. 

21  PenasTlTMila  «.  Whetiing  Bridge,  18  How.  421;  Gilman  v.  Phiia. 
4elphia,  3  WaU.  727;  Martin  v.  Acker,  Blatchf.  A  H.  2S0. 

22  3^te  Freight  Tax  Case,  15  W^.  279;  Roberts  v.  Skolfleld,  3  Ware, 
191. 

23  New  York  «.  MUn,  11  Pet.  146;  Prigg  v.  Qoramonwealth,  16  Pet. 
6S5;  Passenger  Cases,  7  How.  894. 

24  White's  Bank  v.  Smith,  7  Wall.  6M;  MitcheU  v.  Steelman,  8  Cal. 
288:  The  Martha  Washington,  15  Law  Rep.  N.  8. 22;  Fontaine  v.  Beers, 
19  Ala.  722 ;  Shaw  v.  McCandless,  80  Miss.  296. 

§  3.  Powers  reserved  to  States.— The  mere  grant  of 
I)Ower,  by  the  Constitution,  to  Congress,  is  not  per  se,  and 
without  any  exercise  of  that  power  by  Congress,  an  abso- 


Inte  inhibition  of  all  State  ififislatioE.i  Tha  power  to  r^- 
iilate  "  commerce  witli  foreign  nations,  and  among  the 
several  States,"  does  not  embrace  the  purely  internal 
conimerce  of  a  State.'  SteamboatB  running  between  ports 
and  pl»ce9  trithin  a  State  are  exuluslvtily  within  and 
subject  to  the  regulations  and  coctrol  of  tbat  State.> 

edtord  Dridn.  1  Wood.  A  H.  tOl  i  Withers  v. 


3  The  Seneca,!  Bias. 37!;  U. S.  t.  Tlie  Junes  Morrison, Newb, 2(1; 
It  S.V  TbeFope.Newli.iWlj  Tbe  Dnnlel  Ball.  I  Brawn  Adm  m-.  B.C. 
lUWtaLtUiBroQka*.rert«w,lV«M.  law  Mon.su,  wuukerr.  The 
l.oroiiti.Itddrrai|  U.£«'nie  Kdi  4.Dnld»ii,  MSS.{  U.  a.  n.Ths 
Urlv,»Ua.;mlMditBtu,  1  WoShT.lHll  Am.  L.  T.  101 1  The 
Tbomu  ewBD.  S  BiB.  4B:  Cupoitn'*.  XtieEmmaJohiiBon,  ICllit.eSS; 
UDOre  >.  Amer.  T.  Co.  a  How.  1 ;  NoMb  mv.  S.  B.  Co.  i.  Udngseon,  i 
Cow.  TI)i  State  Toniuge  Tut  Cues,  Il.Wdl.  219)  U.  8.  v.  Dewltt,  » 

§  4.  ConcuTTent  powers.— The  States  are  not  abso- 
lutely prohibited  from  all  legislation  as  to  commercial  rejc- 
ulatlon.'  They  may  legislate,  while  the  power  of  Con- 
gress lies  dormant.'  So  they  may  legislate  on  all  matters 
reserved  to  the  power  of  the  States.s  The  powers  of  Con- 
gress and  of  theStates  are  concurrent,  as  in  tliecase  of  in- 
spection laws,  quarantine,  pilotage,  port  regulations,  etc.* 
And  where  Congress  does  not  act,  the  States  may  legislate 
on  local  tind  appropriate  matters,  though  they  may  be  con- 
nected with  commerce ;  =  but  iu  case  Of  the  action  of  Con- 
greaa,  the  State  laws  must  yield.'  So  in  relation  to  the 
bridging  of  navigable  streams,'' as  the  regulation  of  com- 
merco  emtends  to  the  keeping  open  of  all  navigable  streams 
fromtheoceaatothe  highest  points  of  delivery  or  entry,* 
to  secure  the  right  of  navigation  free  of  obstructions.*  Sia 
a  State  may  pass  ferry  laws ;  but  they  are  under  the  con- 
trol of  Congress ; '"  but  States  are  prohibited  £rora  laying  a 
duty  on  tonnage." 
1  QltAoiuv.OgileDift'mieM.li  LlceDseCaies.ESaw.s8t. 
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lUge.  15  How.  S84. 

1;  FoimsjlituilB  e.  WbeoUDE  Bridgs, 

It  scats  Tonnsgo  TaiCMBS.iaWall.jH;  Gibbons e. Ogden, 9 Wheat. 
I;  Slnnot  V.  Dayonpnrt,  22  How.  !*!;  Foster  t.  Davenport,  Ibid.  M5i 
Perirr.  Torrence,  8  Olilo,  5M ;  The  Ann  Kyan,  5  Ben-M;  Peetei.  Mor- 

§  5.  Inspection  laws.— The  rigbt  of  a  State  to  make 
Inspection  laws  ia  subject  to  the  paramount  right  of  Coq- 
ereas  to  regulate  commerce  with  fore  igD  nations  and  among 
Uie  several  States,  and  all  such  laws  ace  subject  to  Che  re- 
vision sn<I  control  of  Congress.'  Tbe  provtsious  of  tbe 
navigation  laws  of  the  United  Statea  are  applicable  to  a 
Bteam  ferry-boat  engaged  in  transporting  gooda  and  pna- 
Hongera  upon  navigable  waters  in  one  State  destined  for 
other  States,'  Where  a  steamer  was  Impressed  iuto  the 
eerriee  of  the  Govemraeut  it  cannot  be  tendered  liable 
for  being  navigated  without  an  inspection,^  If  a  steam- 
boat has  complied  with  tbe  inapectlon  lawa,  it  is  not 
liable  to  seizure  for  having  in  usesa  imperfect  register.^ 
A  siobII  open  boat  propelled  b  j  a  amall  ateam-engine,  and 
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used  for  pleasure  only,  is  not  within  the  inspection  laws 
of  Congress. 6  A  steamboat  navigating  from  one  town  to 
another  in  the  same  State,  engaged  exclusively  in  domestic 
commerce,  need  not  be  inspected.^  A  steamboat  employed 
in  transporting  passengers  between  ports  of  the  same  State 
is  not  liable  to  the  penalty  for  not  having  the  hull  and 
boilers  inspected  under  the  act  of  Congress  of  August  00th, 
1853.7  Kor  is  a  steamer  employed  in  transporting  mer- 
chandise only.8  A  coasting  vessel  employed  in  the  trans- 
portation of  passengers  is  as  much  a  part  of  the  merchant 
marine  as  is  one  employed  in  the  transportation  of  a  cargo,® 
A  penalty  is  provided  for  not  having  life-preservers  and 
for  not  having  the  boilers  inspected,  ^o  More  than  six 
months  must  not  elapse  after  one  examination,  before 
another  is  made.ii  Vessels  under  way,  except  on  the  high 
seas,  are  to  be  under  the  control  of  a  pilots  licensed  by  the 
inspector  of  steam  vessels.i-^ 

1  G Ibbons  v.  Oordcn,  9  Wlieat.  1 :  Neilson  v.  Garza,  2  Wood,  287 ;  Con- 
way r.  Taylor,  1  Black,  633 ;  Slaugliter-House  Cases,  16  WaU.  63.  And  see 
Rev.  Stats,  sec.  4336. 

2  U.  S.  V.  Sunswlck,  15  Int.  Bev.  Rec.  154;  The  Bright  Star,  Woowl. 
273.    And  see  Rev.  Stats,  sees.  4399-4462. 

3  U.  S.  V.  Moore,  2  Bond,  34. 

4  Lac  LaBelle,  3  Biss.  313;  S.  C.  11  Am.  L.  Besr.  557;  16  Int.  Bev.  Bee 
66. 

6    XT.  S.  V.  The  Mollle,  2  "\^oods,  318. 

6  Tlio  Oconto,  6  Biss.  463;  Oilman  v.  PhHadelphla,  3  Wall.  713;  The 
Brlj^ht  Star,  Woolw.  274:  Gibbons  p.  Og<leu,  9  Wheat.  1;  The  Thomas 
Swan,  6  Ben.  12;  The  Sylph,  4  Blatchf.^4. 

7  The  Seneca,  1  Biss.  371. 

8  The  Propeller  Sun,  1  Biss.  373. 

9  Passenger  Cases,  7  How.  437.   And  see  Bev.  Stats,  sec.  4401. 

10  The  Thomas  Swan,  6  Ben.  42;  The  Daniel  Ball,  10  Wall.  557. 

11  yirffinia  Ac.  Nav.  Co.  v.  V.  S.  Taney,  418.    And  see  Bev.  Stats,  sees. 
A4ti3-4m. 

12  The  Bright  Star,  Wool.  273;  Steamship  Co.  v.  JolifTe,  2  Wall.  4S0. 

§  6.  Clearance  and  entry.— Congress  has  exclusive 
power  to  establish  ports  of  entry,  i  A  clearance  is  neces- 
sary for  every  vessel  sailing  on  the  ocean.  ^  A  vessel  is 
not  admitted  to  entry,  nor  can  her  cargo  be  admitted,  or 
unladen  in  port,  or  the  vessel  depart,  without  the  payment 
of  port  charges.  8  A  discharge  of  a  cargo  into  lighters  is 
not  an  unloading  under  the  act  providing  for  landing  for- 
eign goods  in  the  day-time  and  with  a  permit.*  Coasting 
vessels  of  less  than  twenty  tons  burden  are  not  required  to 
enter  or  exhibit  a  manif  est.^  Where  articles  are  purchased 
abroad  for  equipment  of  the  vessel,  and  remain  on  board 
at  her  arrival,  they  need  not  be  reported  on  the  manifest.^ 
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The  law  requires  the  master  to  deliver  to  the.collector  a 
manifest  of  the  cargo  on  board  the  vessel,  stating  the  arti- 
cles of  which  the  same  is  composed  and  the  prices  thereof, 
to  be  signed  and  sworn  to  by  him.  7 

1    oilman  v.  Phlladelpbla,  8  Wall.  741;  FennsTlTanla  v.  WheeUnffi 
^  Bridge  Co.  18  How.  421.  ^^ 

3  Bas  r.  Steele,  3  Waslh.  G.  G.  381.  And  see  Rev.  Stats,  sees.  4197, 
1207 :  as  to  form  of  clearance.  Ibid.  sec.  4201 :  obth  of  master,  Ibid, 
sec.  4198.  A  penaltv  imposed  for  takin?  out  a  false  clearance  does  not 
make  the  voyage  iuegal— The  Mavericic,  1  Spragne,  29;  otherwise  in 
England,  under  statute,  Atkinson  v.  Abbott,  11  East,  13ft. 

3  The  Bodnev,  Blatchf.  &  H.  231,  questioning  Blidey  v,  Gelston,  9 
Johns.  201.  And  see  Ber.  Stats,  sec.  4^. 

4  U.  S.  V.  The  Express,  11  Law  Bep.  N.  S.  41. 

5  The  America,  1  GalL  281;  T7.  S.  v.  Carr,  8  How.  1.  And  see  Bev. 
Stats,  sees.  4351, 4353. 

6  U.  S.  V.  Coils  of  Cordage,  Gilp.  299.  And  see  BeV.  Stats,  sec.  4358; 
as  to  form  of  manifest,  Ibid.  sec.  4l99. 

7  Bas  V.  Stee^,  3  Wash.  G.  G.  381.  And  see  Ber.  Stats,  sees.  4200,4202. 

§  7.  Fisheries.— The  act  giving  allowances  to  ves- 
sels engaged  in  certain  fisheries,  requires  an  oath  to  the 
verity  of  the  fishins  agreement  as  well  as  to  the  truth  of 
the  certificate,  of  the  tunes  of  sailing  and  retojhoing,  before 
the  bounty  can  be  paid. 

IT.  S.  V.  Nickerson,  17  How.  204.  And  see,  as  to  regohttlon  of  fisheries, 
Bev.  Stats,  sees.  4301-4396;  McCready  v,  Yirginla,  H  U.  8. 381. 


CHAPTER  H. 


Essi: 


8  8.  BlUi»   and  Teuela   defined.— The   materials 

wMch  constitute  a  ship  become  one  as  soon  as  she  is 
launciied,'  but  a  vessel  m  i>iocess  of  conatmction  is  i>nt.  & 
Tassel  "  engaged  in  navigation."  '   %Vhere  the  frame  of 

;eii  up  in  rebi 

. tity*^it  is  rei. 

law;  but  where  each  limber  is 

used  in  the  new  vessel,  tliough  the  u: 

is  regarded  aa  anew  vessel,  a-""-  — 

uly  1, ^  „      

tisheries,  so  long  as  tliej  are  owned  and  commaoded 

exclusively  by  citizens  of  the  United  States,  shall  bs 
deemed  vessels  of  the  United  States.'   A  vessel  launched 
and  Btloat  on  navigable  waters  is  a,  vesae!  I)uilt.> 
1    TLieKlliBLadi],3Sawy.H9. 


Hngbet,  S3 


)Rn^lF9.  i  Hugbes.TSi  U.  B.  >.  The  Grace  UmU,  t 

iRu^e3,3aivhea,raiU.3.>.Tii«cinu«Ueada,ii)id. 
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5  Gibbons  v.  Ogdea,  9  Wheat.  1 :  WlUsoa  «.  Blackbird  0.  M.  Co.  2  Pe- 
ters, t^o:  License  Cases.  6  How.  583;  Pennsylvaiiia  v.  Wheeling  Bridge 
Co.  13  uow.  385;  Sinnot  v.  Davenport*  22  How.  227;  Foster  «.  Daven- 
port, 2iUow.  244;  Oilman  v.  U.  S.  3  Wall.  738.  And  see  Be  v.  Stats. 

sees.  4131, 4Jil. 

6  The  Eliza  Ladd,  3  Sawy.  519 ;  The  Bevenue  Cutter  No.  2, 4  Sawy.  148. 

§  9.  "What  vessels  entitled  to  register.— Vessels 
bailt  wholly  within  the  United  States,  and  belonging 
wholly  to  citizens  thereof,  and  those  which  may  be  cap- 
tured in  war  by  citizens  of  the  United  States,  and  law- 
fully condemned  as  prize,  or  which  may  be  adjudged  for- 
feited for  a  breach  of  the  laws  of  the  united  States,  be- 
ing wholly  owned  by  citizens  thereof,  and  no  others,  may 
be  registered.^  The  foreign  or  domestic  character  of  a 
vessel  must  be  determined  by  the  residence  of  her  own- 
ers, and  for  this  purpose  charterers  are  deemed  owners.  ^ 
Citizens  may  become  part  owners  of  a  foreign  vessel,  but 
she  does  not  thereby  become  entitled  to  American  privi- 
leges.^ A  steamhoat  used  exclusively  in  the  domestic 
commerce  of  a  State  does  not  require  to  be  registered.^ 
Vessels  running  on  the  ocean  between  ports  of  the  same 
State,  carrying  merchandise  or  passengers  destined  to  for- 
eign States,  are  engaged  in  inter-State  and  foreign  com- 
merce, and  are  subject  to  the  regulating  power  of  Con- 
gress. ^ 

1  White's  Bank  v.  Smith,  7  WalL  656;  Crapo  v.  EeUy,  16  Wan.  633; 
The  Merrltt,  17  Wall.  582:  2  Biss.  331;  The  Martha  Washington,  15  Law 
Bep.  N.  S.  22.   And  see  Bev.  Stats,  sec.  4132. 

2  Hill  V.  The  Golden  Qalte,  6  Amer.  Law  Bar.  27S;  Newb.  142;  Ibid. 
308;  5  Amer.  Law  Beg.  142. 

3  Fox  V.  The  Lodemia,  Cx»bbe,  271. 

4  Fuller  o.  Smith,  5  Jones  Eq.  192.  And  see  Bor.  Stats,  sees.  4179. 
4183. 

5  Lord  V.  Qoodall,  N.  A  P.  S.  S.  Co.  4  Sawy.  292. 

§  10.  Wrecked  vessels.— The  Secretary  of  the  Treas- 
ury may  issue  a  register  or  enrollment  for  any  foreign 
vessel  which  shall  have  been  wrecked  on  the  coast  of  the 
United  States,  and  shall  be  purchased  and  repaired  by  a 
citizen  thereof,  on  satisfactory  proof  that  the  repairs  are 
equal  to  three-fourths  of  the  cost  of  the  vessel  when  re- 
paired. 

The  Mohawk,  3  WalL  566.  And  see  Bev.  Stats,  sec.  4136. 

§  11.  What  vessels  precluded.— No  vessel  shall  be 
entitled  to  the  benefit  of  registry  if  owned  in  whole  or  in 
part  by  any  citizen  of  the  United  States  who  usually  re- 
sides in  a  foreign  country,  during  the  continuance  of  such 
residence,  unless  he  be  a  consul  of  the  United  States,  or 
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an  ^geiit  or  ^actodr  in  gome  house  of  trade,  consisting  of 
citizenis  of  the  United  States  actually  carrying  on  trade 
within  the  United  States. 

U.  8.  f,  aUUes,  Pet.  p.  G.  199.  Md  see  Bey.  Stats,  sec.  4138,  as  to 
vessels  owbou  by  uoa-residentnatarallied  citizens;  stoe  Ibid.  sec.  4134. 

§  12.  mnieid  to  be  resistered.— Every  vessel  built 
and  owned  within  the  United  States  shall  be  registered 
at  its  home  port  ^  by  the  collector  of  that  collection  district 
which  incluOes  the  port  at  or  nearest  to  which  the  owner, 
or  if  there  be  more  than  one  owner,  then  the  husband  or 
managing  owner  usually  resides.^  The  registry  of  a  vessel 
in  one  State,  when  the  owner  resided  in  another,  does  not 
make  her  a  domestic  vessel  ;<  so,  where  a  vessel  was  built 
in  one  State  for  parties  resident  in  another  State,  her  home 
port  was  in  the  former  State  until  after  her  delivery  and 
first  voyage.*  Where  the  ship's  husband  had  his  legal 
domicile  in  one  State,  but  passed  two-thirds  of  his  time 
and  did  business  in  another  State,  the  latter  State  was  the 
proper  district  for  enrolling  and  licensing  the  vessel.^^ 

1  Hill  V.  The  Ck>lden  Gate,  Newb.  308. 

2  Hays  v.  The  Steamship  Co.  17  How.  fiM:  St  Louis  v.  The  Fernr  Ca 
11  Wall.  4)2;  Morsau  v,  Parham,  13  Wall.  477:  Crapo  v.  Kelly,  Ibid. 47ftt 
Blaocbara  «.  Tbe  Ji^H:tha  WashiQgtpu,  1  Cliff.  4(i6;  Flckell  v.  The  Loper, 
Taney,  500.  And  S3e  Bov.  Stats,  sec.  4141 ;  Colilos  v.  The  Fort  Wayne, 
1  Bond,  491;  Dudley  v.  The  Superior,  Newb.  176. 

3  ThoiQas  r.  The  KQSclysko,  11  N.  T.  Leg.  Obs.  38;  Tree  v.  The  In* 
dlana,  Crabbe,  497. 

4  Scott  V.  The  Plymonth,  Newb.  53;  6  McLeaa,  463;  Thomas  v.  The 
Kosciusko,  UN.  T.  Leg.  ubs.  33;  Tree  o.  The  Indiana,  Crabbe,  407. 

5  The  St.  Lawrence,  3  Ware,  211;  Hull  of  a  New  Brig,  8  Law  Hep. 
69.   But  see  Levering  v.  The  Bank  of  Columbia,  1  Cranch  C.  C.  l&J. 

fl3.  Oath,  and  forfeiture  for  false  swearing.—In 
er  to  the  registrv  of  a  vessel  an  oath  shall  be  taken 
and  subscribed  oy  the  owner,  or  one  of  the  owners,  before 
the  officer  authorized  to  make  such  registry,  i  and  if  any 
of  the  matters  of  fact  alleged  in  the  oath  taken  pursuant 
to  the  statute  shall,  within  the  knowledge  of  the  party  so 
swearing,  be  not  true,  the  vessel,  together  with  her  tackle, 
apparel,  and  furniture,  shall  be  f oneited.^  Where  one  of 
two  partners  swear  that  he  and  his  partner,  "  of  the  city 
of  New  York,"  are  the  sole  owners,  when  in  fact  his  part- 
ner is  domiciled  abroad,  the  vessel  was  held  liable  to  for- 
feiture, although  the  statement  was  made  in  good  faith, 
and  under  a  misconception  of  the  effect  of  a  foreign  dom- 
icUe.« 

1  The  Active,  Olcott,  286:  Weston  v.  Pennlman,  1  Mason,  806.  And 
see  Bev.  Stats,  sec.  4142,  as  to  oath  by  officer  of  corporation.  See  Ibid, 
sec.  4139;  by  master,  Ibid.  sec.  4144;  by  forelgneri  Ibid.  sec.  4180;  by 
agent,  Ibid,  sec  4163. 


11  B^asBerKX  asd  mraouMssT,        §§  14-16 

2  U.  S.  V.  Ornndy.  3  GTaneh.337:  The  VeniVf  8  CnaaxSuWi;  Thp Kep- 
tune,3  Wheat^GOl;  T^e  FtdeUter,  Deaay»  M4|  V,  Bi  iTTb^  BelndMr, 
2CllJr.68.   AiMl8eeBev.8tftt8k8ee.414Si 

8  The  YeaiUy  8  Cra&dk,  263* 

§  14.  Bbnd  oh  ]iegifeitry.-«/ni6  ship*^  titl^and,  or  act- 
ing and  managing  oWner,  togtsther  witn  the  master  of  the 
vessel,  is  required  by  statute  tb  give  a  bond,  conditioned 
that  the  certificate  of  registry  shall  be  used  solely  for  the 
vessel  for  wliich  it  is  granted;  ^  and  that  in  case  of  the  sale 
of  the  vessel  to  a  f  or6igner  the  register  shall  be  given  up 
on  arrival.2  Under  the  Embargo  Act,  a  registered  vessel, 
after  giving  bonds,  ^as  liable  to  forfeiture  for  proceeding 
to  a  foreign  x>ort.8 

1  U.  6.  V.  MonteU,  Taney^T;  Allen  v.  x;.  S.  Ibid.  118;  Stamotv.  Daren- 
port,  22  How.  227.   And  see  Ber.  9tats.  sees.  4145, 4148. 

2  The  Margaret,  9  "Wheat.  421 ;  The  liaria,  Deady,  100. 

3  The  Wmiam  ^ing,  2  Wheat.  148.  And  compare  The  Short  Staple 
r.  U.  S.  9  Crancb,  55. 

§  15.  ForfoittHre.  f or  fraudulent  xBgistl^:— Forfeit- 
ure attaches  in  case  of  the  fraudulent  use  of  tne  register.  ^ 
The  penalty  attaches  on  vessels  registered '  under  acts 
passed  subsequent  to  the  original  act;^  but  the  special 
act  of  April  25th,  1866^  being  mandatory,  no  oath  was  nec- 
essary to  secure  registry,  enrollment,  and  license  of  the 
vessels  specified  therein.^  The  forfeiture  for  a  fraudulent 
registry  is  not  defeated  by  a  subsequent  sale  to  a  bona  fide 
purchaser ;  *  but  where  a  vessel,  belonging  in  part  to  a  for- 
eigner, was  subsequently  sold  to  one  ignorant  of  the  fraud, 
she  was  not  subject  to  forfeiture.^  In  cases  of  forfeiture, 
the  absolute  property  does  not  vest  in  the  United  States 
until  the  manifestation  of  an  option  to  take  the  ship  and 
not  its  value.o  The  provisions  in  the  statute  as  to  forfeit- 
ure apply  to  enrolled  as  well  as  to  registered  vessels. ^ 

1  The  Neptune,  SWheat;  601 ;  •  the  Luinlnary,  8  Wheat.  407 ;  The  Har- 
ffaret,  9  Wheat.  431 ;  U.  S.  v.  Tlie  Burdett,  9  Peters,  682.  Andsee  Bey. 
6tais.8ec.4lS. 

2  TheMohawtr,3Wa]1.666. 

3  TheAcom,2AW.  tr.  S.438. 

i  The  Monte  Cristcr,  6  Ben.  148;  Thd  Fldrenso, Blatclif.  ft  H.  02:  The 
Distilled  Spirits,  11  WaU.  368. 

5  IT.  S.  V.  The  Anthony  Mangin,  2  Pet.  AdoL  452. 

6  U.  S.  V.  Grondy,  3  Cranch,  937. 

7  The  Acorn,  2  Ably.  U.  S.  436 ;  ra»  Mohawk,  3  WaU.  560. 

§  16.  New  registry  on  sale  or  alteratlon/^A  reg- 
istered vessel  sold  or  transferred  to  a  citizen  of  the  United 
States,!  or  altered  in  form  or  burden,  or  from  one  denom- 
ination to  another,  shall  be  registered  anew,  otherwise  she 
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loses  her  national  character.^  To  show  that  a  vessel 
ceased  to  be  American  by  sale  abroad  it  must  appear 
that  she  was  transferred  to  a  foreigner .<  If  a  vessel  be 
sold  abroad,  and  be  repurchased  on  her  arrival  at  her 
home  port,  she  will  not  thereby  lose  her  national  charac- 
ter.4  ^l^Q  8a,ie  of  a  vessel  to  a  corporation  in  a  foreign 
country  is  a  sale  to  a  subject  or  citizen  of  a  foreign  State 
prohibited  by  the  Act  of  Congress.^ 

1  n.  S.  V.  The  Forrester,  Newb.  81 ;  Johnson  v.  Merrill,  122  Mass.  158 ; 
U.  S.  V.  The  Hawke,  Bee,  34.  And  see  Bev.  Stats,  sec.  4159. 

2  U.  S.  r.  Willing, 4  Crancht48. affirming  8.  G.  1  Wash.  G.  G.  125;  S. 
C.  4  Dall.  374;  Insurance  Co.  v.  Polleys,  13  Peters,  157;  Weston  v.  Pennl- 
man,  1  Mason,  306;  Ohl  v.  Eagle  Ins.  Co.  4  Mason,  172;  D'Wolf  v.  Harris, 
4  Mason,  515.  And  see  Bev.  Stats,  sec.  4170;  penalty  for  neglect,  Ibid, 
sec.  4163;  sale  to  foreigner.  Ibid.  sec.  4165;  registry  upon  sale  abroad. 
Ibid.  sec.  4166;  upon  sale  under  legal  process.  Ibid.  sec.  4164. 

8  IT.  S.  V.  Gordon,  5  Blatchf.  18;  V.  S.  v.  Willing,  4  Granch,  48,  affirm- 
ing 1  Wash.  C.  G.  125;  S.  G.  4  Dall.  374.   And  see  Bev.  Stats,  sec.  4172. 

4  n.  S.  V.  Willing,  4  Granch,  48.  And  see  Bev.  Stats,  sec.  4178. 

6  The  Maria,  Deady,  89.  And  see  Bev.  Stats,  sec.  4165. 

§  17.  Temporary  register  to  be  given  up.— The 
temporary  register  is  superseded  by  the  permanent,  i  which 
most  issue  from  and  be  recorded  in  the  office  of  the  col- 
lector of  the  home  port  of  the  vessel.^  A  penalty  is  pro- 
vided by  the  statute  for  neglect  to  deliver  up  a  temporary 
register  on  the  arrival  of  the  vessel  at  her  home  port.^  Ai^ 
rival  means  not  an  accidental  arrival,  or  one  from  neces- 
sity, but  intentionally,  as  of  one  of  the  termini  of  the 
voyage.^  In  the  certiticate  surrendered  the  purchaser  lias 
no  interest.^  The  temporary  register  is  to  be  delivered  up.^ 

1  Ghadwickv.Baker,54Me.9. 

2  Blanchard  v.  The  Martha  Washington,  1  GliH.  463. 

3  IT.  S.  V.  Shackford,  5  Mason,  445;  1  Ware,  171. 

4  n.  S.  V.  Shackford,  5  Mason,  445;  1  Ware,  171;  The  yincennes,21 
Law.  Bep.  616.  And  see  Bev.  Stats,  sec.  4323. 

5  Mitchell  r.  Taylor,  32  Me.  434 ;  Gatlett  v.  Insurance  Go.  1  Paine,  594. 
See  Bev.  Stats,  sec.  4160;  transmission  of.  Ibid.  sec.  4174. 

6  The  Margaret,  9  Wheat.  421;  The  Maria,  Deady,  100. 

§  18.  Effect  of  registry.— The  registry  of  vessels  is 
not  compulsory  on  the  owners.  ^  A  mortgagee  may  take 
out  a  register  in  his  own  name.^  The  effect  of  registry  is 
to  confer  on  vessels  a  national  character,  and  entitle  them 
to  the  protection  of  the  national  flag;^  hence,  theregnis- 
try,  enrollment,  and  license  of  vessels  are  regulated  i>y 
acts  of  Congress,^  the  power  to  regulate  commerce  being 
exclusively  in  Congress.^ 

1  Davidson  r.  Gorham,  6  GaL  343. 

2  King  V.  Franklin.  2  Hall,  1. 
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9  Hostr «.  DttdlUHUUr  16  Fetert,  2t9{  Qwpp  «.  XtHf » M  llaH.  681 ;  Foot 
«.~  The  Loaemla,  Crabbe,  271 ;  The  Martha  "WaihhigtffB,  It  Law.  Rep.  N. 
8.22. 

4  Moncan  o.  Parbani,  16  WalL  471 ;  mUman  v.  Tbe  Troy  A  West  Troy 
Brldjje  Co.  11  Blackf.  tiSli;  Heaketh  «.  flteveoB,  7  Bftrb.  til. 

5  Gibbons  t.  Oilmen,  0  Wbeat.  U  WUhon  r.  Blatikblid  C.  M.  Co.  2  P«- 
Mn.  243:  The  Liceiute  Oaaes,  5  How.  688.;  Benasylvanla  v.  Wbeelliiz 
Briage  Co.  13  How.  519;  Slauot «.  Das^euport,  22  How.  227;  Foster  v. 
Daveuport,  2i  How.  244. 

1 19.  SegiBtry  att  evidenoai— The  refflst^  is  only 
nrtmn  facie  evidence  of  the  port  to  which  the  vessel  be- 
lOBffS,^  but  it  la  conelosiye  that  she  was  i»  a  f)t  sts^e  to  be 
seguteied.'^  If  obtaiaed  on  the  oatli  of  ozke,  it  is  prima 
fcusie  evidence  of  the  ownership)  of  all  ;^  but  it  is  not  prima 
/acie  evidence  of  the  ownership  of  a  party  named  therein.^ 
In  connection  with  other  evidence  it  Is  admissible  in  favor 
of  one  claiming  as  owner>^  but  not  to  charge  a  party  as 
owner  when  made  on  the  oath  of  another  unless  confirmed 
by  auxiliary  proof,<<  as  it  may  be  shown  by  parol  that  there 
were  other  owners  J  or  thivt  several  owners  are  jointly  in- 
terested, although  the  registry  is  in  the  name  of  one  only  .^ 
The  real  owner,  who  claims  as  builder,  may  show  by  pa- 
rol evidence  that  his  claim  is  well  foundea,  and  tliat  the 
builder's  certificate  and  registry  and  enrollment  were 
fr.'^ndulcntly  made  and  issued  in  the  name  of  another.^ 
it  is  conclusive  as  to  who  is  master,  ^o  and  as  to  the  vessel 
insured. ^^  The  presumption  that  a  vessel  belongs  to  the 
port  at  which  she  is  enrolled  i^  strengthened  by  the  fact 
tiiat  she  bean  her  name  on  her  stem.^ 

1  HIH  0.  The  Oolrlen  Oate.  Newb.  Adm.  112:  The  Mary  Bell,  1  Sawy. 
185;  McAllister 9.  Tlie  Soin  KMunan,  1  Bond,  860;  Treev.  Theindiaoa, 
Grabbo,  479;  Dudley  v.  The  Superior,  Newb.  Adm.  176:  The  Mary  Bell, 
1  Sawy.  183.  .  *~  ,  ,      -, 

2  Coombes  V.  Mansfield,  8  Brew.  193. 
8   Stokes  V.  Came,  2  Camp.  339. 

4  Ring  V.  Franklin,  2  Hall,  1 ;  Bmdbnry  e.  Johnson.  41  Me.  682:  Jones 
V.  Pitcher,  3  Stewt.  &  P.  135;  U.  S.  v.  Brutie,  8  Wiai»  Jr.  264. 

5  Brooks  V.  Mintnni,  1  CaL  48L 

6  Hozey  v.  Buchanan,  16  Peters,  m;  Calais  8.  Co.  «.  Van  Pelt,  2 
Black.  333:  Weston  r.  Pennlman.  1  Mason.  306;  The  8.  G.  Owens,  1 
WalL  Jr.  359;  U.  S.  •.  Brone,  2  Ibid.  264t  Ba»  v.  Steele,  8  Wash.  C.  C. 
mi  Scndder  r.  Colaia  S.  Co.  1  CUff.  881;  LoM  «.  Ferguson,  9  N.  H.  380; 
^[uui>  V.  U.  S.  14  Johns.  201;  Binff  v.  Franklin,  2  Ball,  1;  Fraser  v.  Hop- 
kins,  2  Taunt.  5;  Dyer  «.  Snow,  if  Me.  254. 

7  Waitv.  01bbs,4Pick.2g7. 

8  yinalv.BQirin,16Plek.40L 

9  Calais  St.  Bt  co^.  Van  Pelt,  2  Black,  888;  Scndder  t».  Calais  S.  B. 
Co.  I  Cliff,  881:  Everett  r.  Coffin,  6  Wend.  609  j  Prescott  r.  De  Forest, 
M  Johns.  169}  Williams  v.  Merle,  11  Wend.  88, 

10  The  Dubuque,  2  Abb.  17.  S.  20. 

11  Obi  0.  Eagle  Ins.  Co.  4  Mtaon,  890;  U.  S.  v,  Bftrttett,  2  W^tfe,  17. 

DXSTT  S.  &  A.-a. 


12  Dudley  V.  The  Superior,  Newb.  176;  Stearns «.  Doe,  12  Gray,  482. 
And  see  Bey.  Stats,  sec.  4177. 

§  20.  Distinction  between  registry  and  enroll- 

ment.~yes3el3  engaged  in  foreign  trade  are  registere<l, 
and  those  engaged  in  the  coasting  and  home  trade  are 
enrolled.  The  words  "register"  and  "enrollment"  are 
used  to  distinguish  the  certificates  granted.  ^  The  distinc- 
tion as  regards  penalties  imposed,  explained  ;  '^  registry 
consists  oian  entry  in  a  book  kept  by  a  proper  public  offi- 
cer.»  The  vessel  may  change  from  registry  to  enrollment, 
or  from  enrollment  and  license  to  registry.*  The  liegistry 
Act  permits  sales  of  vessels  in  a  f  oreigni  i)ort  or  at  sea  to 
foreigners;  but  the  Licensing  Act  prohibits  a  sale  to  for- 
eigners.* The  act  requiring  steamers  to  have  their  names 
e^diibited  on  wheel  and  pilot-houses  prescribes  the  same 
penalty,  but  not  the  same  remedy  as  the  act  in  relation  to 
the  names  on  the  stern  of  vessels.^ 

1  The  Mohawk,  3  Wall.  666. 

2  IT.  S.  V.  The  Forester,  Newb.  81;  IT.  S.  v.  Willing,  4  Cranelk,  48. 

3  XT.  S.  V.  The  Castlllero,  2  Black,  17;  S.  C.  23  How.  461. 

4  n.  S.  V.  Shackford,  5  Iffason,  445;  U.  S.  v.  Bogers,  I  Sum.  342.  And 
see  Bev.  Stats,  sec.  4322. 

5  U.  S.  9.  TheHawke,  Bee,  34;  The  Active  v.  V.  S.  7  Granch,  100; 
The  Two  Friends,  1  Gall.  118:  The  Julia,  Ibid.  233;  U.  S.  v.  The  Mars, 
Ibid.  237;  The  £liza,  2  OalL  4;  The  Nymph,  1  Sum.  516.  And  see  Bev. 
Stats,  sec.  4377. 

6  The  Lewellen,  4  Blss.  167.  And  see  Bey.  Stats,  sees.  4177, 44!)fi. 

§  21.  VThaling  vessels.— Registered  vessels,  without 
a  license,  may  be  legally  employed  on  a  whaling  voyage;  ^ 
but  without  having  surrendered 'her  register,  or  taken  out 
an  enrollment  ana  license,  she  is  not  an  American  ves-sel 
within  the  purview  of  the  Act  of  Congress  providing  for 
the  punishment  of  a  crew  for  a  revolt.*^ 

1  U.  S.  V.  Jenkins,  2  Law  Bep.  146. 

2  U.  S. «.  Bogers,  3  Sum.  342. 

§  22.  Enrollment  of  vessels.  ~  The  same  require- 
ments and  qualiiications  and  the  same  proceedings  shall 
be  had  in  the  enrollment  of  vessels  as  are  prescribed  for 
tlie  registry  of  vessels.  ^  An  enrollment  made  on  the  oath 
cf  the  master  alone  is  void,^  the  registry  being  founded  ca 
the  oath  of  the  owner  and  the  identification  of  the  prop- 
erty.8  A  canal-boat,  without  oars,  mast,  or  steam  power, 
is  not  a  ship  within  the  enrollment  and  license  act,^  nor 
are  open  boats  ;^  bo»  as  regards  payment  of  the  hospital 
tax  by  seamen;  0  but  a  sloop  of  over  fifty  tons'  burden  on 
the  Hudson  River  is  witliin  the  statute.^  The  certificate 
of  enrollment  of  vessels  on  the  northern  frontier  nece^- 
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sarily  engaged  in  both  foreign  and  domestic  commerce  is 
equivalent  to  both  a  registry  and  an  enrollment.*  An 
omission  in  the 'registry  or  enrollment  of  an  American 
vessel  does  not  make  her  a  foreign  vessel— it  only  deprives 
her  of  her  American  privileges  »*  The  delivery  of  the  en- 
rollment and  license  is  not  essential,  i*  The  port  where  a 
vessel  is  enrolled  or  licensed  is  her  home  port.^^ 

1  The  Mohawk,  5  Wall.  666:  The  Acorn,  2  Abb.  U.  S.  434;  The  Two 
Friends,  I  GalL  118;  U.  8.  v.  The  Forrester,  Newb.  Mj  Fox  v.  The  Lo- 
demia,  Crabbe,  271;  Siimot  v.  Davenport,  22  How.  227.  And  see  Bev. 
Stats,  sec.  4311. 

2  U.  S.  V.  Bartlett,  2  Ware  (Dav.)  1. 
8   Ex  parte  YsOlop,  15  Yes.  Jr.  GO. 

4   U.  S.  V.  The  Fenn,  18  Int.  Bev.  Bee.  56. 

6  U.  S.  r.  An  Open  Boat,  5  Mason,  120. 

H  Buckley  v.  Brown,  3  Wall.  Jr.  199;  Martin  v.  Acker,  Blatchf.  A  H. 
280.    And  see  Bev.  Stats,  sec.  4535. 

7  Martin  r.  Acker,  Blatchf.  &  H.  280. 

8  The  Mohawk,  8  Wall.  566;  U.  S.  v.  The  Forrester,  Newb.  81.  And 
see  Bev.  Stats,  sec.  4318. 

9  Fox  V.  The  Lodemla,  Crabbe,  271.   And  see  Bev.  Stats,  sec.  4319. 
yn   The  Planter,  Newb.  262.   And  see  Bev.  Stats,  sec.  4320. 

11   Flckell  V,  The  Loper,  Taney,  500. 

§  23.  Rights  under  enrollment.— The  enrollment 
confers  on  the  vessel  the  national  character  and  privi- 
leges. ^  The  enrollment  and  license  gives  the  holder  the 
right  to  sail  from  port  to  port,  to  engage  in  trade,  or  to 
carry  passengers  between  the  several  States.*  The  valid- 
ity ef  an  enrollment  or  license  does  not  depend  on  its  de« 
livery.*  The  neglect  to  enroll  a  vessel  after  sale  and  tran?*- 
fer  does  not  denationalize  her,  but  renders  her  liable  to 
port  fees  and  tonnage  duties  in  every  port.^ 

1  Gibbons  v.'Ogden,  9  Wheat.  212. 

2  Mor-ran  v.  Parham,  16  Wall.  471 ;  SUIiman  v.  Troy  &  West  Troy 
Bridge  Go.  11  Blatchf.  285;  State  Freight  Tax  Cases,  15  WaU.  232. 

8   Gibbons  V.  Ogden,  9  Wheat.  1;  Foster  v,  Davenport,  22  How.  244. 

'    4   The  Forrester,  Newb.  81. 

§  24.  Enrollment,  of  what  evidence.^The  enroll- 
ment of  a  vessel  is  conclusive  of  her  character  as  a  do- 
mestic vessel  at  her  home  port,^  the  situg  of  a  vessel  as 
personal  property  being  at  the  port  of  her  enrollment  or 
license;  2>ut  it  is  not  conclusive  of  ownership  nor  of  the 
party  named  therein  as  being  master.*  It  is  evidence  of 
property  so  far  as  it  is  coxj^rmed  by  auxiliary  circum- 
stances.^ and  the  place  of  enrollment  is  only  prima  facie 
evidence  of  the  port  to  which  the  vessel  belongs.^  Steam- 
'l>oats  owned  by  citizens  of  the  United  States  may  be  en- 


rolled  and  lieenseid,  although  they  may  have  l»een  en*- 
ployed  in  the  rebel  service.' 

1  Tree  r.  The  Indianft.  Cnbbe,  479;  Dadley  v.  The  Stqterior,  NowO. 
176;  Tbe  TEoy,  Newb.  IBL 

2  Morg8iiv.Pw&aift,16Wan.<71;  Onpo  v.  KtiDf,  IMd.  OO. 

S  Jopdan  V.  Tonng,  37  Me.  376 ;  Bfecby  v.  Pranlcltai  Ins.  Go.  8  Pick.  9^ 
Hatch  V,  Smith, &  Maas. 42:  ColaoAv.  fieiuey»& areeoL  474;  U. 8.9.  Tbib 
W.  F.  Johnson,  18  Leg.  Ini  334. 

4  Dyer  V.  Snow,  47  Me.  254. 

5  Hill  V.  The  Golden  Gate,  Hewb.  312,  elttatfCHiatP'V.  United  Ins.  Co. 
14  Johns.  201,  and  Leonard  v.  Huntington  J^ft  Johns.  302:  and  commow- 
Ing  on  Tree  v.  The  Indiana,  Crabber479;  Tbo  Attany,  4  DUL  446. 

6  Enrollment  of  Steamboats,  11  OplB.  Att.  Oen.  189. 

§  25.  License  for  coasting  trade.— The  license  of  a 
vessel  does  more  than  confer  a  national  character  on  the 
vessel.  It  is  an  authority  to  carry  on  trade  under  the 
acts  of  Congress,  which  are  paramount  over  State  enact- 
ments. ^  It  does  not  authorize  a  vessel  to  navigate  the 
upper  waters  of  a  river,  entirely  within  the  territorial  lin^ 
its  of  a  State.3  A  vessel  licensed  for  the  eod  fishery  is  not 
authorized  to  engage  in  the  mackerel  fishery,  as  they  are 
distinct  trades;  but  vessels  licensed  to  catch  cod  will  not 
be  forfeited  by  catching  mackerel,  so  long  as  the  latter  is 
incidental  merely,  and  not  the  main  object  of  thepursuit.^ 
The  license  can  only  be  issued  to  vessels  already  enrolledJ* 
It  may  be  issued  to  steamers.^  Delivery  is  not  essentitll 
to  the  validity  of  a  license— it  takes  effect  from  its  dateJ^ 
The  navigation  of  the  waters  of  a  navigable  river  by  % 
steamboat  without  a  license  is  not  a  violation  of  the 
steamboat  aets,  unless  passengers  or  freight  was  actually 
carried.  7 

1  Gibbons  v.  Ogden*  9  Wheat.  1 :  Foster  v.  Davenport,  22  Row.  iHi 
Slnnot  V,  Davenport,  Ibid.  227:  SilllnuMi  v.  Hudson,  BWer  Br.  Co.  4 
Blatchf.  405;  GlUnan  v,  Philadelphia,  S  Wall.  742;  PennsylYWUa  «. 
Wheeling  Bridge  Co.  18  How.  421. 

2  Yeazie  9.  Moor,  14  How.  066. 

8  tr.  S. V.  The Paryntha Davis,  1  CUlf. 832 1  SjO. 8  Ware,  161, explain* 
ing  The  Reindeer,  2  wall.  883;  The  Nym^,  1  Ware,  257;  B*  C.  1  Sum. 
616;  The  Harriet.  1  Story,  264;  Slnnot  r.  Davenport,  22  Bow.  227.  The 
XlUza,  2  Gall.  4;  The  Acave  «.  U.  8. 7  Cnmch.  166. 

4  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Slnnot  v.  Davenport,  82  How.  227. 

6  TfaeF1an1;sr>New1k2e2. 

7  Brlscol  V,  Hlnman,  10  Int.  Bev.  Bee.  66;  Ellnhethpprt  Ss  F.  C6.«. 
U.  S.  6  Blatchf.  196;  The  Sylph,  4  BlatoU.  94*  And  see  Ber.  Stats.  866. 

4318. 

§  26,  Coofttiiig  trade  defined.— Trade  is  equivalexifc 
to  occui>ation,  employment,  or  business  for  gain.^  Tho 
words  *'  coasting  trade  "  mean  the  trade  along  the  shore.* 
Vessels  navigating  from  port  to  port  in  the  same  State 


are  fa  the  coasting  trade  if  constituting  a  link  in  the  chain 
of  commerce  between  States,*  but  this  does  not  apply  to 
ferry-boats,  though  plying  between  separate  States.*  lor- 
oign  vessels,  owned  wholly  by  citizens  of.  the  United 
States,  may  be  engaged  in  the  coasting  trade,  the  only  lia- 
bility being  that  of  paying  the  tonnage  duties  chargeable 
on  foreign  vessels. ^ 

1  The  Nymph,  I  Sum.  516,  affirming  S.  C.  I  Ware,  257. 

2  U.  S.  V.  The  James  Morrison,  Newb.  241 :  U.  S.  o.  The  William 
Pope,  n>id.  256;  Sinnot  v.  DftTenport,  22  How;  327. 

9  XT.  S.  V.  The  James  MorrlBon,  Newb.  241;  PfekeSI  v.  The  I<oper, 
Taney,  SOO. 

4  v.  S.  V.  The  Jiames  Monrlaon,  Newb.  941 ;  17.  S.  «.  The  WlUlam 
Pope,  Ibid.  266;  The  Ottowa,  Ibid.  536;  The  Flauter,  Ibid.  265. 

5  Employment  of  S'orelgXi  Vessels,  4  Opia.  ^.tt'y  Gen.  69;  Ibid.  188  f 
Ibid,  m 

§  27.  Forfeiture  for  pr€>cee«Qiig  on  foreign  Toy- 
age. — A  licensed  vessel  is  subject  to  forfeiture  for  pro- 
eeedjng  on  a  foreign  voyage.^  The  term  "foreign  voy- 
atte"  means  a  voyage  intended  to  some  place  beyond 
ine  territorial  jurisdiction  of  the  United  States.^  but  al- 
though to  a  foreign  port,  a  voyage,  if  within  the  usual 
coarse  of  vessels  licensed  for  the  tisheries,  is  not  a  foreign 
Toyage.3  A  vessel  cannot  be  arrested  as  having  pro- 
ceeded on  a  foreign  voyage  until  she  is  outside  the  limits 
of  the  harbor  of  her  port  of  departure.^  So,  forfeiture  is 
not  incurred  by  merely  droppifig  down  the  bay  and  an- 
choring at  a  customary  place,  if  no  intention  was  mani- 
fested to  commence  the  voyage.^  nor,  by  leaving  the 
wharf  with  intention  to  go  to  sea,  while  yet  remaining  in 
the  port.0  A  coaster  cannot  be  sold  in  a  foreign  port,  un- 
less her  license  be  previously  surrendered.  "^  Merely 
touching  at  or  entering  a  foreign  port  for  supplies,  or  for 
any  puriwse  other  than  for  trade,  is  not  a  violation  of  tha 
statute.^ 

1  The  Active  r.  U.  S.  7  GrHudi,  IM;  The  Beaolatlon,  2  GalL  47;  tT.  8. 

S.  The  Uars,  1  OalL  237;  ThoJuUL  1  OaU.  43;  The  Eliza,  2  GaU.  7:  U. 
.  V.  The  Faryntha  Davis,  i  Ware,  162;  Tal>er  v.  TT.  S.  1  Story,  1;  U.  S. 
9.  The  Hawke,  Bee,  34:  Tho  Friendship,  1  GoJL  45;  The  LarK,  Ibid.  05; 
The  Three  Brothers,  Ibid.  142.   And  see  Rev.  Stats,  sec.  4337. 

2  The  Lark,  I  GalL  55;  The  Atlantic,  1  Ware,  121. 

5  Hie  John  Martin.  2  Abb.  F.  fl.  172;  The  Three  Brotilken,  1  QaSL 
142;  Taber  v.  U.  S.  1  Story,  1. 

4   The  Julia,  1  Gkvll.  4i);  The  Friendship,  Ibid.  45;  The  Active  v.  U.  S. 
7  Cranch,  100,  affirming  S.  C.  1  Paine,  247. 

6  The  Active  v,  XT.  S.  7  Oranch,  loe,  afllrminsr  S.  G.  1  Paine,  247;  Tba 
AiUa,  1  GaU..4a. 

6  U.  S.  V.  The  George  Darby,  16  Law  Sep.  N.  S.  566. 

7  tr.  S.  9.  The  Hawke,  Bee,  34.   And  see  Bcv.  States  sec.  4325. 

8  The  Ocean  Spray,  4  Sawy.  105. 


§  2&  FozfeitoTeforilleealtrafBG.— ATessellicexised 

for  the  coastiiig  trade  is  forfeited  if  she  be  employed  in  a 
trade  other  than  that  for  which  she  is  licensed.  ^  Any 
engagement  in  nnantiiorized  or  illegal  traffic,  or  any  em- 
ployment beyond  the  scope  of  the  license,  works  a  forfeit- 
ure.* A  liceiued  fishing  vessel,  touch in;j  at  a  foreign  port, 
and  merely  taking  on  packages  to  transport  free  of  charge, 
or  merely  calling  in  at  a  foreign  port  for  wood  and  water, 
is  not  forfeited  for  an  illegal  traffic.'  So,  the  merely  hav- 
ing on  board  foreign  goods  without  exhibiting  a  manifest, 
is  not  a  cause  for  forfeiture.^  A  vessel,  though  not  en- 
rolled and  licensed,  is  not  forfeited  by  having  foreign 
goods  on  board,  if  engaged  exclusively  in  foreign  trade.  ^ 
Where  a  licensed  tow-boat  carried  upon  one  trip  a 
single  passenger,  it  does  not  constitute  ner  a  passenger 
boat,  needing  a  license  therefor.*  A  vessel  is  liable  to 
forfeiture  for  acts  of  which  the  owner  may  be  innocent.  ^ 
The  act  of  Congress  provides  a  penalty  for  the  transport- 
ation of  goods  m  foreign  growth  or  manufacture  across  the 
several  States.^  Although  a  licensecl  fishing  vessel  is  liable 
to  forfeiture  for  carrying  goods  destined  for  another  place, 
without  a  license,  yet  the  cargo  is  not  forfeited  unless  it 
belongs  to  the  master,  owners,  or  a  mariner.^  It  is  not 
necessary  to  the  liability  to  the  penalty  that  it  should  ap- 
pear that  the  master  had  knowledge  that  the  goods  were  on 
board. !•  The  forfeiture  is  to  apply  to  cases  where  foreign 
merchandise  is  not  included  at  all  in  the  manifest,  and  not 
when  it  was  not  legally  precise^  and  with  no  bad  falth.^^ 

1  U.  8.  V.  The  Mars,  1  Oall.  237;  The  Two  Friends,  Ibid.  118;  The 
Besolation,  2  GaU.  47;  The  Active  v.  The  U.  S.  7  Craacb.  100. 

2  The  Active  «.  The  U.  S.  7  Cranch.  100.  afflrming  S.  C.  1  Patne,  247; 


Bev.  Stats,  sec  4S77. 

3  The  Wmie  0. 11  Int.  Rev.  Rec.  117. 

4  The  America,  1  GalL  231.  And  see  Bey.  Stats,  sees.  4351, 4392, 4355. 

5  U.  S.  V.  The  Maxsaret  Tates,  22  Yt.  668;  The  America,  1  OaU.  231. 
And  see  U.  S.  v.  Garr,  8  How.  1. 

6  The  Morning  Star,  4  B188. 62. 

7  U.  S.  r.  The  Cuba,  2  Hughes,  489. 

8  Friestman  v.  XT.  S.  4  DalL  28;  U.  S.  v.  The  Forester,  Newb.  81.  And 
see  Bey.  Stats,  sec.  4363. 

9  The  Active,  7  Cranch,  100;  The  Two  Friends,  1  GaU.  118,   And  see 
Bev.  Stats,  sec.  4378. 

10  U.  S.  V.  Garr,  8  How.  1.  And  see  Bev.  Stats,  sec.  4358. 

U   U.S.V.  TheMi8SOuri,9Blfttchf. 434;  TJ.S.v. TheQaeen,ll Blatchf. 
419. 
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%  39.  'Wllo  may  be,— Portaera  may  be  joint  owueis 

of  avesael,'  or  may  be  jointly  part  owners  ;>  Unt  partner- 
■tafp  will  not  be  presumed,  it  must  be  proved.*  So,  an 
association  may  be  jniut  owner.*  A  citizen  may  become 
part  owneT  of  a  foreign  vessel,'  InsnreTS  who  accent 
aljandonment  of  a  ship  become  thereby  owners,  and  lia- 
ble aa  such,  but  aotintatido,' 

1  FnnctiE.Prl«,Itnck.l3(Wm!uiiie.  SliepniirrI.lHe.I6i  UtCT 
■.  De  Won,  3  Wood.  *  M.  MS;  Ex  parte  Jooea,  4  Uiiule  A  8. 150.  ^^ 

J  MiinifonlF.Nlcoll.2IJoliiu.611;  Macr s. Do WoU, » Wood. *  M. 
Ntl  Ex  pane  Jonei,  4  Mania  £8.49). 

t  Futersatic.C>ialiiian,TB.H:aii.IW. 

4   The  Taranto,  1  Spragoe,  no. 

B  Fox  c.  The  Lodemla,  Crabbe,  171. 

e   DBlleainfi.Co.»,Eoblim>ii.2Caliie«,SSO;  Unite 


t.  lugoreol,  11  Ohio  St.  292. 

hoyr  shown.-  .  , .  __ 

\e  established  by  possesBion,  tinder 
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claim  of  title,^  and  title  may  pass  by  delivery  under  parol 
contract.^  and  may  be  proved  by  paroL*  The  delivery  of 
a  vessel  by  her  bnilder  to  an  agent,  vests  title  in  the 
principal;^  but  no  party  becomes  the  owner  of  a  vessel 
built  under  a  contract  until  tbe  fiaaL  completion  and  de- 
livery thereof.^  The  legal  title  and  equitable  interests  in 
a  vessel  may  be  in  different  peiaoBSt^  and  equitable  owner- 
ship may  be  shown  without  a  bill  of  sale  or  register.  ?  If 
the  register  or  other  written  evidence  of  ownership  does 
not  detine  the  proportiona  ia  wkieh  the  owners  hold  the 
property,  they  will,  in  the  afaamce  of  proof  to  the  con- 
trary, be  presumed  to  have  equal  shares.^  A  i>erson 
named  in  the  registry  as  owner  m  not  thereby  charged  as 
such  unless  it  is  shown  that  the  registry  was  made  under 
his  authority  or  consent  ;d  and  if  a  person  by  mistake  is 
registered  as  owner,  equity  will  correct  the  error.^^  The 
real  owner  may  prove  l)y  parol  evidence  that  the  build- 
er's certilicate  and  registry  and  enrollment  have  been 
fraudulently  made  ana  issued  in  the  name  of  another,  i^i 

1  U.  S.  V.  Amedy,  11  Wbeat.  998:  Hozey  «.  Bnchaow,  16  Peters,  215: 
Bas.  r.  Steele,  S  mnh.  G.  C.  3dl;  U.  8. «.  Peterson,  1  Wood.  &  M.  8U; 
Jackson  v.  The  Julia  fibalth,  Newb.  Adm.  61:  8.  G.  6  McLean.  484;  Wea- 
ver V,  The  S.  O.  Owens,  1  Wall.  Jr.  36B;  8haip  «.  United  Ins.  Co.  14 
Johns.  201. 

2  Scudder  r.  Calais  S.  Co.  1  ClUL  371):  UexTltt  v,  Johnaon,  7  Johns. 
478;  Badger  «.  Bank  of  Cnmberland»  26  Me.  428. 

3  Lyman  v.  Redman,  23  Me.  289. 

4  Scndder  V.  Calais  S.  Co.  I  Cliff.  370. 

6  The  Revenue  Cutter  No.  2, 4  Sawy.  143;  Andrews  v.  Dorant,  11  N. 
T.40:  BKacUow  v.  Mangles,  1  TanatiSWj  HtODgtiK tt^Ttxanv*  2  Bam* A 
Aid.  2^;  Merritt  V.  Jolmson,  7  jQhos..47S. 

6  Scudder  v.  The  Calais  S.  Co.  1  GUft.  ttl;  Weston  v.  Peanhnita,  i 
VasoutSOe. 

7  Hallo. Hudson, 2 SpraguQi 99. 

8  Glover  V.  Austin.  6  Pick.  209;  Obi  «..Baete  Ins.  Co.  4  Mason,  XOl 
Alexander  v.  Dowie,  1  Hurl.  &  N.  193;  STEng.  L.  &  £.  651. 

9  Scudder  v,  Calais  S.  Co.  1  Cliff.  370. 

M>  Holdomess  v.  Lamport,  30  Lair  J.  Gh.  4SB;  29  Bear.  12ft. 
U   Scudder  V.  Calais  &  Co.  1  Cliff.  370. 

§  31.  O-wners  aa  tenanta  ia  eommoa.-— Favt  ofwrn^ 
era  are  n()t  partners,  but  they  are  tenants  in  common  of 
the  vessel.  1  Each  has  a  distinct  and  separate  interesl^^ 
and  may  sell  his  interest  without  the  consent  of  the  other 
part  owners.*  They  are  not  partners  without  an  express 
Contract  to  that  effect.*  The  mere  fact  of  part  ownership 
does  not  raise  a  presumption  of  paxtnership.fi  The  omisr 
slon  of  the  specification  of  the  shares  of  each  part  owner 
(^  the  register  or  bill  of  sale  does  not  constitute  part  own- 
ers other  than  tenants  in  common.^ 


1  Jtiiwi  iiiiitiiiiii.niriiiiiii.nii"nriniiiii"i ii  ninti.Trninitin 

C.t77i  Moii[eUc.TliaWUlamli7lli^B7riuI.BeT.Kec.li9!]lndc1liig- 
Xaav.  B>awnn,14Coiui.lMi  AlleDe.Hiiwl»,<lF1i.  14!iHUburDii.  Onr- 
euT.naiil.Ui  WlllUiitiii,SlieBl«rd,lMB.70;  Ifawliniv.  FoTcrort.* 
[iiFT-tei  Mcoll  c.  Hnmfonl,  iTalini.  Cb.S!2;  SJ  Johns. «]lj  Oireneii. 
Itl>;^^>l.'L  Ad.?1;  ftT9n4ip.  PTteev24  Flfk.  M;  Koox  r,  OinntKil,  I 
b:.  bl.  >a:  DiicUuuit.  Brecl.  U  HtTir.  Pr.  2U;  'M'Plilit  i.  Uanliul. 
!Dal!^JjSl)wtiiuic.Dalr^nipla.]nulcli.aili  nelmec.Smltb.7BlDg. 
10:;  WriBnt  r,  Hiinler,  I  East.M;  owstoii  cOilo,  13  Enal,  MB;  Grpcn 
F.BrJg^T^Hare.UI:  Beir.CoU.  M  Can.2  Mnolo  AS.sbiEiporCO 

V«.&B.'2I3;  £i  (Bits  Haiuiicr.  IT  Tea.  JrilM;  WlKle;  v.  Burberis 

1  B(>T«i>i>.LinrU.jFUis.lO)|BeTOlU«.HaHl>ail.aid.UI. 
1  JoD«  s.  SiDima.  S  Port.  US. 
(  UK7ii.DeWolf.aWiHd.4tM.UI. 
J.gopfclin  T.  Fanjtb,  U  Va.  fit-M:  lUDwItan  r.  Reed.HK&IMi 

WmSmSB.  ailepiMirt.lOrem.reiWttersonc.CtaliMn.Ti.ltoD.aslli 
RohlnTKUr.  BltaeMli.SBHiL  MO-ta;  FnemBa  on  CoCeillBCT ud 

OlDnrt.A-ijClD.ePlck.  W9;  Ohl  o.  Bi«letiia.  do.  i  Hmob.  173.  Aaj 
«sa  FrstuuLi  oo  ColcutoCT  vulPxrUODo,  sec.  119. 

8  sa.  Aa  partm».~A  Tsnel,  Ifte  any  otber  abatta^ 
may  be  held  m  paitneratdp,  and  eoiiitttut«  a  part  of  the 
noL-k  in  trade,'  and  it  put  onueia,  not  partiierB,  equip 
and  St  out  a  vessel  for  a  aomnuni  Tenture,  they  tnerebj' 
fona  a  partaecsblp  for  tiie  To^ge  and  veotnre,'  aud  eacb 
nill  have  a  lien  for  Ms  advaiioes  and  disbuneiaenta,  and 
be  UaUe  as  inrtnen.*  The  Mrend  ownen  of  a  vaasel, 
tlim^  teooBta  ia  comiaon  at  to  otmenMp,  are  partners 
In  r^ani  to  Its  earnings,*  and  if  they  aie  partnera  as  to 
fniftutine.  tbeir  contmcto  irill  he  covemea  by  tJie  law  of 

Cuenhip;*  bnt  (bey  am  not  luiUe  as  copartnen  for 


. .  ]f'  goods,  mdess  ma  employment  of  the  vessel  is  for 
their  joint  l>enefit.>  An  agreement  to  run  tlie  vessel  on 
■bares  will  not  creaM  a  paitnerslilp.' 

I  P»tcbe.Wlio«Oaii<l.BAnea,IBi  P«tM 

Mi  Benin  v.  euinteraitii  U.Hoa.  ttli  H»^w  v.  FoiiTott,«llIe. 
«;  SeabToafe  v.Bffia.S  KIlCb.HailliintonlnTmcoU.iO  Johii).«ll| 
rillUl[Bii.  Fimington,  IS  Ud.  US)  Uaab  v.  Duranl.  la  Mva.  N:  HUIOB 
t.Mi>sl»rJMet.M#i  Dodi^iitou  "  "-"-"  '  "—  ■"-  ■"   ■*-■-■■-- 


lumLt.S  WMd.ft-K.  mi  Htnton  v.  Llw.lO  Ho-TM; 


OutoM  g.  dereland,  »  Fkik.  mi  l 
Rounoen  vi  HnKVHi,S  Bmi-  A  C. 


.    _ ^B.aiiiefc^.aBani.* 

iiPhnilinr.I.eiU-T,-— — "    "    ' 

ale,  T1er.il  Boil. ». 

4  aenitti.WaljA.&S.T.tSi  DonneQv.'WBUi.nN.T.a. 

1  BubmU  ».  Tbe  lUniresotn  OuBlt.  1 

.Y.K»i  Q^eeDIF.STlgg^8Uu«,Ka. 


HUKn 


C.Sl!)  Sttkifmcke.Biuiw.iosnT, 
Sa,  dtltliei^tilng  WeBierdea*. 

b.  n  N.  T.  a. 

»emttf.wsMi,gi 


6  Joiiesv.Siiiis,6Part.l3S;  Joiiesv.Pttdiflr,8Stewt.*P.l». 

7  TlieLazcli,2Ciirt.4»:  Webbv.Feii«e,lCiirt.Ul. 

§  33.  Obligations  of  owAen.— The  general  owner  is 
t)oand  to  keep  the  vessel  seaworthy,  and  famish  an  ade- 
quate number  of  persons  of  competent  skill  and  ability  to 
navigate  her,i  and  suitable  subsistence  for  the  same.^  A 
vessel  is  unseaworthy  which  is  not  manned  by  the  neces- 
sary officers  and  crew.*  In  order  to  be  seaworthy,  a  ship 
must  be  furnished  with  suitable  compasses.  In  case  of  de- 
viation in  one  of  several  compasses,  if  the  master  can  cor* 
rect  it  and  steer  the  proper  course,  the  ship  is  seaworthy.  ^ 
The  owner  who  is  responsible  is  the  person  who,  having 
some  kind  of  claim  or  title,  has  the  control  and  manage- 
ment of  the  vessel,  and  the  right  to  receive  her  freight  and 
earnings.^  The  owners  of  a  whaling  vessel  are  bound  to 
account  for  any  part  of  the  net  proceeds  of  the  cargo  coming 
into  their  hands,  in  case  of  condemnation  in  a  foreign  port 
as  unseaworthy.^  It  is  the  duty  of  the  owners,  ana  oi  the 
master  as  their  agent  in  such  case,  to  send  the  oil  home 
free  of  expense  to  the  mariners.?  As  to  obligations  of 
owners  as  carriers,  see  Gabbjebs. 

1  The  Gentleman.  Olcott,  115;  Dixon  v.  The  Cyrus,  2  Pet.  Adm.  407: 
Trftnahan  t>.  Universal  Ins.  Co.  1  Peters,  183;  The  Moslem,  Olcott.  289; 
Pntnimi  v.  Hood,  3  Mass.  431;  Elce  p.  The  Polly  and  Kitty,  2  Pet.  Adm. 
420:  611  va  v.  Low,  1  Johns.  184.  But  see  Coach  v.  Steel,  3  £L  A  B.  402: 
24£ng.L.«£.77. 

2  Foster  v.  Sampson,  1  Sprasae,  182:  The  Chllde  Harold,  Olcott,  277; 
Mariners  v.  The  Washington,  iPet.  Adm.  219;  The  Harriet,  Bee,  80. 

3  The  Planter,  2  Woods,  490. 

4  Lord  V.  Goodall  N.  &  P.  S.  S.  Co.  4  Sawy.  292. 

5  Dmigan  v.  Fentz,  2  Hnghes,  09;  Duff  v.  Bayard,  4  Watts  A  8.  ^; 
Blancbard  v.  Freaning^  Alien,  118:  Howard  v.  Udell,  1  Allen,  85:  Riitfr 
V.  Franklin,  2  Hall,  19;  Birbech  v.  Tncker.  2  Hall,  121;  Macy  v.  Wheeler, 
80  N.  T.  231 :  Meyers  v.  Willis,  33  £ng.  L.  &  £.  204;  amrmed,36  Ibid.  350. 

6  Joy  V.  Allen,  2  Wood.  &  M.  303;  The  Biby  Orove,  2  W.  Bob.  52. 

7  Jay  V.  Allen,  1  Spragae^32 ;  Joy  v.  Allen,  2  Wood.  &  M.  310 ;  Bishop 
V.  Shepherd,  23  Pick.  492;  Wilkinson  v.  Fnuder,  4  £sp.  182;  The  Fieo- 
enck,3C.Bob.l4. 

§  34.  Authority  of  oiTvnen—The  owner  may  take 
control  of  the  vessel  from  the  master  at  any  time  and 
place,  1  or  may  break  up  or  change  the  voyage,'-'  or  may 
dismiss  the  master  without  a  cause  ;^  but  if  there  is  a  par- 
ticular voyage  agreed  on,  he  cannot  dismiss  him  withont 
a  cause.^  He  may  recover  from  the  officers  of  the  vessel 
the  amount  ^aid  for  damages,  and  this  right  is  not  preju- 
diced by  having  compromised.^  As  against  a  wrongdoer, 
he  ia prima  facia  the  owner  of  the  goods  on  board.<^  He  is 
entitled  to  damages  for  injury  caused  by  a  delect  in  tho 
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dock,  whether  caused  on  Sunday  or  any  other  day  J  A 
joint  owner  of  hulls  in  process  of  construction  cannot 
bind  his  co-owners  for  the  conversion  of  them  into  steam 
vessels,  s 

1  Woodbmy  v.  Brazier,  48  Me.  302;  U.  S.  v.  Haines,  5  Mason,  272;  U. 
8.  V.  Nye,  2  Cnrt.  227 ;  U.  S«  v.  Cassedy,  2  Sum.  S^. 

2  Hoffman  v.  Yarrington,  1  Low.  171 :  Pawson  v.  Donnell,  1  Gill  &  J. 
1;  The  Elizabeth,  2  Doos.  403:  The  Atalanta,  Bee,  48. 

8  Montgomery  v.  Wharton,  2  Pet.  Adm.  397;  S.  C.  Bee,  388. 

4   Montoomery  v.  Henry,  I  DaU.  43;  S.  G.  1  Am.  Dec.  223;  Higgins  v. 
Jenks,3Ware,26;  The  New  Draper,  4  C.  Bob.  287. 

6  Brannan  V.  Hoel,  15  La.  An.  308. 

6  Brancker  v.  Molynenx,  3  Scott,  N.  B.  332;  3  Man.  A  G.  84. 

7  Sawyer  v.  Oakman,  1  Low.  134. 

8  Secor  V.  Law,  9  Bosw.  163. 

§  35.  Authority  as  agent.— A  part  owner  has  a  dis- 
tinct and  separate  mterest,  and  his  power  to  bind  another 
part  owner  is  a  question  of  authority.  ^  He  may  bind  his 
co-owners  for  necessary  repairs  and  supplies,  but  this  au- 
thority is  subject  to  be  controlled,  modified,  or  negatived.* 
He  cannot  bind  his  co-owners  when  they  are  present 
without  their  consent.^ '  The  question  whether  one  part 
owner  Can  bind  another,  in  a  home  port,  without  author- 
ity, is  regarded  as  still  an  open  one.*  His  authority  as 
agent  may  be  inferred  from  proof  of  genoral  agency,^  or 
may  be  x>roved  by  his  acts.<*  Ho  has  no  authority  to 
mortgage  the  share  of  another,''  nor  to  procure  insurance 
on  it,B  nor  sell  the  share  of  another, (^  without  special  au- 
thorization ;  ^^  but  he  may  ratify  a  sale  of  his  interest 
when  so  madc^i-  Kor  can  a  part  owner  sue  another  part 
owner  at  law.i^ 

1  Stedman  v.  Feldler,  25  Barb.  605 ;  McCready  v.  Woodhull,  34  Barb. 
W;  Holcroft  v.  WUkes,  IG  Ind.  373. 

2  Elder  r.  Larrabee,  45  Mo.  590;  Patterson  r.  Chalmers,  7  B.  Mon.  505. 

8  The  Larch,  3  Ware,  28 ;  Mnmford  v.  Nicoll,  20  Johns,  611. 

4  The  William  Thomas  v.  EIUs.4  Barring.  309;  Benson  v,  Thomp- 
son, 27  Me.  470;  Hardy  v.  Sproole,  31  Me.  71. 

6  Munroe  v.  Holmes,  5  Allen,  201. 

9  Merchants'  Bank  v.  State  Bank,  10  Wall.  650;  Badger  v.  Bank  of 
Comberland,  26  Me.  428. 

7  Donald  9.  Hewitt,  33  Ala.  534. 

8  Patterson  v.  Chalmers,  7  B.  Mon.  696;  Sawyer  v.  Freeman,  S5  Me. 
6I2. 

^9  The  William  Bagaley,  6  Wall.  406;  Lamb  v.  Duxant,  12  Mass.  64; 
Jones  V.  Sims,  6  Port7l38. 

10  Henshaw  v.  Clark,  2  Boot,  103. 

11  Oviatt  V.  Sage,  7  Conn.  95;  Putnam  v.  Wise,  1  Hill,  284. 

12  MUbnrn  v.  Goyther,  8  Gill*  92;  The  William  Thomas  v.  Ellis,  4 
Eandng.  809. 


§  36.  Majority  iatfl>faiiM<  Wl><K»'th«»  an  mymal 
owners,  the  majority  in  iaterest  nui^y  control  tb*  Teasel  in. 
every  particalax,  may  eispk»y  oxmBfriw  tlie  master  and 
orew,^  but  they  cannot  dismiss  the  master  if  he  is  ak» 
part  owner,  without  goodoause.^-  They  may  direotxepaiis 
and  supplies;  8  may  direct  employment  of  vesseM  or 
change  the  employment,^  and  may  compel  a  surrender  of 
the  vessel  to  tnem  when  they  desire^heshouldbe'eBgaged 
in  commerce.^  They  may  biitd  bAX  Idie  owners  in  the  pur- 
chase of  the  outfit  for  a  tishin^  voyage.  7  Fart  aimers  in. 
possession  are  authorized  to  bmd  the  other  part  owners 
for  proper  repairs  and  necessary  outfits,  ^unless  ezprees^ 
provided  against.^ 

1  The  Marengo,  1  Low,  52;  Tiiimo  «.  The  Belsixuw  5  Am.  law  Beg. 
406:  Ward  v.  Ruckmaa,  36  N.  T.  26;  Gould  v.  Stanton,  16  Conn.  12;  The 
Wihiam  Bagaley,  6  WaU.  4U6. 

2  Lorlng  v.  TOaley,  7  Gal.  21;  Tbe.See  Beater,  1  Dod.  22;  The  NeW' 
Dnper,4  C.  Bob.  287.   But  see  The  Johaa  v.  8tegmund,£dv.  Ad]ii.M2» 

a  Seven  v.XiOwis,  2  Paine,  20t. 

4   Gonld V.Stanton,  16 Conn.  12^- 

fi  Hallv.Thbig,23  Me.46U 

6  Southwortb v.  Smith, 27  Conn. IN.  And «ee Tin  Orleans  »kI9i»* 
tms,  10  Peters,  183;  Tunas  v.  The  BetEdna,^  Am.  law  B.  406. 

7  Hall  r.  Thing,  23  Me.  4fiL 

8  The  Larch,  3  Ware,  3l;  Mumford  «.  NiooU*  20  Johns.  6tl;  S.  C.  4 
Johns.  Ch.  622 ;  Doddingtou  v.  UaUet,  1  Yea.  8r.  497 ;  £x  parte  Toung,  2 
▼ee.&B.242. 

9  Brodle  v.  Howard,  17  Com.  B.  109;  S.  C.  a3Eng.  L.  A  E.  14B;  Wdidit 
V.  Hunter,  1  East,  20;  £z  parte  Bhmd,  2  Bose.^;  Bickbam  v.  Kn^fh^^ 
6  Scottr  629;  Thompson  v.  f  Inden,  4  Car.  4k  P.  103. 

§37.  Minority  rights.— THiere  there  are  severed  paxt 
owners,  the  owners  of  the  lesser  triiares  may  compel  se- 
curity to  be  given,  to  the  amount  of  their  respective  shares 
before  the  vessel  proceeds  on  her  voyage,^  to  double  the 
amount  of  suchshares,^  but  they  cannot  exact  bonds  to  cov- 
er the  indebtedness  of  the  vessel,  nor  to  indemnify  them 
against  loss  in  her  future  employment.^  If  a  part  owner 
does  not  prohibit  the  voyage,  or  expressly  notify  that  he 
would  not  be  responsible  for  the  expenses  of  the  outfit,  he 
will  be  liable  for  liLs  proportion  of  the  same,^  and  will  be 
deemed  to  have  consented  unless  he  expressly  prohibits 
the  vovfik^e.^  He  is  entitled  to  the  possession  of  the  vessel 
when  lett  by  the  ship  s  husband  in  an  unsafe  position.* 
He  is  not  entitled  to  compensation  for  the  use  of  his  part 
of  the  vessel  during  the  voyage.^ 

1  Fox  V.  The  Lodemia,  Crabbe,  271;  The  Harengo,  1  Low,  8ii  Chrl» 
tie  V.  Craig,  2  Mer.  137;  Gould  v.  Stanton,  16  Conn.  12;  Ouston  e.  Heb> 
Cfio,  I  WSi.  101;  Haly  v.  CKwdaon,  2  Uev.  77;  The  William  Bagator*  < 
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a   The  Ocean  Belle,  6  Ben.  25t» 

4   Tlie  Marengo,  1  Low. »;  a  Cj  1  SnwDaiJfff^  Haer  v.  De  Wolf,  3. 
W.po<t  A  Mi^OtHmTlsv.  Joiiiiston,4flliarn8^^rame«.  Aauik,  5  Moore 
A^. 744;. "7 Olps, 709;  MTJUin^ «. BM^bilYFei ik^Un. 28&         ' 

•  TlieOeea^,18piag|ie,6mri 

7  TheMtoeoffo,  1  Low,52;  AnommwnMi»3 Oban.  Om.  Wi  TFIIllngft^i 

§  38.  Gteneral  liability  of  ownnstr-Tlie  owsen  aro-^ 
restK)]i8ibIe  for  all*  the  ol^Ilga^iiB  of  the  mastecy  ex  oor^ 
tractu,  to  the  full  amount:  bat  for  fain. ohiigatioosy  e»  de^ 
lifstOf  they  axe  not  liable  beyond  the  raloe  of  the  vessel 
and  freid^,.  or  ot  their  Interest  in  the  ship  and  cargp.^ 
The  fact  that.a  perspn  appears  upon  theregister  as  owner  . 
is  not  conclusive  of  his  liability  for  acts  done,  by  .the  mas*  . 
ter  within,  the.  SQope  of  his  ganesal  anthoxity ;  ^  bat  from  it 
may  be  inferred  tnat  he  employed  the.  person  in  charge  of 
the  vessel.*  The  party  who  nolds  hiinself  .  out  as  owner  of 
the  vessel  registered  in  his  na^ei,  iSires^QUSibleas  ownei^ 
although,  he  may  hold  the,  le^l  title  to,  secure,  him  for 
money  loaned.^  The  real  owneVs  are  liable,  though  their 
names  do  nolafpear  on  the<  regisiier^s  Bepai^  «Ui<i  snp- 
pUeaatthajreqaest  of  the  owneo  ave  presumed  furnished* 
on  his  pexsonal  esedit*  The.  pj^umpttoa.  is  that  the  ves* 
sel  is  navigated  for  tbe.beneiit  ol  the  owners^  and  at  their 
Glaurge.7  The  owners  are  liable  f  9Ib  all  contracts  made  by 
the  master  in  the.  usual  course  of  the  busiipiosai  but  not 
atherwise^  unless  tfaayasscmt.^  Every  maritime  hypother 
cation  imports  a  personal  liability*^  ■  An,  agent  employed 
by  the  awnera.of  a  whale  ahipto  fijb  her  for  s^  cannot 
bmd  the  owners  by  makimg.anegotiablia  note  or  accepting 
a  bill  of  exchange  in  their  names. ^^  When  two  persons 
are  joint  owners,  and  one  gives  a  note  in  their  joint  name, 
the  other  purty  oeing  aware  of  it  and  making  no  dissent^ 
hg.  cannot.  xepjudjaJie  it  after  b^y.lngJO^t  the  share  of  the 
0UI4BZ.U  After  a.ship.has.  been  nttedup  for  a  theater,  the  . 
o.viiei^  ^^Btill  liable  for  the  materiaJs^fu^ished.^^  If  a 
charge  be  ioadeta  the  ship,  and  ow^ii^r^  thj^y  are  all  liable*, 
ij^hetner  kn6;nii^o];  upknpwn*^- 
SeeljxKS. 

ilj  V.  Aen,r?^9*^?ffi3lBipSS?^.%ifiSfel^ 

8^  V,  AHegr^,  I2^v1^kt,  6U:  ThonuM  «.  Osbora,  n  fiew.  iS.  And  see 

DxSTT  8.  it  Atf-3. 
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2  M€7mv.Wn]l8,SSElig.L.AK2M:  MId.nO:  Hhekwoodv.Ifjan, 
17  Com.  jB.  124:  Mackenzie  v.  Pooley,  34  Eng.  L.  &  £.  486;  Bnss  «.  Halt- 
land,  36  Ibid.  SSL 

3  HIblMv.  Boss,  Law  Bep.lQ.B.  534. 

4  Tucker  v.  Bnfflngton,  15  Maes.  479:  Stair  «.  Tncker,  2  Catm.  215: 
Lord  o.  FergaaaUt  9  N.  H.  380;  £z  parte  Machel,  1  Rose,  447 :  questioned 
in  Dogan  v.  Fenti,  2  Hoslies,  69.  See  Webb  v.  Peirce,  1  Curt.  112,  ex- 
plaining Dry  V.  Boswell,  1  Camp.  329;  Skolfield  «.  Potter,  2  Ware,  302. 

5  The  Mary,  1  Mason,  367;  Macy  «.  De  Wolf,  3  Wood.  A  M.  193;  Cay- 
ler  V.  FerriU,  2  Stoiy,  47;  City  Bank  v.  Nantucket  8.  B.  Co.  Taney,  60; 
Hussey  r.  Allen,  6  Mass.  163:  James  v.  Bixby.ll  Mass.  34;  Muldon  «. 
Whltlock,  1  Cow.  290 ;  Cox  v.  Beid.  1  Car.  A  P.  603 ;  Thompson  «.  Finden, 
4  Car.  &  P.  15S;  Stewart  v.  HaU.  2  Dow,  23;  Reed  v.  White,  5  Esp.  122; 
Ex  parte  Blane,  2  Rose,  91:  Baloney  r.  Ritchie,  1  Stark.  838;  Curung  v. 
Robertson,  7  Man.  &  6. 336;  Nostra  Signora  de  los  Dolores,  1  DodTsW; 
Boucher  v.  Lawson,  Hardw.  &t. 

6  The  Mary  Bell,  1  Sawy.  138;  Hin  t.  The  Qolden  Gate,  Newb.  308. 

7  Black8tockv.Leldy,19Pa.St.33S. 

8  Mackey  «.  De  Blanc,  12  La.  An.  377;  Dayfs  «.  Manhall,  4  Barrinff. 
S4;  Nichols  o.  De  Wolf,  1  R.  L  277;  City  Bank  «.  Nantucket  Steamboat 
Co.  2  Story ^9;  Edwards  «.  Sherratt,  1  East,  604;  Johnstone  v.  Usbome. 
11  Adol.  &  E.  549;  Edwin  r.  Naumkeag  S.  G.  Co.  1  CUfl.  330;  Hewett  v. 
Buck,  17  Me.  147;  TheParagon,  1  Ware,  822. 

9  Greelyv.  Smlth,8Wood.&M.249;  De81xro«.Boit,2GaU.4fl2. 

10  Taber V.Cannon, 8 Met. 456. 

11  Newell  V.  Nixon,  4  WalL  572. 

12  Franklin  v.  Pendleton,  3  Sand.  572. 

13  Mlln  V.  Spinola,  4  Hin,  177.  But  see  Jones  v.  Blum,  2  Rich.  475. 

§  39.  laiabillty  for  adTanoe8.~Tlie  owners  are  lia- 
ble for  money  advanced  to  the  master  in  a  forei^  port; 
but  not  unless  advanced  expressly  for  the  necessary  use 
of  the  vessel;  ^  but  in  the  case  of  a  chartered  vessel  the 
burden  is  on  the  claimant  to  show  that  the  advances  were 
on  the  account  of  the  owner.^  They  are  not  bound  for  the 
subscription  of  the  master  to  a  volunteer  displayer  of 
lights  in  a  dangerous  locality.' 

1  Fox  V.  Holt,  4  Ben.  293 ;  The  Harriet,  Olcott,  229 ;  Rocher  v.  Rusher, 
1  Stark.  27;  Thacker  v.  Moates,  1  Mood.  &  R.  79. 

2  Bass  V.  O'Brien,  12  Gray,  477. 

I   Strong  V.  Saunders,  15  Mich.  339. 

40.  Liability  for  repairs.— The  owner,  as  well  as  the 
master,  is  liable  for  repairs;  i  not  only  for  necessary  re- 
pairs, but  such  as  are  nt  and  proper.^  The  party  in  pos- 
session is  liable  for  repairs,  and  not  the  mere  agent  ot  the 
owners.  8  Being  i)resent  when  the  work  is  done  and  giving 
directions  about  it  is  evidence  of  liability  for  repairs.*  Be- 
pairs  done  in  joint  names  create  a  joint  liability.*  The 
owner  of  a  chartered  vessel  is  not  liable  for  repairs,  if  the 
vessel  was  warranted  to  be  kept  sound  during  the  voyage.*  . 
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i   llaraaand  v.  Webb,  13  Joims.  98;  Webb «.  FlflVW,  1  Omt.  112;  J« 
nlngs  V.  GilffiCbs,  1  Ryan  A1IL42. 

2  Webster  V.  Seekamp,  4  Bam.  ft  AUL  SS2. 

3  Oh!  V.  Eagle  Ins.  Co.  4  Uason.  391 1  Dancanson  «.  MfelAn,  4  DalL  308. 
OYerrallus:  Hurgatroy d  v.  Crawford,  3  DoU.  481.  And  see  wendorer  «. 
BBsreboom,  7  Johns.  303;  Leonaid  «.  Hnntlngton,  U  JoiiOB.  296;  Gbn^ 
;Pliu  V.  Bntler.  18  Johmt.  l69. 

4  Tibbald  V.  Wood,  1  Foot,  ft  F.  287. 

5  Gleadon  V.  Ttau^er,  Holt,  ttS. 

6  Campbell  V.  Tbe  Alknomac,  Bee,  lai. 

§  41.  Iiiability  for  snpidies.— The  ownen  are  prima 
facie  liable  for  sapplies,^  subject,  however,  to  rebat^  by 
evidence  of  credit  having  been  given  to  otiiers.^  Their 
liability  is  not  affected  by  the  fact  that  the  master  pur- 
chased iu  a  neighboring  port.*  Whoever  supplies  a  vessel 
with  necessaries  has  a  triple  security — the  master,  the 
vessel,  and  the  owners;  ^  and  he  is  not  obliged  to  inquire 
whether  the  person  in  charge  as  master  or  agent  is  right- 
fally  in  possession.^  Necessity  for  the  supplies  may  be 
inferred  from  the  circnmstances.*  They  are  liable  for 
supplies  at  the  home  port  unless  it  be  shown  that  the  mas- 
ter Lad- no  authority,  and  that  the  parties  had  knowledge 
of  such  want  of  authority ;7  but  if  one  acts  against  the 
wishes  of  the  others  they  are  not  liable.*  Newspaper 
notices  not  signed  are  too  vague  to  eive  notice  of  want 
of  authority.^  They  are  liable  for  a  chronometer  if  it  was 
reasonably  fit  and  proper,  although  not  part  of  the  apparel 
and  furniture  of  the  vessel.^  When  particular  autnoritn^ 
is  given  to  the  master,  the  owner  is  liable  for  supplies,  al- 
though the  master  is  owner  for  the  voyage.^  A  psurt 
owner,  not  publicly  known  as  su<^  is  not  liable  in  per' 
.9onam  for  supplies.^ 

1  Mocy  r.  DeWolf,  3  Wood,  ft  H.  200;  The  SwaUow,  Olcott,  338:  The 
Nestor.  1  Sam.  73;  Cox  «.  Beid,  1  Car.  ft  P.  602:  HalsaU  «.  Grilllths, 
Ibid.  67:);  Jeniiings  v.  Griffiths,  1  Byan  ft  H.  42;  Bich  v.  Coe,  Cown.  638; 
Webb  V.  Peirce,  fCurt.  112;  Skolfield  «.  Potter,  2  Ware  (Bar.)  39iC 

2  Cox  r.  Reid,  1  Car.  ft  P.  602;  Jennings  v.  Grlfflfhs,  Ryan  ft  H.  42: 
Abbott  r.  Baltimore  ft  B.  8.  P.  Co.  IMd.  Ch.  642;  Macy  v.  D'Wolf,  I 
Wood,  ft  M.  200;  Post9.Kimbeily,9jQhn8.470. 

3  Kenzel  v.  Kiifc,  37  Barb.  113. 

4  Bich  r.  Coe,  Cowp.  639;  Ex  parte  Bland,  2  Rose,  91;  Zacharle  «. 
Kirk,  14  La.  An.  433;  Phillips  v.  Tapp6r,2  Pa.  St.  823. 

5  The  Lehigh  9.  Knox,  12  Mo.  506. 

6  Whltten9.Tlsdale,43Me.451;  Fovd«.Ctock0r,48Barb.l42. 

7  PreTostv.Patchln,9N.T.235. 

8  King  v.Lowry,  20  Barb.  532. 

9  Saxtonv.  Read,  Hill  ft  D.  323. 

10  Bliss  V.  Ropes,  9  Allen,  339. 

11  Mayo  9.  Snow,  2  Cnrt.  102;  8.  C.,7  Low  B.  N.  &  486ii 

12  Do8an«.Peixtx,2H]]Kbe0,68. 


thougli  not  named  in  the  shipping  articles,^  are  liable  for 
seamin's  wages.^  The  p&ttj  m  posBession  is  liable,  and 
tot  tire  itoSre  ageiit  ©f  the  Mjmers.'  The  owner  of  a  fish- 
ing vessel-is  itsuble  lor  the  wages  ef  the  cook> 

1  Drondo  v,  H&rsn,  Gilp.  592,  distliMPibtiiiig  ttxvsaey  v.  Allen,  6 
Mass.  1j3. 

2  WcT>b  V.  Peirce,  1  Curt.  191;  FMtMVty'v.DoMie,  1  Loir.  149;  Blow 
dli^T  c.  Gaithcr,  12  CuBh.  307. 

3  OIil  t'.  Eaffle  Ins.  Co.  I.Mnson,  384;  WendQver  «.  The  Hoseboom,  7 
•^hits;  30^;-  I^ohiiM  v: 'HuntlB^oii,l5  Jdhhs.  2G6;  CluunpUn  v.  Butler, 
IM  :j 6bn :.  IS '  r  i-Bl^pir.-Sbd ;  DnncmisDii  v.  McLoxe,  4  DaU.  JOS,  oYemOing 
Jttorgatroyct  v.  CKl>yf  ord,  3  DaU.  491. 

4  Harding  o.  Souther/'13  Ouah.  907. 

^^3.  S^^tbifify  fdr  lie^t%etiQiB.-Owner8  are  liable 
*to'co*<T^ti^s*far'waBt  of  ordinary  care  in  the  selection  of 
'ft  iha^^tei'.i  Th^y  a*e  liaWe  *o  third  parties  for  loss  or 
damage  by  tlh)  faiVlt'bf^eglfecfbf  the  master/^  as  by  neg- 
'Ifect  to 'nroVfae^feOKJe,  apparel,  and  furniture  required  by 
^aAvj^'fthhou^b  the' whole  vbssel  Is  chartered,  unless  the 
ytliferter er  efngttge  ihe  ma^Wr  and  crew.*  The  owners  are 
y^  liable  for  the  cafreles^e&s  or  uhskillf uhiess  of  the  master, 
Hvhich,  by  the  (iommcm  law.  notliihg  but  the  act  of  God, 
•or  of  the  coiiimon  «ilWny,  or  of  the  party  complaining^ 
(ibfn  exduse;5  for'tlie  br^^feing  doWn  of  a  wharf,  when  the 
toastfer  Wits  f  drbidden  to  discharge  there.c  If  the  master 
^e^igehtly,'^tkd  cdatTAty  to  due  bourse  of  navigation, 
^ops  his  -ttnchor  and  injured  a  teleglfaph  cable,  he  is  lia^ 
lile.'  The  oWnfe*s  of  a  stisainboat  srffferin^  water  to  be 
'lower  lhk*n  the  flde,  are  liable  for  resulting  damage;^ 
•Jiteo,  if  they  do  not  €teploy  licensed. engineers ;9  they  are 
liable  for  damage  from  negligence  6f  the  pilot  aUd  engl- 
^leer.io 

And'SB^  ChftBBXfcB. 
1   Joy  V.'  ABeli;  2  >Wbed.  ft'tt.  6d8. 
'  2   Tbe  Wsildo,  2  "Wure.-^ar.)  161 ;  TtHttotL  v; ttagrath,  1  lUee,  1^ 

3  En^^land  v.  Grlpon,  15 I4L  An.  '304. 

4  Purvis  V.  Tunno,  1  Brev.  259;  S.  0. 2-Amer.  Dec.  W4. 

'  5  Dusar  v.^txrmtroyd,  I  WadluG.  G.  13;  The  Niagara  t.  Cordes,  SI 
How.  7;  Stone  v,  Ke$tlttad,l  WHSb.  C.  G.  142;  Brown  v.  The  D.  8.  Gage, 
1  Woods,  401. 

6  Vose«.jllflte,3iatttii!$itf.^.  Andflde^nteOttowaflBrownAdtai* 
S56;  Tbe  Empire  State,  Ne«7b.  541. 

7  Submarine  TeL  Ga  v.  Dickson,  15  Oom;  B.  IX,  S*  TttL 

8  tfcMabon  V.  Davidson,  12  Minn.  07. 

9  McMahon  V.  Davidson,  12  Minn.  351. 
10  Sherlock  9»*dy]lli8i4»V»'B.'W. 


1 4^.  ZdaMJUsr  foe  Biifi^raAQOlr  Oft  fluwteir  and 

orew.—Xhe  onaior^  ai?e  liable  f or  the  miaiconduQt  of  the. 
master  to  third  persons*,^  for  the  oondact  of  the  master 
and  crew  oxvthe.executioB  of  the  bu^inoss  on  which  they 
afe  engaged,  but  not  if  the  master  exceeds  his  authority 
4^  violates  orders.^  The  owners  of  a  privateer  are  liable, 
lor  injury  done  by  master  and  crew;,  but  not  for  a  pirat^ 
Ql^  or  unauthoiized  seizure  and  spoliation*'  The  own- 
ers of  a  vessel  engaged  in  salvage  fvarvices  a):e  liable  for 
the  misfeasance,  of  the  master  and  cr^w,  and  for  negli- 

Sence  in  the  perf ormanqe  of.  their  duties^  They  are  lia*. 
le  for  the.  torts  of  the'master.^  as  in  shipping  a  minor,  &- 
fugitive  from  another  vessel.^  They  are  liable  for  the 
wilful  and  ma^ciou^  acts  of  the  master  done  ia  the* 
course  and  scope  of  his-^nployment,  but  not  for  crimes  so 
committed;  7  for  damages  oy  coUisioi^  though  the  ship 
wa^  in.  charge  of  &  pilot  at,  the  tiffie.^ 

1  Joy  V.  Allen,  2  Wood,  d;  M.  S03. 

2  DIas  V.  Tk9  Bdvenss,  3^  Ws^  2eS:  BijMim  v.  The  St»te  Bightl, 
Grabbe,^:  Sunday  v.  Ivordq^,.  Blatrnt  A  Hi  6&i  iCcOiUra  «.  The 

3  Dias  V.  The  Revenge,  3  Wash.  262;  LlnvincUde.  1  "W^beat.  238;  The 
Anna  Maria,  2  Wheat.  327;  The  Amiable  Kancy,  iPalne,  111;  S,  C.  3 
WiQat»5i6:  Wbotv.  TIUM.BClggS,  Ir  Dall.  9S;  Del  C61.  v.  Arnold/3 
XhUL  3^3:  8, 0»  BOQ,  6:  (Ubba  v.  Two  Frlend|.  Boe,  4UU  San  Juan  Bap*  ^ 
1  !ft3, 5  Cf.  Rob.  33;  The.K«7ia|U^  i$4-  ^^>  iMe  Fic».  Duaes,  Ibid.  3S7* 
44^4  see  PktijB. 

' 4  1>UUt«.. TMBeronfle^r 3  Wjwb. 0.  C  282:  The.MolUionae  12  Law. 
SfiD.N,  S,276iTheijS£^    Kancy,  3  Wheat.  d4«;  Nostra  Signorade 
108i>olore8,  ll>od.2S|Qi  xb^XKaidee>  I  Haor.Ailm.  Itt..And  see  Sal* 
TAOB. 

6  Dean  v.  Angns,  Bee^S69:  Ralston  v.  The  State  B^itSr  Grabhe,  45t. 

6  Sherwood  v.  EaU,  3  Sup.  127.J 

7  Andrews  v.  Essex  F.  A  M.  Ins.  Co.  3  Hteon,  26 :  Coffin  «.  The  Hew*, 
tmryport,  Mar.  Ins.  Co.  9Ma93t  i^firRalstoa  o.  TheStMe  Sights,  Crabbe* 
22;  Hazard  V.  Israel,  1  Binn.  241;  Mcl&hon  e.  D»vld8on7l2  Minn.  357; 
lorons  V.  Martin,  8  AdoL  A  £.  512;  McMimns-  v.  Crlckeit,  1  East,  106( 
Anonymons,  i  Ld.  Raym.  739;  Jones  «.  Bs^  2  Sails.  411:  Mlddleton  v. 
Fowler,,! SaJk. 233;  QoarmaA «. Burnett, ,6 Mees, ft W. ^iBowcher v. 
SlndstDom,  iXMint.  OMl 

8  Bussy  V.Donaldson,  4  Dan.  206.  And  see  Colubiov, 

§  49.  Limitation  of  liability  of  owners.— The  act 
of  Congress  limiting:  the  liability  of  ship-owners  is  not 
retrospectiTo;  ^  it  applies  to  torts  alone,  ana  does  not  apply 
to  breach  of  contract  arising  from  unseaworthiness  01  the. 
Tessel;^  it  applies  to  ii^ Junes  of  the  person  as  well  as  to 
property;*  to  loss  by  fire,^  to  embezzlement^  loss,  damage^ 
or  injury  incurred,  occasioned,  or  done  without  their  pnv- 
i^.  to  the  amount  of  their  interest  in  the  Yessel/  In 
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cases  of  collision,  the  time  of  the  valuation  is  jast  before 
the  tort,  and  it  is  not  lessened  by  the  ship  being  under 
mortgage.®  The  owners  are  not  liable  for  the  barratry  of 
the  master  and  crew,  beyond  the  sum  mentioned  in  the 
charter  party.'  The  act  does  not  apply  to  vessels  naviga- 
ting the  upper  waters  of  the  Mississippi.*  The  provisions 
of  the  act  are  applicable  to  vessels  running  from  port  to 
port  in  the  same  State,  carrying  merchandise  and  pas- 
sengers destined  to  foreign  States.®  The  word  **  privity  " 
means  some  fault  or  neglect  in  which  the  owner  of  the 
vessel  personally  participates;  and  ** knowledge  '*  means 
some  personal  cognizance.  i<*  The  exception  in  the  statute 
as  to  canal-boats,  barges,  and  lighters  does  not  include 
vessels  used  on  the  great  lakes,  ii  Their  liability  may  be 
discharged  by  surrendering  and  assigning  the  vessel  and 
freight  to  trustees  for  the  benefit  of  the  parties  injured, 
and  if  the  vessel  be  totally  lost,  the  owners  are  dis- 
charged. 12. 

1  Kelley  V.  Kelso,  5  Ohio  St.  196.   See  Rer.  Stat.  sec.  428S. 

2  Matter  of  Sinclair,  8  Am.  Law  Reg.  206;  Naylor  v.  Baltzell,  Taney, 
63;  Sutton  v.  Mitchell,  1  Term  Sep.  18. 

3  The  Epsilon,  6  Ben.  378. 

4  Walker  v.  Transportation  Go.  3  Wall.  150;  Hatter  of  Frov.  A  N.  Y. 
8.  S.  Co.  6  Ben.  124;  Moore  v.  American  Transp.  Go.  24  How.  1. 

5  Moore  V.  American  Transp.  Co.  24  How.  1;  The  Epsilon,6  Ben. 
378;  Norwich  Co.  0.  Wright,  13  WalL  104:  Allen  e.  Blackay,  1  Spracnie, 
219;  The  City  of  Norwicn,  1  Ben.  89:  SchlefCelinv.  Harvey.S  Johns.  170 ; 
The  Niagaras.  Cordes,21  How.  23;  u.  S.  v.  The  Mollie,2  Woods,  318; 
The  Harrison,  2  Abb.  U.  S.  89;  The  Rebecca,  1  Ware,  188. 

6  Walker  v.  Boston  Ins.  Go.  14  Gray,  283;  Spring  «.  Haskell,  14  Grajv 
809.   See  Collision. 

7  Campbell  v.  The  AJknomac,  Bee,  124;  Btinson  v.  Wyxnaa,  2  Waie 
(Dav.)  172. 

8  The  War  Eagle,  6  Blss.  384.  And  see  Moore  9.  American  Transp. 
Co.  24  How.  1. 

9  Lord  V.  Goodallj  X.  A  P.  S.  S.  Go.  4  Sawy.  292. 

10  Lord  V.  Goodall,  N.  A  P.  S.  S.  Go.  4  Sawy.  292. 

11  Moore  v.  American  Transp.  Co.  24  How.  1. 

12  Norwich  Co.  v.  Wright,  13  WalL  118;  Gannan  9,  Meabnm,  12  Blng. 
243,  distinguished. 

§  46.  When  not  liable.— A  ship-owner  is  not  liable 
personally  for  work  done,  unless  done  by  his  order  or 
upon  his  credit.  1  The  general  owners  are  not  liable  when 
the  vessel  is  in  the  employ  of  a  charterer,^  unless  the  sup- 
plies were  ordered  by  them,**  nor  for  wharfage.*  The  gen- 
eral owners  are  not  liable  when  the  vessel  is  let  to  the 
master  on  shares,  ho  to  victual,  man  her,  etc.  In  such 
case  the  master  alone  is  responsible  for  supplies.^  So  the 
owners  of  a  steamboat  are  not  liable  if  the  steward  was' 
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ander  contract  to  board  the  officers  and  crew  at  a  certain 
price.®  They  are  not  liable  if  special  credit  was  given  to 
one  of  their  number.''  Their  liability  is  discharged  by 
giving  a  note  of  a  part  owner  which  was  accepted.*  The 
general  owners  are  not  liable  for  supplies  if  they  were  fur- 
nished on  the  personal  credit  of  the  master,^  but  the  pre- 
sumption of  law  is  that  they  were  furnished  on  their 
credit.  1**  Where  the  supplies  were  not  necessary,  the  mas- 
ter had  no  authority  to  pledge  the  credit  of  the  owners ;  ^i 
so  with  regard  to  superfluities  jmd  luxuries. i^  When  the 
carriage  of  money  is  a  perquisite  of  the  master,  the  own- 
ers wiU  not  be  liable  as  a  common  carrier.i^  So  in  case  of 
embezzlement  of  goods  when  the  master  took  the  freight 
and  commissions  to  himself  .^^^  The  owner  of  a  mere  legal 
title  is  not  liable  for  debts  contracted  by  the  master.  ^6 
The  relation  between  the  master  and  the  owners  is  not 
such  that  they  become  liable  as  acceptors  of  a  bill  of  ex- 
change drawn  on  them  for  supplies. i^  They  are  not  liable 
for  the  acts  of  a  pilot  not  selected  by  them,  but  received 
in  obligation  to  a  reaulsition  of  law.^? 

1  Hippard o.  The  Cadwaladcr,  6  Pa.  L.  J.  473 ;  Leonard  v.  Huntington, 
15  Joluu.  30J;  Jennings  v.  Griffiths,  Kyan  &  M.  42. 

2  Ferry  v.  Osborne,  5  Pick.  422. 


V. 

Snow, 

23  Me.  17 ;  Sproat  v.  Doiinell,  23  Mo.  185;  Houston  v.  Darling,  16  Me.  413; 
Leonard  v.  Huntington,  15  Johns.  '2!)8:  Reynolds  v,  Toppan,  15  Mass. 
370;  Tasgard  v.  Lorlng,  16  Mas:).  33u;  Manter  v.  Holmes,  10  Met.  402; 
Perry  v.  Osborne,  5  Pick.  422;  Cutler  v.  Wlnson,  G  Pick.  335;  Thompson 
V.  Hamilton,  li  Pick.  425;  Frazer  v.  Marsh,  13  East,  23»;  Beeve  v.  Davis, 

1  Adol.  &  £.  812. 

4  Philadelphia  «.  Kaglee,  1  Ashm.  37. 

6  Webb  r.Pcirce,  1  Curt.  107;  Skolfleld  v.  Potter,  2  Ware  (Dav.)  395; 
and  see  The  Nathaniel  Hooper,  3  Sum.  575;  Sproat  v.  Dohnell,  26  Me. 
185;  Cutler  v.  Winsor,  6  Pick.  335;  Tucker  v.  Stlnson,  12  Gray,  4S7: 
Cutler  r.  Thurlo,20  Me.  313;  The  H.  B.  Foster,  3  Ware,  165;  Taggard 
r.  Loring,  16  Mass.  336;  Emery  r.  Hersey,  4  Mo.  407;  Manter  v.  Holmes, 
10  Met. 402;  Perry  v.  Osboruo,  5  Pick.  422:  Thompson  v.  Hamilton,  12 
Pick.  423;  Thompson  v.  Suow,  4  Me.  2o4j  The  Horace  E.  BeU,  3  Ware, 
237;  The  Bowd'trh,  3  Ware,  73;  Fox  v.  Holt,  4  Bam.  2  JO;  Mayo  v.  Snow, 

2  Curt.  102:  FlaUbrty  r.  Doane,  1  Low.  14U;  Dry  v.  Boswell,  1  Curt.  32a ; 
Winsor  V.  Cutts,  7  Me.  261. 

6  Ernst  V.  The  Brooklyn,  22  Wis.  649. 

7  Macy  t>.  De  Wolf,  3  Wood.  A  M.  200:  Curling  v.  Robertson,  7  Man. 
&  Q.  836;  Jennings  v.  Grlffltlis,  Ryan  &  M.  42;  Leef  v.  Goodwin,  Taney, 
460;  James  v.  Blxby,  11  Mass.  34. 

8  French  v.  Price,  24  Pick.  13. 

9  The  Fortitude,  3  Sum.  228;  United  Ins.  Co.  v.  Scott,  1  Johns.  106: 
Walnwright  v.  Crawford,  3  Yeatcs,  131;  4  Dall.  225:  Philips  r.  Ledlcy,  I 
Wash.  C.  C.  226;  James  v.  Bixby,  11  Mass.  34;  Glading  v.  Gnorse.  3 
Grant,  290;  Merwln  v.  Shailer,  16  Conn.  409;  Leddo  v.  Hughes,  15  HL  41. 

10  Glading  9.  George,  8  Grant,  290. 
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11  Oigsa  a.  Brodle,  10  Exictu  440:  Bnr^iMa  v.  VUniiw  1  HoGoid*.  Slf^ 

12  Pratt  V.  Tuimo,  2  Br9y,  449. 

13  Citizens'  Baii}c  v.  Nantucket  S,  Go^  2  StoiT,.4ikAIlen  «« S€rwailt2 
Wend.  327;  S.  C.  6  Ibid.  323:  Edwards  v,  Siierrett,  1  J3»9t,604.  Axuljsee 
Shelden  «.  Boblnsoo,  7  N.  H.  157. 

14  King  «.  Lenoz^  19  Joluis.  235. 

15  Dofl  V.  Bayard,  4  Watts  A  S.  240;  Jones  «.  Blnm»  2  Bleb.  475. 

16  Bowen  v.  Stoddard,  10  Mot.  375. 

17  The  Carolns,  2  Curt.  71 ;  The  Agricola,  2  W.  Bob.  10. 

§  47.  Righta  an4  lisabiUtiea  of  part  owndxa.— If  » 
part  owner  takea.  any  part  in  the  voyai^e  he  must  bear  hi» 
proportion  of  the  expenaes,  and  is  entitled  to  his  share  ot 
the  proUts^i  He  is  not  chargeable  with  bills  on  account 
of  the  vessel  before  his  ownership  commencedt^  nor  for 
supplies  after  he  has  parted  with  his  interest.^  Where  a 
Tessel  owned  b^  several  is  sailed  ty  one  for  their  joint 
benefit^  aU  are  liable  for  advances  for  necessary  expenses; 
and  if  they  employ  a  joint  a^ent,  thev  are  liable  in  the 
aggregate*^  A  part  owner  is  liable  for  his  share  of  a  rea- 
sonable commission  charged  by  the  agent.^  A  part  ownes 
dissenting  from  the  employment  of  the  vessel  is  not  liable 
to  third  parties  bavins  notice  of  such  dissent.^  The  di»* 
sent  muRt  be  notified  before  the  vessel  has  been  repaired 
and  fitted  for  the  voyage.'^  A  part  owner  is  not  liable  to 
another  part-owner  for  repairs  made  at  the  home  port  of 
the  vessel  without  his  consent.^  Fart  owners  are  not  lia- 
ble for  damages  caused  by  fire  through  negligence  of  the 
master. <^  In  general,  all  part  owners  are  liable  insolido 
for  repairs  and  for  necessaries  actually  supplied. ^^  A  part, 
owner  in  possession  may  bind  the  other  part  owner  for 
proper  repairs  and  necessary  outfit  for  the  voyage,  but 
this  applies  only  to  personal  liability.  ^^ 

1  Gould  V.  Stanton,  10  Conn.  12. 

2  Hlffgins  V.  Packard,  2  Hall.  24S ;  Scottin  «.  Stanley,  1  DaH.  129 ;  Bea» 
nell  V.  Bimball,  5  Allen,  356;  Blcliardson  v.  KimbaU,  2B  He.  463. 

3  Dame  o.  ^dlock,  4  Pick.  458;  Hossev  «.  Allen,  6  Mass.  163 ;  Thorns 
9.  Hicks,  7  Cowen,  697 ;  Leonard  «.  Huntington,  15  Johns.  298;  Jones  «• 
Pitcher,  3  Stewt.  &  P.  135» 

4  Pasmore  v.  Bousfleld,  1  Stark.  296;  Basset*. CroweU,  S  Bob,  (N* 

T.)72. 

5  Bennen  9.  Kimball,  5  Allen,  356. 

6  Stedmano.Feldler,25Barb.605;  TheWllUamBagaley,5WaIL406» 

7  The  Marengo,  1  Low.  56;  Davis  9.  Johnson,  4  Sim.  630;  WilUngsv. 
Blight,  2  Pet.  Adm.  288. 

8  Hard7v.Sproule,31Me.71;  The  Larch,  3  Ware,  3L 

9  Keene  V.  Whistler,  2  Sawy.  348. 

10  Gallatin  v.  Pilot,  2  Wan.  Jr.  092:  Maoy  «.  DeWolf.  3  Wood  A  M. 
ISS;  ]CnUlonv.Whitlock,l  Cowen,  290;  Schem9thoniii.iiQlnes,7J<^hi|| 
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imr  BMir^'M9dto,<»nD.  28»}  cnntttev.  fSBmyiO'nNte.  iz; 

Thompson  v.  Fimnn,  4€ar.  A  F.  198:  wrtght  v.  Hnntw,  1 -Effet,  25; 
Westerdell «.  Dale,  7  Tenn.  Bep.  866;  Baldney  v.  XUtcbie,  1  Staric.  838. 

11   The  Xtftrch,  3  Wan,  ZLi  SDoddliis^tmi v.  Cbdlet^  1  Yes.  Jr.  497 :  Sz 

rftrte  Young,  2  Yes.  &  B.  242;  Mumford  v.  NicoU,  20  Johns.  611;  S.  0. 
Johns. ChiSi;  Exp«rte H»vrl8Qn,8'Ba6e,76. 

a  snip  together,  and  one  ^veme^  more  tban  his  propor- 
tion of  the  cost,  he  has  no  lien  ob  tlie  yIbss^I  for  the  bal- 
ance due  him,i  nor  hsus'a  p&rt  o^^mer'a  lien  on  the  shares 
of  other  part  owners  for  ms  adYOlices  for  outfits  and  sctp- 
plies  of  the  Yessel,^  nor  mt  the  Yessel  or  the  proceeds 
thereof, 8  nor  for  a  general  baUmce  of  accounts.^  He  can- 
not take  from  the  master  ^  bpttomry  hond  on  the  share  of 
another  ;part  dvm&t,^  l>tit  If  he  be  a  coi^artner  he  may 
liaYe  a  lien.* 
1  lterrmTr.'»fff9ierCt,«J'iek.'l6. 

S  Hnmford  v.  Nlcoll»20  Johns.  61U  Bra4en  v,  Gardner,  4  Fide.  456: 
The  Lar^h,  iiJwtti ^; mcrv;  De Wolf,  3  Woiod.  &  H.  i05;  Helme  v. 
Smim,  7  Bing.  7%  Jmlw  vjpe  Sl^va,  Cowp,  4^;J(neU  v.  SUcodE,  6  Yes. 

^_  ,        _  *ion,2Bo8e,76;  « 


Smith,  7  Bing.  700:  ^mlth  rjDe  Suva,  Cowp,  46&L8neU  i 
Jr.  469;  'Greeli  v.  Bilgjprs,  6  Hate,  ^:|^  parte  Harrisc 
Ware,  SI ;  "Ex  jwnfw  y8^,YV<&.'W  !b.  m. 

9   The LUt&jd Qvttt. ^Sl \  Tttacy  «,  Be  Wolf ,"«  "Wood.  A  M.  ^ ;  Ex 
(Bte  Young,  2  Yes.'  A  B.  V&\  2'Bom,  178;  Smith  v.  I>e  Sflys,  Cowp.  469. 


4  X^ttoA  v.'Tbe  BttHlblph,  Oil|>^  407;  Binddn  v.  Gardner,  4  Pick.  466. 

'  S  'TbeOe^aaBenb^eBMi:  256;^  FttfetOn-p.  The  Bttndolph,  Gnp.  457. 

6   i^elAMhi  2  CHttt.  «34:  Multa.fbfdv.  inebU,  20  Jbhns.  611 :  Patton  v. 

The^^nndoiph,  6Bp.4S7r]jambt;.I>ivant,  12  Mass.  54;  MerriU  v.  Bart- 

Jett,  6  Pick.l6;  French  ir.  Price,  24Flc]£.  13;  Biaden «.  Gardner,  4  Fick. 

§  4^.  'AoilOISJi  b6tt««en  part  ownexB.>-An  action 
lies  by  one  part  owner  against  another  for  the^lestruction 
of  the  Yessel  by  negligence,^  b.nttroYer  does  not  lie  be- 
twe^i  part  owners  for  merely  a  dispossession  of  property,  ^ 
nor  replevin.^  Before  a  part  owner  can  maintain  a  suit 
for  bis  sliare  of  the  net  avails,,  an  adjustment  must  be  had 
among  them  aU,  relative  to  the  earnings  and  disburse- 
ments,^ and  ^he  wages  of  the  master  ^and  seamen  and 
costs  of  insurance  *are  properly  deducted  from  the  gross 
freight  on  settlement.^  A  part,  owner  who  has  recelYcd 
^e  earnings,  disl)ursed  money  for  repairs,  etc.,  is  liable 
as  receiver,  to  account  for  the  net  earnings,  in  an  action 
for  an  accountins.<^  A  part  owner  i»  not  precluded  from 
libeling  the  vessel  for  wages,?  but  he  cannot  sue  for  serv- 
ices as'iilfeA:;® ,  He  catiricrt  stte  for  services  without  notice, 
ttriSttr  the'irt«ttitea  of  Mis^buiri.^  tV^lienpart  owners,  sep- 
arately, authorize  an  i^ent  to  sell  the  vessel,  each  may 
Iniefor  his  share  of  the  money.io  Part  owners  may  pro- 
eeed.in  equity  for  ato  accounting  and  sefttlement;  admi* 
fBtey  haa  Ho  jarisdIctiGn  in  Btidh  cases.u 


§  50  OWSEBB.  SA 

1  Lowthorp  9.  Smith,  1  HftTW.  250W  Bat  see  Moody  «.  BtuSk.  1  Sand. 
M4;  The  Lady  of  the  Lake,  3  Law  Bep.  Ad.  A  E.  29. 

2  Hyde  v.  Stone,  9  Cowen.  230;  Merserean  v.  Norton,  15  Johns.  179; 
Bard  v.  Darling.  H  Vt  214;  seldon  «.  Hickock,  2  Calnes,  186;  Fenninga 
».  GrenvUle,  ITaant.  241. 

3  Barnes  «.  Bartlett,  21  Pick.  401 ;  Foilong  «.  Bartlett,  Ibid. 

4  Dodge  V,  Hooper,  35  Me.  536;  Wood  v.  Meirltti  2  Bosw.  368. 

5  Lindsay  v.  Gibbs,  3  De  Qex&  J.  69Q. 

6  Jarvls  v.  Noyes,  45  Me.  106. 

7  Foster  v.  The  Pilot  No.  2, 5  Fa.  L.  J.  231. 

8  Hinton  V.  Law,  10  Mo.  701. 

9  The  Baritan  v.  McCloy,  10  Mo.  534. 

10  MUbum  V.  Ouyther,  8  Gill,  92. 

11  Moffat  V.  Farqnharson,  2  Brown  Ch.  838:  Good  v.  Blewitt.  13  Ves. 
Jr.  397;  Steamer  Orleans  v.  The  Phoebos,  11  Peters,  175;  Grant  v.  Poll- 
Ion,  20  How.  162;  KeUum  v.  Emerson,  2  Cart.  79;  Mlntnm  v.  Maynard, 
17  How.  477 ;  Ward  v.  Thompson,  22  How.  330 ;  The  Apollo,  1  Hagg.  Adm. 
306. 

§  50.  Owner  for  the  Toyage.— The  master, ^  or  any 
third  person,  may  be  the  special  owner  of  the  vessel.  2 
The  ownership  for  the  voyage  may  be  created  by  charter 
party.8  Where  the  master  chartered  the  vessel  at  a  fixed 
proportion  of  profits,  and  the  fact  was  known  to  persons 
signing  articles,  or  where  no  articles  were  signed,  but  the 
seamen  looked  to  the  master  for  their  wages,  the  owners 
were  not  bound  for  their  wages.'*  A  part  owner  sailing  a 
vessel  on  shares,  and  paying  all  costs  and  expenses  of  ner 
navigation,  is  an  owner  pro  hoc  vice.^  Where  the  owner 
employs,  pays,  and  supports  the  master  and  crew,  retains 
control,  and  is  answerable  for  the  conduct  of  the  master, 
he  is  owner  for  the  voyage,  notwithstanding  the  charter 
party.  <»  One-third  owner  of  a  vessel  worked  by  the  two- 
thirds  owner,  wiio  took  uncontrolled  management  of  her, 
is  not  liable  for  damage  caused  by  negligence  of  such  two- 
thirds  owner.  7  When  a  vessel  is  navigated  under  the  en- 
tire control  and  for  the  exclusive  benefit  of  a  third  person, 
such  person,  pro  hoc  vice,  is  the  owner  and  liable  for  sup- 
plies, s  and  repairs,^  and  as  carrier.  i<>  The  implied  author- 
ity of  the  owner  for  the  voyage  does  not  arise  in  reference 
to  a  bill  of  lading  for  property  not  shipped,  so  as  to  bind 
the  general  owner.  ^^ 
See  Ghabteb  Pabtt. 

1  Mayo  V.  Snow,  2  Curt.  105;  Hooston  v.  Darling,  16  Me.  413. 

2  Webb  V.  Pelrce,  1  Curt.  107 ;  Skolfield  r.  Potter,  2  Ware,  SOS;  Beeve 
V.  Davis,  1  Adol.  &  £.  312. 

3  Oliver  V.  Greene,  3  Miss.  133;  Ohl  v.  Eagle  Ins.  Go.  4  Mason,  393: 
Sproato.  Donnell,  26  Me.  185;  Thorp  v.  Hammond,  12  WalL  408;  Reed 
V.  U.  S.  11  Wall.  491;  Sherman  v.  f^am,  90  Barb.  478;  Mott  «.  Buck- 
man,  3  Blatcbf.  73;  Fnser  0.  Marsh;  Beeve  v.  Davis,  1  Adol.  ft  £.  312; 
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Perxy  «.  Osborne,  6  Pick.  422;  OaUer  v.  Wlnsor.  6  Pick.  SS5;  Thompson 
V.  HamUton,  12  Pick.  428;  Manter  v.  Holmes,  10  Met.  402. 

4  Packard  v.  The  Lovisa,  2  Wood.  A  M.  48;  S.  G.  9  Law  Bep.  441. 
Hatter  of  McLeUan,  6  Law  Bep.  440. 

6    Thorp  V.  Hammond,  12  Wall.  406. 

6  Palmer  r .  Gracie.  4  Wash.  C.  G.  1 10 ;  The  Natha  liel  Hooper,  8  Snm. 
542;  8.  C.  2  Law  Rep.  133;  Arthur  v.  The  Casslus,  2  Story,  81;  The  Swal- 
low, Olcott,  338;  The  Batavia,  2  Dods.  fiOO. 

7  Bernard  v.  Aaron,  11  Gom.  B.  N.  S.  880. 

8  Jones  V.  Blum,  2  Rich.  475:  Webb  v.  Pehx;e,  I  Gnrt.  104;  5  Law 
Bep.  N.  8. 9;  Mayo  v.  Snow,  2  Curt.  102:  7  Law  Rep.  N.  S.  495;  Fozv. 
Holt,  86  Gonn.  666;  Houston  v.  Darling,  16  Me.  413.  And  see  Rev.  Stats, 
sec.  4286. 

9  Tyler  V.  Holmes,  88  Me.  258:  Nash  v.  Parker,  Ibid.  489;  Decker  v. 
Fuzniss,  3  Duer,  291 ;  Lincoln  v.  Wright,  23  Pa.  St.  76. 

10  Tnckerman  v.  Brown,  17  Barb.  191 ;  Baker  v.  Huckins,  5  Gray,  596. 

11  Freeman  v.  Backingham,  18  How.  182. 

§  51.  Managing  owners.— The  managing  owner  of  a 
vessel  represents  the  interests  of  all  the  owners,  and  has 
the  same  power  which  the  majority  in  interest  have;  ^  his 
power  to  make  repairs  is  implied;'^  an  authority  to  make 
repairs  cannot  be  revoked  after  it  has  been  acted  on.'  He 
may  act  as  broker  in  collecting  and  distributing  freight.* 
He  may  bind  the  owners  for  outfit,  care,  and  employment 
of  the  vessel,  but  he  cannot  purchase  a  cargo  without 
special  authority.^  He  has  power  to  release  the  vessel 
from  arrest  by  procuring  bail  for  damages  and  costs.* 
Where  the  master  is  part  owner,  with  entire  control,  he 
may  sue  in  his  own  name.?  He  is  presumed  to  have  no 
right  to  compensation  for  his  own  services.^  He  is  enti- 
tled to  charge  only  the  cost  price  of  supplies  furnished 
by  him,^  and  to  interest  on  the  amount  paid  by  him  in 
excess  of  the  amount  received  for  disbursements.  ^<*  The  • 
title  to  the  cargo  may  vest  in  a  managing  owner. ^^  An 
agreement  between  owners  that  the  vesseP  shall  be  man- 
aged by  ^  part  owner,  who  was  to  receive  a  commission 
on  all  disbursements,  constitutes  him  managing  owner, 
and  his  acts  are  considered  the  acts  of  all  the  owners, 
who  are  liable  on  all  contracts  made  for  the  conduct  of 
the  common  concern.^ 

1  Han  V.  Thing,  23  Me.  461. 

2  Jteyens V.Lewis, 2 Paine, 202. 

S  Chappell  V.  Bray,  6  HnrL  A  N.  145. 

4  Smith  V.  Lay,  3  Kay  &  J.  105;  Miller  v,  Ma^kagr,  91  Bear.  77;  Owfr 
ton  t.  Ogle,  18  East,  588. 

5  Hewett  V.  Bnck,  18  Me.  147. 

6  Barker  v.  Hlghley,  15  Com.  B.  N.  S.  21, 

7  Oawtbron  «.  Trickett,  15  Com.  B.  N.  S.  754. 


■on  V.  ^auiorn,.ri;piaige.  ^0,V§^ 
9  .  B4fif^^/g^  C^usfit,  28  Bow.  M4 

10  Beimellv.  Kimball,  5  Allen,  20Sk 

11  Macy  e.  DeWolf,  S  Wood.  A^  tfr  SWf  MsmfoM  «»  SIcoa,  » 

Johns.  6lL 

ia  Darl>f  «.  Balnet,  9  BtM,  n9j  fik  0.  U  Eng.  L.  ft  Eii.  238* 

§  52.  Slilp'8  husbao^^The  duties  of  a  sbif's  hus- 
band ar^  toi  860  to  the.  proper  outfit  o£  the  vesael,  to  re- 
piaixs^  and  tackle,  and  foniitare,  and  to  have  a  proper, 
master  and  crew,  necessary  to  seaworthiness.  ^  He  naa  no 
aathority  to  make  an  assignment  o£  the  whole  freight  to 
secure  money  adyaiiced  to  ^ia^^  nor  to  insure.^  nor  puiv 
chase  a  ca^o»^  without  special  authority ;  ^  but  if  he  makes 
insurance,  ihe  parties  benefited  may  ratify  his  acts.^  He 
cannot  bind  the  owners  by  accepting  a  bill  of  exchange 
ia  theis .  name,?  nor  can  he  bind,  them  for  the  expenses,  of 
a  legal  prosecujbion.^  The  authority  of  a  ship'a  nusband' 
is  rerol^d  by  the  death  of  the.  owner,  whose  estate  is  not 
thereafter  chargeable*^  If  a  ship's  husband  be  part  owner, 
each  of  the  owners  is  liable  for  his  share  of  advances  for 
the  ouli6t;>^  if  lie  be  not  part  owner,  aU  the  owners  are. 
liable  to  him  in.9QlidOi^  andhe  has  a  liea>  on  the  vessel  for 
expenses  insured  in  its  .outfit.  ^  Ship's  husbands  are  per- 
Bonaliy  liable- on  their  note  given  iathe  firm  name  where, 
there  wa3.n0thjlng.0n  the.  face  o(  the  not^  to  indicate  that 
they  wex».Qo-Qwner8.A^ 

1  Tumor  e..  Bmrows*  8  Wend.  144;  QouULv.  Stanton,  16  Coniu  12*> 
81ms  «.  Brltti^,  4  Bam.  &  Adpl.  875;  Owpton  v»  Qgle«  13  Sast*  638^  Beji-^ 
Bon  o.  Heathorn,  1  Yooujto  &  0.  Ch,  326. 

2  Ouion  V.  Tpsk»  1  De  Gex,  F. «  J.  373. 

3  Tamer  v.  Burrows,  5  Wend*  641:  S.  G.  8  Wend.  144;  Patterson  «. 
Chalmers;?  B.  Mon.  596;  Foster  v.  u.  S^  Ins.  Co.  11  Pick.  86;  BoMuson 
r^Gbadow.  2  Binflr.  N.  C.  166,.  Fnnfih  v.  BadOiQaae,  6  Burr.  2787<;  BoU 
p^Humpbnes,  2  Stark,  346. 

4  Hewitt  V.  Buck,  17  Mft,  147. 

'6  Hewitt  e.  Buck.  17  Ke.  147:  Toxngr  9.  Bnrxoi^Vt  6  Wend.  841: 8 
Wend.  144;  Patterson  p.  Chalmers,  7  B.  Mon.  696.  ^^ 

6  Hagedom  v.  dliveisoni  2  Ifonie  A  S.  486:  Booth  «•  llMmpeon,  IS 
£a8t,27lk: 

7  Taber  v.  Gannon,  8  Met.  496. 

8  Campbell  v.  Stein,  6  Dow,  116. 

9  Stedman  V.  Feidler,  20  N.  T.  437. 

10  Hehne  v.  Smith,  7  Blng.  709;  Brown  v.  Tspsoett,  6  Mees.  A  W. 
119.  '      ' 

U  Brom^.  Tapacotti 6 Me«s,. ^W.  Iia« 

12  Gould  V.  Stanton,  16  Conn.  12 ;  Macy  «.  De  Wolf  (3  WbAd.  A  M.  193i 
Holderaess  v.  Shackels,  8  Bam.  ft  C.612.  But  8eeTheIitfch,2  0ilt. 
433;  Ex  narte  Yomur.  2  Yes.  ft  B.  242;  Slnltli  v.  De  BUtA,  C&Wp.4Sfi 
Hendell  v.  Bonney ,  5  Allen,  2i)6. 

13  SnelUng V.Howard, 7 Boh. K.Y.4M. 


CHA7TEB  IT. 


8  S3.  Title  bT  parol  truiafer.— Under  the  American 
Bajjlatry  Acts  the  title  of  a  veeeel  may  paas  by  porol.i 
WCere  a  vessel  ia  tranaferred  irlthont  a  bill  of  a^e,  then 
must  be  proof  of  a  valuable  consideration  to  anatain  tjia 
title,*  ana  of  delivery  at  the  time.*  A  sale  without  coo- 
■ideiBtton  and  possession  taken  is  a  sham  sale  and  eon- 
T«n  no  title.*  Delivery  of  a  moiety  when  posseaslou  is 
IieM  by  the  paitomieiof  the  other  moiety  is  a-"-  '--"- 
able,*--"— "— ' •- — ■ ' '-- 


In  the  transfer  oiE  a  vessalbv  parol  thenational 

»  not  Ipso  /aeto  lost  bnt    he  acts  of  Conzress 

the  b     of  sa  e  necessary  to  register  anew  >  and  the 
It  any  tune  the  eafte    f  r  r^jlatry 
BytheFngish        &  no   rausfer 
tinlesB  he  a  be  a  b  U       sale  » 


nay  bo ' 

Od    he 


Mj£ch  U      T 
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▼liial9.Bi]irffl,iePldE.I0L  Andse6O]ilv.Siiigtofiis.Co.4HiM0ii,»l. 
2  BichardM>iiv.Kiml»U,28He.46S. 
a  BIe]iardsoQ9.K]mball,28Me.483. 

4  De  Hernia  p.  The  Aeme,  7  Int.  Jter.  Bee.  118;  Tbe  Fldelitev, 
I>e&<ly,645. 

5  Wl2i8orv.McLe]laa,2Stoi7,^. 

6  Addis  V.  Baker,  1  Anst  S2S;  dUlespjr «.  Goati*  Amb.  602. 

7  Gibson  «.  Sterens,  a  McLean,  l»3;  Atkinson  9.  Malingi  2  Term 
Bep.  462.  ^ 

8  U.  S.9.WlUlng,40ranoh,48;  H^te]i9.SmifIi,6]Cft8S.42. 

•  n.B.v.Wllling,4  0raoeli,49;  Hatdiv.  SmItli,5]C»8s.42. 

10  Obi  V.  TheBagle  Ins.Co.4  lCaa<m,S9S;  Ex  parte  Halkett,  19 Tea. 
Jr.  474:  8  Yes.  A  D.  135;  Sntton  «.  Buck,  2  Taant.  303;  Atkinson  v.  llal> 
lng,2  Term  Rep.  463|  GUieon  v.  Stevens,  8  How.  »7f);  Leland  v.  TlM 
Sfeaora,2Wooa.ASI.47;  Weston  v.  Fenniman,  1  Mason,  806, 

§  54.  Bale  by  builder^— If  the  pnrcliaser  desienato 
the  material  of  which  the  ressel  is  to  be  built,  the  builder 
is  not  liable  for  any  loss  or  damage  which  may  result  from 
the  imperfection  of,  or  natural  defects  in,  tliat  material:  ( 
but  if  a  ship  is  ordered  for  a  particular  purpose,  there  is 
an  implied  warranty  of  fitness  for  that  purpose.^  A  con* 
tract  providing  that  a  vessel  be  built,  finished,  and  Teady 
for  the  rigger,  and  be  launched  and  delivered  on  a  col* 
tain  day,  places  the  builder  under  the  obligation  to  haw 
the  vessel  ready  for  the  rigger  long  enough  before  the 
launching  to  enable  him  to  complete  nis  work.^ 

1  Onnnlnsfluun  v.  Hall,  4  Allen,  208;  1  Spragae,  404. 

2  Gbambers  v.  Crawford,  Addis.  190;  Shepherd  v.  Pybns,  8  MiHIt  # 
6.808. 

8  Bennen  V.  Kimball,  5  Allen,  858. 

g55.  Sale  of  ahip  at  ■ea.—A  ship  at  sea  may  be 
1  or  mortgaged.  I .  It  may  be  transferred  by  delivety  of 
a  bill  of  sale.^  The  transfer  is  valid  without  deliveiy  if 
possession  is  taken  within  a  reasonable  time  after  oonung 
within  reach  of  the  purchaser.*  Third  persons  oannw 
raise  the  question  whether  the  sale  was  in  fraud  of  credit- 
ors.^ The  principles  which  apply  to  the  sale  of  a  ship  at 
sea,  apply  also  to  the  sale  of  a  cargo.<  The  sale  of  a  ship 
at  sea  forfeits  her  national  character  unless  the  new  owner 
pursues  all  the  requisites  of  the  law  to  obtain  a  new  regis- 
try.<  The  sale  of  a  vessel  and  cargo  abroad  at  the  time, 
by  a  bona  Jlde  bill  of  sale,  is  valid  against  vendor's  credit- 
ors, if  the  vendee  takes  possession  thereof  on  her  arrival 
or  without  delay.?  Title  to  a  vessel  at  sea  passes  by  as- 
signment.8 

1   Crapo  V.  Belly,  16  Wan.  640,  eittng  Tndcer  «.  Bnfflngton,  IS  MiOM. 
Cn;  Fatnamv.Dulcli,8Ma88.8i7;  BikDam  v.  Tucker,  IPuk.  889;  <3aro> 
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nor  V.  mrland,  2  Pick.  899;  Joy  v.  Sean,  9  Pick.  4;  Tinner  v,  CooUdge, 
S  lliet.  SM;  Winsor  v.  UeLellan.  2  Story,  492;  Brlmley  «.  Spring,  7  Me. 
841;  Wheeler  v.  Sumner,  4  Mason,  183;  Morgan  v,  Blddle,  1  Teates,  8. 

2  OilMon  r.  Sterens.  8  How.  890:  Ciapo  v.  Kelly.  16  Wall.  610:  Leland 
r.  The  Medora.  2  Wood.  Sk  M.  Il7;  Gardner  «.  Howland,  2  Pick.  599; 
Conard  «.  Atlantic  Ins.  Co.  1  Peters,  3  j(>;  Obi  v.  Eaglo  Ins.  Co.  4  Mason, 
833;  Brown  r.  Hsathcoto,  1  Atk.  160:  Oreayes  v.  Hepke,  2  Bam.  A  Aid. 
181 :  Ex  parte  Halkett,  11  Ves.  .Tr.  474;  S.  C.  3  Ves.  ft  B.  la);  Atkinson  v. 
Bbiling,  2  Term  Rep.  462;  Wilkes  v.  Ferris,  5  Johns.  1H5:  Pleasants  v. 
Pendleton,  6  Band.  473;  Ingrabam  v.  Wheeler,  6  Conn.  277. 

8  Tomer  v.  Coolldge,2  Met.  850;  Wheeler  v,  Sumner,  4  Mteon,  188;  2 
Wood,  ft  M.  117. 

4  The  Lion,  1  Spragne,  40. 

5  Conard  v.  Atlantlo Ins.  Ca  I  Peters, 889;  IVWolf  «.  Harrl8t4  Mason, 
OS;  Gardner  «.  Howland,  2  Pick.  899;  Gallop  v.  Newman,  7  Pick.  282; 
Pnttv.  Parkman,  24  Pick.  42. 

8  BaTldson  r.  Goiham,  6  Gal.  843;  The  Martha  Washington,  15  Law 
Bep.  N.  S.  22;  U.  S. «.  Willing,  4  Cranch,  48. 

7  Portland  Bank  v.  Stacy,  4  Mass.  661 ;  S.  0. 8  Am.  Dec.  298 ;  Portland 
Bank  v.  Stnbbs,  6  Mass.  423 ;  S.  C.  4  Am.  Dec.  151. 

8  Crapo  v.  Kelly,  16  Wall.  629;  Thnret  v.  Jenkins,  7  Mart  818. 

§  56.  Appiirtenaiioe8.-*Th6  word  "  appurtenances  '* 
mnst  not  oe  construed  with  reference  to  tlie  abstract, 
naked  iden  of  a  ship— the  relation  borne  to  the  actual  serv- 
ice of  the  vessel  must  be  considered.  ^  Whatever  is  on 
board  the  vessel  for  the  object  of  the  voyage  or  adventure, 
belonging  to  the  owners,  Is  a  part  of  the  vessel  and  her 
appurtenances.^  A  ruddet  and  cordage,  purchased  by  the 
suip,  are  n  part  thereof.*  Materials  fitted  to  and  forming 
a  pairt  of  the  vessel  are  appurtenances.^  Sails  and  rig« 
ging,  though  detached  according  to  the  custom  of  the  port, 
are  appurtenances: '  so,  Ashing  stores,  of  vessels  engaged 
in  the  whaie  fisheries, <>  and  provisions,?  but  the  cargo  of  a 
whaling  vessel  does  not  pass  as  appurtenance.^  So,  a 
new  ftsn-pan  procured  for  the  boiler  passes  as  appurtenant.* 
Ballast  is  not  included  as  appurtenant  to  the  vessel,  i<>  nor 
boats.ii  A  chronometer,  belonging  to  the  owner,  and  on 
board  at  the  time  of  sale,  may  be  a  necessary  appnrte- 
bance.u 

1  TheDandee,lHagg.Adm.l09;  Gato9.LBnrie,5Bani.ftO.  U6. 

I  Galev.  Lanrie,5Bam.ftO.  164. 

'I  Woods  r.  Bnssell,  5  Bam.  ft  Aid.  942;  Goes  v.  Qninton,  8  Man.  ft 

-4  Wood  V, Ben, 6 EUls ft  B.  895j  8SEDg  L.  ft  E.  148;  Baker  r.  Gray, 
ItOom. B. 462;  84£ng.  L.  ft E. 887. 

I  The  Alexander,  1  Dods.  278. 

I  TheI>andee,lHagg.Adm.l09:HoAtQiv.P!ckerBgia,8O<nxg.228t 

I  8fonghv.Whltmore,4TermBep.a08. 

I  tangtonv.  Horton,8BeaT.9. 

I  2rewheRy«.ThdPMhloa,Newbb87. 
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10  Ksmter's  Case,  1  Leon.  46;  isno  v.  Neale,  2  Stark.  IW;  BaitbarA 
t.  Xapscott,  3  Duer,  863. 

11  Starr  v.  Goodwin,  2  Boot,  71.  But  see  Brlggs  «.  Strange,  17  Mass. 
405:  Hall  v.  Ocean  Ins.  Ck>.  21  Pick.  473;  Sbannon  «.  Owen,  1  Man.  is 
E. 


.12  Richardson  V.Clark,  15  Me.  421. 

§  57.  Bill  of  sale  cf  vesseL— >A  bill  of  sale  of  a  Tossel 
is  a  good  and  valid  conreyaQce,^  and  is  conclusive  as  be- 
tween the  paTties,^  and  as  against  a  prior  pledgee  in  tbe 
absence  of  delivery  of  possession.*  To  constitute  a  good 
title  in  law,  the  transfer  must  have  been  made  in  good 
faith  and  for  value.  It  is  only  prima  facie  evidence  of 
title,*  and  may  be  proved  by  parol  to  have  been  intended 
as  a  mortgage.^  An  absolute  bill  of  sale,  unless  accom- 
panied by  possession,  is  void  as  to  creditors  and  bona  fide 
purchasers. <^  Although  a  bill  of  sale  expresses  a  certain 
consideration,  the  vendor  may  prove  an  oral  agreement 
to  receive  an  additional  sum;  ^  but  third  parties  cannot 
avail  themselves  of  a  collateral  agreement  def  easable  on 
certain  conditions  to  defeat  title  ot  vendee. *  A  bill  of  sale 
of  one-half  a  vessel  as  collateral  security,  allowing  vendors 
to  retain  possession  until  default  in  payment,  is  an  imme- 
diate conditional  sale.^ 

.  1  The  Henry,  Blatchf.  A  H.  477:  Obi  «.  Eagle  Ins.  Co.  4  Mason,  390; 
The  Sisters,  5  C.  Bob.  138;  The  Tllton,  A  Mason,  4u5;  Lord  v.  Fergu- 
son, 9  N.  H.  380;  Interests  to  be  named  in,  Rev.  Stats,  sec.  41U6. 

2  OhI  V.  Eagle  Ins.  Co.  4  Mason,  894;  Bobinson  «.  McDonnell,  2  Bam. 
&  Aid.  134. 

3  Bonsey  «.  Amee,  8  Pick.  236. 

4  Hozey  v.  Buchanan,  16  Peters,  216. 

6  Morgan  V.  ShJnn,  1ft  WaU.  105;  The  Innisfailen,  Law  Bep.  1  Ad.  A 
E.  72. 

6  Hamilton  v.  Bussell,  1  Cranch,  803 ;  IVWolf  v,  Harris,  4  Mason,  615^ 
The  Bomp,  Olcott,  196;  Wasliington  v.  Wilson,  2  Crauch  C.  C.  153;  The 
Perseverance,  Blatclif.  &  H.  385;  Gardner  v.  Howland,  2  Piclc.  530;  The 
Oi^  of  Norwich,  1  Ben.  103. 

7  Clark  V.  Deshon,  12  Cnsh.  589. 

8  The  Ocean,  1  Sprague,  535. 

9  Whisor  V,  McLellan,  2  Story,  492;  S.  0. 6  Law  Bep.  440. 

§  Sa  Reeitala  in  bill  of  sale.— The  act  of  Congress 

which  requires  the  registry  to  be  inserted  in  the  bul  of 
SAle  applies  only  to  tne  character  and  privileges  of  the 
vessel  as  an  American  ship.  ^  A  bill  of  sale  is  valid  though 
It  do  not  recite  the  certificate  prescribed  by  the  registry 
act.^  8o  if  blanks  are  left  to  be  afterward  filled  up  by 
consent  of  the  parties. ^  The  omission  to  recite  the  certiii- 
cate  of  registry  merely  forfeits  the  national  character  of 
the  vessel.*  An  inaccurate  recital  does  not  avoid  the  sale. 
l)ttt  merely  deprives  the  vessel  of  her  national  character.^ 
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In  England,  the  omission  InTalidates  the  sale.^    No  fonn 
for  a  transfer  is  prescribed  by  law.  7 

1  The  Amelie,  6  WalL  18:  Sharp  v.  United  Ins.  Co.  14  Johns.  SOS; 
D'Wolf  V.  Harris,  4  Mason,  515;  Insurance  Go.  v.  Polleys,  13  Peters,  157; 
Weston  r.  Penniman,  1  Mason»306;  Ohlv.  Eagle  Ins.  Co.  4  Mason,  172.* 
And  see  Bev.  Stats,  sec.  4170. 

2  V.  8.  V.  Willing,  4  Cranch,  43 ;  D^Wolf  v.  Harris,  4  Mason,  515:  Scad- 
Aer  V.  Calais  Co.  1  Cliff.  330;  Mitchell  v.  Taylor,  32  Me.  434. 

8  WooUey  v.  Constant,  4  Johns.  54. 

4  D'Wolf  V.  Harris,  4  Mason,  515. 

5  Philips  V.  Ledley,  1  Wash.  C.  C.  226. 

6  Westerdell  v.  Dale,  7  Term  Bep.  308. 

7  Hunter  v.  Parker,  7  Mees.  A  W.  322;  Fox  v.  The  Lodemla,  Crabbe, 
271. 

§  59.  Transfer  of  licexuied  vessels.  ~  A  licensed 
vessel  transferred  to  a  foreigner  is  forfeited,  although  the 
license  has  expired;  ^  nor  can  a  licensed  vessel  be  sold  in 
a  foreign  port  unless  her  license  be  previously  surrend- 
ered.2  The  place  of  sale  cannot  extend  to  a  foreign  port, 
but  may  be  at  sea,  on  the  coast  of  the  United  States,  or 
on  the  fishing  banks.^  The  transfer  of  a  vessel  is  govp 
emed  by  the  law  of  the  place  of  registration.^  A  regis- 
tered vessel  which  continues  to  use  its  register  after  a 
sale  is  liable  to  forfeiture,  and  a  sale  by  way  of  trust, 
confidence,  or  otherwise  is  sufficient.^  The  forfeiture 
takes  place  at  the  moment  of  sale  to  an  alien. o 

1  The  Two  Friends,  1  Oall.  118;  Philips  v.  Ledl«;y,  1  Wash.  G.  C.  228; 
The  Active  v.  U.  S.  7  Cranch,  100;  U.  S.  v.  Tho  Hawke,  Bee,  34;  The 
Julia.  1  Gall.  233:  U.  S.  v.  The  Mars,  1  GaU.  237;  The  Eliza,  2  GaU.  4;  U. 
B.  V.  The  Paryntna  Davis,  1  Cliff.  532;  The  Nymph,  1  Sum.  516.  And  see 
Bev.  Stats,  sees.  4377, 4378. 

2  U.  S.  V.  The  Hawke,  Bee,  81 :  Kelly  v.  The  Prosperity,  Ibid.  S8; 
British  Consul  v.  The  Favourite,  Bee,  39. 

5  U.  S.  V.  The  Hawke,  Bee,  31. 

4  Cropo  V.  Kelly,  16  Wall.  629;  Perry  Mannf.  Co.  v.  Brown,  2  Wood. 
A  M.  467;  Lamb  r .  Durant,  12  Mass.  54 ;  Joy  v.  Sears, »  Pick.  64 ;  D'Wolf 

&  Harris,  4  Mason,  53o:  Thuret  v.  Jenkins.  7  Mart.  318;  Gardner  v» 
owland,  2  Pick.  599;  The  City  of  Norwich,  1  Ben.  103. 

6  The  Margaret,  9  Wheat.  421. 

6   The  Florenzo,  Blatchf .  A  H.  52. 

§  60.  Title,  how  evidenced.— The  evidence  of  title 
to  a  sea-goin^  vessel  is  to  be  looked  for  In  the  ship's  pa- 
pers and  registry.!  The  transfer  should  be  evidenced*  oy 
Dill  of  sale  or  other  written  document,^  but  it  is  not  abso- 
lutely esseotiol  so  far  as  the  title  is  concerned.^  Inde- 
pendently of  the  Registrv  Act,  ownership  may  be  at  least 
prima  facie  cstablLshed  by  evidence  of  possession  under 
claim  of  title,  or  other  matter  in  paU,  as  in  case  of  any 
other  chattel.^ 

1  Fontaine  V.  Beers,  19  Ala.  722. 
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2  Weston  v.  Pennlman,  1  Hftson,  S06;  Seamans  «.  liOrlng.  Ibid.  IS; 
Carrol  v.  Boston  Mar.  Ins.  Go.  8  Mass.  515:  Fontaine  v.  Beers,  19  Ala.  722; 
The  Sisters,  5  G.  Bob.  155;  Boblnson  v.  McDonnell,  2  Barn.  &  Aid.  134. 
But  see  Philips  r.  Ledley,  1  Wash.  G.  G.  223;  Ohl  v.  Eagle  Ins.  Go.  4  Ma> 
son,  172.  explaining  aiul  dlstingiiishingr  Lamb  v.  Durant,  12  Mass.  54; 
Taggard  v.  Loriu?,  16  Mass.  336;  Oliver  v.  Green,  3  Mass.  133 :  Bartlett  v. 
Wmer,  13  Mass.  267. 

9  Wendovcr  v.  Hogreboom,  Anth.  121 ;  Fontaine  v.  Beers,  19  Ala.  722. 

4  U.  S.  V.  Amedy,  11  Wheat.  3?2:  Hozey  v.  Bnchanan,  16  Peters,  2Vi; 
Bas.  V.  Steele,  3  Wash.  G.  C.  831;  u.  S.  v.  Peterson,  1  Wood.  &  M.  814; 
Leonard  v.  Huntiogtou,  15  Johns.  2i)8;  Scuddert?.  Galals  &q.  Go.  1  Clifl. 
380;  Ohl  V.  Kagle  Ins.  Go.  4  Mason,  813;  Wendover  v.  Hogeboom,  7 
Johns.303;  Robertson  v.  French,  4  East,  130;  Thoinast*.  Foyle,5Esr).88; 
Pirie  V.  Anderson,  4  Taunt.  652;  Nostra  Signora  de  los  Dolores,  1  i>od. 
290;  Taggard  v.  Lorlng,  16  Mass.  336. 

§  61.  Validity  of  sale.— If  a  vessel  is  sold  **  with  all 
faults,"  it  is  immaterial  liow  many  belonged  to  it  within 
the  knowledge  of  the  seller,  unless  he  used  some  artilice 
to  disguise  them,  and  to  prevent  their  being  discovered 
by  the  purchaser. i  *' With  all  faults'*  means  with  such 
faults  as  may  be  consistent  with  its  being  the  thing  de- 
scribed.2  The  rule  of  caceat  emptor  applies  unless  the 
seller  warrants  the  vessel  against  its  hidden  defects,  which 
are  those  which  could  not  be  discovered  by  simple  inspeo- 
tioQ.8  Material  representations  made  to  effect  the  sale 
have  the  effect  of  a  warranty.-*  Where  a  ship  was  de- 
scribed in  the  bill  of  sale  as  **  copper-fastened,  and  was 
not  what  is  known  in  the  trade  as  "copper-fastened,"  this 
was  considered  a  breach  of  the  warranty  ;5  but  a  repre- 
sentation that  a  vessel  is  pf  greater  dimensions  than  she 
really  was,  is  not  in  the  nature  of  a  warranty.  0 

1  Ba?Iehole  v.  Walters,  3  GamP>  l*^'  disapproving  Mellish  v.  Mot* 
teux,  Peake,  115.  And  see  Scliuelderv.  Heatu,  3  Camp.  506;  Taylor  v. 
Bullen,  5  Ex.  779;  1  En.?.  L.  &  E.  472. 

2  Smith  V.  Richards,  13  Peters,  41 ;  Shepherd  v.  Kaln,  5  Bam.  &  Aid. 
400. 

3  Bulkley  v.  Honold,  19  How.  300  j  The  Avon,  1  Brown  Ad.  175. 

4  Schneider  v.  Heath,  3  Gamp.  50S }  Shepherd  v.  Kaln,  5  Bam.  &  Aid. 
240.   But  see  Dyer  v.  Lewis,  7  Mass.  'iH. 

5  Shepherd  v.  Kaln,  5  Bam.  &  Aid,  240. 

6  Dyer  v.  Lewis,  7  Mass.  284. 

§  62.  Right3  and  liabilities  of  purchaser.— A  pnr* 

chaser  of  a  share  of  a  part  owner  does  not  by  the  purcnase 
acquire  the  authority  to  command  her.^  A  sale  on  condi- 
tions does  not  vest  the  title  till  the  conditions  are  complied 
with,2  so  title  does  not  usually  vest  on  a  first  payment.^ 
The  purchaser  of  a  vessel  which  proves  unseaworthy  may« 
under  the  laws  of  Louisiana,  have  an  action  for  a  reduo* 
tion  of  the  price.*  Where  the  bill  of  sale  is  unconditional, 
the  purchaser  is  liable  for  supplies.^    A  first  part  owner 
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has  no  action,  after  a  sale,  for  any  portion  of  the  subse- 
quent earnings  of  the  vessel. ^  where  one  advanceis 
money  to  enable  another  to  buy  a  vessel,  and  takes  a 
power  of  attorney  to  sell  her,  and  a  deposit  of  the  bill  of 
sale,  he  takes  onl;  a  naked  power  to  sell.? 

1  Ward  V.  BackmAQ,  94  Barb.  410. 

8  Hawthorne  v.  Bowman,  3  Sneed,  824;  The  Oriole,  1  Spragae,  9L 

8   Tho  Sam  Slick,  1  Spragne,  289. 

4   Bnllcley  V.  Honold,  19  How.  390. 

6   Lord  V.  Ferguson,  9  N.  H.  380. 

6  Taylor  v.Bicbards,  3  Gray*  326. 

7  The  Perseverance,  Blatchf.  A  H.  38S. 

§  63.  Hegistxation  of  sale.—Oongress  has  paramount 
authority  to  regulate  the  sale  and  hypothecation  of  ves- 
sels, i  The  transfer,  otherwise  than  as  prescribed  by  law, 
is  not  entitled  to  reg^tration ;  >  but  the  statute  applies  only 
to  vessels  which  have  been  registered,  enrolled,  or  licensed 
under  laws  of  the  United  States.*  The  sale  rendering  tho 
former  registry  void,  the  Act  requires  that  every  bill  of 
sale  must  be  recorded  in  the  offico  from  which  her  last  reg- 
istry issued.*  A  contract  of  sale  cannot  be  recognized  in 
a  court  of  equity  unless  registered  in  conformity  to  law,* 
but  the  bill  of  sale  need  not  be  enrolled  in  the  custom- 
bouse.  <^  On  transfer  of  vessel,  the  certificate  of  registry 
and  enrollment  passes  to  the  purchaser.  ?  The  registration 
is  not  necessary  to  make  a  valid  title  as  against  persons 
having  actual  notice,*  the  recording  or  non-recording 
affects  only  the  priority  of  liens,'*'  nor  does  it  affect  the  per- 
sonal responsibility  of  the  owner.  ^^  Canal  boats  are  not 
within  the  purview  of  the  act;ii  nor  cliarter  parties;** 
nor  liens  of  material-men  for  supplies;^*  nor  buttomrv 
bonds.**  Evidence  that  a  vessel  was  sold  in  Havana  b 
not  8u£3cient  to  raise  the  presumption  of  a  change  in  her 
nationality.^^  An  unknown  transfer  does  not  affect  pre- 
existing rights.** 

1  The  Lottawanna,  21  Wall.  878 :  Aldrich  v.  .£tna  Ins.  Co.  8  Wall.  491 ; 
6.  C.  26  N.  Y.  92:  White's  Baiik  «.  Smith,  7  WaU.  656:  Shaw  v.  McCand* 
less,  36  Miss.  2%;  The  Martha  Washhigton,  15  Law  Bep.  N.  S.  22;  Hor> 
ton  V.  Davis.  2^  N.  Y.  436;  Gibbons  v.  Ogden,  9  Wheat.  3;  Slnnot  r. 
Davenport,  22  How.  242;  Fontaiuo  v.  Beers,  1.)  Ala.  722;  Weston  v.  Pcn- 
nlman,  1  Ma:>on,  318;  Camden  v.  Anderson,  5  Term  Rep.  703;  Chadwlck 
#.  Baker,  64  Me.  0.   And  see  Bev.  Stats,  sees.  4192-41ii5. 

2  Weston  v.  Tenniman,  1  Mason,  317. 

3  Teade  v.  Somerby ,  5  Allen,  230 ;  iSlcks  «.  Williams,  17  Barb.  523. 

4  Blanchard  v.  The  Martha  Washington,  1  Cliff.  4G3;  Mills  v.  Jacot,  8 
Bosw.  161:  White's  Bank  v.  Smith,  7  Wheat.  654,  disapproving  Potter  «. 
ttlBh,  10  Gray,  416.   And  see  Chadwick  v.  Baker,  M  Mo.  9. 

6  Hi^taee  v.  Hatris,  12  Eng.  L.  ft  £.  291;  McCalmont  v,  Baokin,  19 
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6  Hozey 9. Buchanan,  1ft  Peten, 215:  Weston «. Peimlnuwi.l  MOuon* 
106;  BIn<T  v.  Franlilln,  2  Hall,  1;  Wenaover  v,  Hogebooin,  7  Jolma.  106. 

7  Bam V  v.  Taylor,  31  Me.  329. 

8  Hobbs  V.  Tho  Interchange,  1 W.  Ya.  67;  MlUd  r.  Jacot,  8  Bosw.  161: 
Cape  Fears  S.  Co.  v.  Conner,  3  Rich.  335;  Calais  S.  Co.  v.  Van  Felt,  2 
Black,  372. 

9  Mott  V.  Buckman,  3  Blatchf.  71;  8. 0. 16  Law  Bep.  V.  S.  897. 

10  Mott «.  Buckman,  3  Blatchf.  71. 

11  Hicks  V.  Wmiams,  17  Barb.  523. 

12  Hill  V.  The  Golden  Gate,  1  Newb.  308. 

13  Tho  Miimie,  G  Am.  Law  Beg.  328. 

14  The  Draco,  2  Sum.  157 ;  Fontaine  v.  Beers,  19  Ala.  722. 

15  U.  S.  V.  Gordon,  5  Blatchf.  18. 

16  Bronde  V.  Haven,  Ollp.  598. 

§  64.  Mortgage  of  vesseL— A  mortgage  of  a  Teasel 
is  not  a  maritime  transaction.^  It  may  be  given  for  a 
pre-existinp;  debt.^  A  person  who  loans  money  to  an- 
other to  purchase  a  vessel  is  not  a  part  owner  ;•  if  he 
takes  title  in  liis  own  name  he  is  a  mortgagee.*^  The  le- 
gal title  and  right  to  possession  is  in  the  mortgagee.^  He 
may  take  out  a  register  in  liis  own  name,o  and  although 
not  in  possession  ho  may  maintain  trover  against  the  as- 
signee of  tho  mortgagor;  f  but  he  has  no  lien  on  her  eam- 
ings.s  If  a  mortgagee  satisfies  tlie  claim  of  a  charterer 
for  loss  or  delay  of  voyage,  he  is  entitled  to  come  in  upon 
the  remnants  in  court  for  repayment."  A  lien  for  supplies 
in  a  foreign  x>ort  in  tlie  form  01  a  mortgage  is  not  lost  by 
taking  other  security. ^o  A  mortgage  does  not  invalidate 
an  arrangement  made  pursuant  to  previous  authority 
from  the  mortgagor,  and  before  the  mortgage  could  be 
known.  11  A  mortgage  executed  by  a  liclitioua  owner, 
the  mortgagee  having  notice  of  the  facts,  is  void.i*  Ac- 
tual possession  in  the  mortgagee  is  not  indispensable.^ 
Any  sufficient  reason  for  not  changing  possession  is  suffi- 
cient, as  want  of  possession  is  not  per  %e  fraudulent.  ^^ 
The  rights  of  tlie  mortgagee  cannot  be  defeated  by  a  sub- 
sequent attachment,  w  but  it  is  postponed  to  a  bottomry 
interest.  15  The  enrollment  is  not  an  clement  of  the  lien.^« 
An  enrollment  or  registry  without  the  knowledge  of  tho 
mortgagee  will  not  aifect  his  title.^?  He-enrollment  in 
the  name  of  tho  transferee,  and  a  policy  taken  out  in  his 
name,  will  not  make  it  more  than  the  mere  security  for  a 
loan.i^ 

1  Cogart  V.  The  John  Jay,  17  How.  402:  Deely  v.  The  Ernest  and 
Alice.  2  Hughes,  77 ;  llurry  v.  Tho  John  and  Alice,  1  Wash.  C.  C. ! 

2  Greely  v.  Smith,  3  Wood.  &  M^  296. 
8   Tho  Blolmi,  1  Ben.  228. 
4   Tho  Panama,  Oloott,  343. 
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■  5  HoIm«6  «.  Spitmto,  si  He.  73;  The  J»  B.  Limt,  11  N.  7.  Lefr.  (Kit. 
137;  Fo:itur  v.  PerUzi8»43  He.  1C8;  Weston  v.  rcnninian,  I  Sfason,  ;{ldi 
Addis  r.  Bal:er,  1  Anstr.  222:  Spcldtr.  Lecbmere,  13  Ym.  Jr.  6R8;  Ex 
parte  Hougbton,  17  Yes.  Jr.  202;  Camden  v.  Andersoa;  6  Teim  liep.7Q0» 

6  Sinff  r.  Franklin,  2  Hall,  1. 

7  Tenney  «.  State  Bank,  20  WI3. 1A3. 
•  Tbo  X*auama,  OlcQtt,  343. 

9  The  Hilarity,  Blatcbf.  ft  H.  60. 

10  Brotm  v.  North,  16  Eng.  L.  £  E.  438. 

11  BeHerrera  V.  ThoAeme,7Int.BeT.Bee.  140. 
13  The  Comp,  Olcott,  196. 

13  Almy  r.  Wilbur.  2  Wood,  ft  IC  387;  Badlam  «.  Tneker,  1  P!db 
~^  .  McLcUan, 2  Story, 4U7;  Adxlls «.  Baker,  1  Anstr. 22r 


I;  Winsor  v.  Mdicllan,  2  Story,  4U7 ;  Adxlls  «.  Baker,  1  Anstr.  223. 

14  Leiand  v.  The  Medora,  3  Wood,  ft  M.  117;  Lemprlere  v.rasley* 
3  TennBep.  435;  B^olf  t.  narrls,  4  Mason,  534. 

U  White's  Bank  V.Smith,  7  Wa]L64S. 

16  Hm  9.  Tbe  Golden  Gate,  Newb.  806;  The  Mary  Bell,  1  Sawy.  138. 

17  Holmes  v,  Sprowle,  81  Mo.  73. 

18  Morgan  v.  Shinn,  15  WalL  lOS. 

§  65.  B^gistration  of  mortgage.— Tho  mortgage  of 
a  vessel  should  be  recorded  in  the  office  of  the  collector 
of  ciistoxP't  of  the  home  port  of  the  vesseli  and  not  at  tho 
port  of  l»at  registry  and  enrollment;  1  the  act  of  Conmsa 
respecti^jg  the  recording  of  mortgages  superseded  the  State 
law*  <i5  to  place  o£  filing.^  The  notice  imparted  by  regis- 
try, under  State  laws,  does  not  affect  third  parties,  unlesa 
the  owner  continues  to  reside  in  tho  State  where  tho  ves- 
sel is'  registered.^  To  be  valid,  without  actual  notice,  a 
mortgage  must  be  recorded.^  A  purchaser  with  notice  of 
an  unrecorded  mortgage  takes  subject  to  the  mortgage.4 
In  such  case,  it  is  valid  till  the  assignee  of  the  owner  re- 
cords tho  assignment  end  gives  public  notice.^  The  record- 
ing of  a  mortgage  gives  it  priority  over  a  subsequent  pur- 
chaser or  mortgagee;  7  but  it  does  not  take  priority  over  a 
subsequent  lien  of  material-men ;  ^  but  it  takes  precedence 
over  the  liens  of  material-men  claiming  under  State  laws.^ 
A  lien  for  advances  for  necessaries  furnished  iu  a  foreign 
port  takes  priority  over  a  mortgage  to  creditors  at  the 
iiome  port ;  ^>>  so  a  mortgage  lieu  is  postponed  to  the  lien  for 
seaman's  wages. u 

1  White's  Bank  «.  Smith.  7  Wall.  646:  Aldiich  v.  Tbe  ^tni  Inff.  Co. 
8  Wall.  4..1;  Blancbord  v.  The  Martha  Wasbiiigton,  1  Clill.  4ba:  Foster 
9.  Cbamberliiu. 41  Ala.  153:  Hill  v.  The  Golden  Gate.  Kewb.  308;  St. 
liOOls  V.  Ferry  Co.  11  Wall.  4;il ;  McAllisters.  Tbe  B\m  KIrkiiiaM,  1  Roiid, 
S78;  Hays  V.  P.  M.  8.  S.  Co.  17  How.  698;  Mott  «.  Ituckman,  3  lilatcbf. 
71;  Thompson  t>.  Van  Vechten,  5  AbKPr.  458:  Cbadwlck  v.  Baker.  54 
KO.  9.  Bat  see  Potter  v,  Irish,  10  Qray^  410.  Ana  seeBev.  Stats,  see.  4193^ 
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2  EobiusoiL  9.  Kioo.  3  Mich.  235;  Sbaw  v.  UeOandliaB,  36  Wm>  M. 

3  TbonxM  9.  Tho  Koscios^o,  U  N.  V.  Log.  Obs.  38. 

4  Foster  r.  Cbambcrlaln,  41  Ala.  193;  The  Homp,  Oleott,  198. 
'6  Capo  Fear  8t.  Boat  Co.  v.  Conner,  3  Blch.  335w 

6  Leliud  V.  Tbe  Mcdora,  2  Wood,  ft  M.  92. 

7  Wlilte's  Bank  «.  Bmith,  7  Wall.  ftM;  Th*)  Grace  Gr«^nwood.  2  BIsS. 
133:  Alclricli «.  The  MtoA  liis.  Go.  tt  WaU.  4.*! ;  S.  C.  20  N.  Y.  !/i;  Fnucis 
r.  The  Harrison,  1  Sawy.  353. 

8  Becdor  v.  Tlio  Ocor^o's  Creek,  3  Am.  Law  Beg.  232.  But  see  TlM 
Scio,  Law  Bop.  1  Adm.  &  Ec.  853. 

9  The  Grace  Greenwood.  2  Biw.  131;  The  Selt,  3  Bin.  360 ;  The  WtaA 
City,  1  Low.  375;  In  re  Scott,  1  Abb.  tJ.  8. 343;  3  Bank.  Beg.  IS2.  dUtln- 
golahlng  Provost  v.  Wilcox,  17  Ohio,  399;  The  Two  JOIena,  3  Law  Bep. 
Ad/AB.  345. 

io  Tho  rmlly  Sender,  17  Wall.  066;  Tho  Acme,  7  Blatchf.  366. 

U   The  Island  City,  1  Low.  379,  note;  Domteil  v.  The  Starlight,  M 
Mass.  227. 

§  66.  Rights  and  liabilitlea  of  mortgagee.— A 

mortgn^eo  is  not  enlitleil  to  tho  earnings  of  tlio  vessel 
before  possession  delivered.^  If  he  fails  to  take  i)osse9^ 
sion  within  a  reasonable  time  after  the  opportunity  pro» 
sents,  his  title  is  liable  to  be  defeated  by  any  third  party 
Who  acquires  a  right  to  the  ship  in  ignorance  of  the  mort- 
gage title,  and  in  fjood  faith  .3  The  mortgagee  is  not  entitled 
to  claim  tho  surplus  on  a  sale  of  the  vessel  under  decree 
in  admiralty,  in  preference  to  a  privileged  creditor  with 
a  maritimo  licn.^  If  a  mortgagee  does  any  acts  by  wliich 
lie  holds  Iiimself  out  as  owner,  he  becomes  responsible 
and  liable  as  owner,**  as  where  his  namo  appears  on  the 
registry  as  owner,^  or  where  he  pays  bills  and  sufters 
judgment  to  go  against  him  on  default,  it  is  sulHcient  to 
render  him  lialilo  to  the  co-owners  for  contribution.<> 
A  mortgagee  only  nominally  an  owner,  and  not  pubUcly 
known  as  an  owner,  is  not  liable  in  personam  for  snppliee 
furnished  on  the  credit  of  the  vessel.  ? 

1  Philips  V.  Lcdiey,  1  Wash.  C.  C.  236;  Deely  v.  The  Ernest  A  Alice, 
2  Hnghes.  77 :  Gardner  v.  Gazenovc,  1  Hurl  &  N.  423;  Cheimery  v.  Black- 
bume,  1 H.  Black.  117 ;  Brancker  v.  Molyneux,  3  Scott  N.  B.  334. 

2  Tlie  Bomp,  Olcott,  196:  The  D.  M.  French,  I  Low,44:  Forthnid 
Bankv.  8tubbs,6Mas3.4^;  Tuckcrv.B;iffln2tou,15Mass.47<;  Badlam 
V.  Tucker,  1  Pick.  3d'):  Hay  v.  Palrbalrn,  2  B^.  &  Aid.  1!)3;  Matr  v. 
Glennie,  4  I^Liulo  A  S.  240:  Atkinson  v.  ualini;,  2  Tenn.  Bep.  462;  Ex 
parte  Matthews,  2  Vcs.  Sr.  272. 

3  Thomas  r.  Tho  Kosciusko,  11  N.  T.  Leg.  Obs.  SS»  dlsapproflng 
The  Heiidrik  Iludson,  7  Law  Bep.  N.  S.  Q3. 

4  Hodgson  v.  Butts,  3  Cranoh,  140;  Mlln  v.  Splnola.  4  Hni,  177:  M^ 
Lellan  r.  Osborue,  51  Me.  a5;  Tucker  v.  Bui&ngton,  15  Mass.  477;  NeUv. 
Ck>chran,  i  Brown  Adui.  103. 

6  Tucker  v.  Bufflngton,  15  Mass.  477 ;  NeB  v.  Cochraa*  1  Brown  Adm* 
162. 

0  McLeUaa  V.  Osborne,  SI  Mo.  85. 

7  Dagan9.Pents,2HugheB,68. 
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g  67.  IilabilitTBBBoveniedbypoeaeasIem.— TVliCTa 

h*  is  in  posseiwioii,  una  the  vo jage  ia  for  bis  benefit,  be  la 
liable  fur  tbe  waRea  of  tbe  master.i  unless  a  Hpecial  nsreo- 
ment  nua  made  witli  the  real  OTmor;^  The  mere  poaaes- 
slon  of  docuntenta  does  ^ot  give  such  a  posscsaion  aa  to 
render  bim  liable.*  A  mnrtgagee  In  poBSesslon  Is  not 
liable  for  necessaries,  unless  tiie  master  In  OTdering  tlicni 
«oted  as  hfa  agent.*  When  In  posaeaslon  and  holding 
as  abaoloie  owner,  bo  la  liable  for  disbursenienta  for  re- 
pairs and  sappliefl,'  unless  they  were  nudo  on  personal 
credit,  or  by  special  contract,*  or  wlicro  credit  was  given 
to  the  mortgagor  or  other  person  Laving  the  equltablo 
title.'  A  mortgagee  of  a  Teasel  out  of  pasHeaaitin  is  not 
oonaldcred  na  tlio  owner,  ao  as  to  bo  liable  for  repairs  done, 
or  supplies  furnished.'  nor  for  the  coutmi'ts  or  negUgcnco 
of  tbe  mortgagor,  who  la  master.!'  nor  for  the  wages  o( 
the  mnater  or  crow,"  oven  if  a  bill  of  eale  absolute  ia 
taken. '^  If  a  mortgagee  takes  merely  tbe  secnrity  of  tlui 
ship,  not  Intending  to  Incur  liability  na  owner,  a  mcra 
entry  into  nosseaaion  does  not  render  bim  liable  for  the 
contracts  ol  the  master  made  before  sncli  cntt;.'^ 

1  Tbe  Bmmen,  I  Bromi  Aim.  IGl :  Chamnlln  v.  Itiitli>r,  IS  Jolma.  lS9i 
FUIier  B.  WUUns,  S  8erg. «  B.  I]3i  Daia  i.  UcQhle,  t  BIng.  11. 

t   Cbunplluii.ItDtler.ia  Johns,  lira. 

t  nBhDii:.mmiig,sBeTs.£B.iu. 

4   The  TroulKHhiiir,  Lair  Hep.  1  Atlni.  £  Ec  302. 

I  Tucker  e  Ea^gUm,  IS  Hau  4  T,  Ullii  c  BplnDls  S  HUl  ''II  t 
BUI  m.  Stirr  r  Kuoi  i  Conn  'i.SSlt  CorUrou,  l  I  on  i  Adm. 
m  HoctTW  I-  B  tw  SCnmch  1«  FiiUlpat  Ledlej  iWash  -8  Jacl 
MarVeniau  1 U.  Iliu.2. 114. 

t  lanai  FranUln  SHaU  1    nirkbecko  Tucker  BHiiU  I'l 


S  b»rit  «  tl.lU(  Annett  c  Ctttaiia  iCaag. 

AUen  Bt  Blanebud*  Feartns  lAUen  118. 
' '   AK311   ^ent   WlUii  U  IbM. 
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§  63.  SSaiitlme  Uena,— Tha  maritime  lieu  Is  adopted 
from  tliEi  L'ivil  law,  and  imports  a  tacit  bypothecation  at 
tha  Bubiect  of  it.'  It  la  oyiM  in  re  without  jrassession  or 
Any  Tis'^t  of  gioasession,'  accompaDics  piopeity  iuto  tbs 
Imnda  of  n  bona  fide  liolder,o  aud  cau  bo  executed  or  lU- 
veateil  only  by  a'proceedlns  in  rem.*  It  la  a  riglit,^  a  real 
and  Tested  interest  in  tha  tliinKi  an  Incumbrance  by  op- 
eration of  laiv;  •  it  presupposes  a  credit  given,  a  delay  In 
ita  p^ment,  en  Intentional  postponement  of  tho  right 
to  niforce  it  in  Tain,  nt  the  same  time  that  it  creates  a 
l:en.'  They  are  tlrictl  Jtirla,  and  not  to  be  extended  by 
imnlicatioii  or  constructiOQ.'  Thouch  adopted  from  tha 
elvU  law,  yet  the  civil  law  Is  not  tliB  foundation  of  the 
Jita.'  Under  the  civil  law,  the  lien  for  repairs  and  sup- 
plies attached  to  all  Tessels;'"  nndcr  tho  common  law, 
an  express  and  formal  instrument  of  hypothecation  WW 
neoessary.'' 

I   VJjicl-'WBtBrt.Mms.nHow.tiOj  TtBYomislteclnuilcSCirt. 


I   TbsNeWor     gmn        Etas     Th  H  D  Bacon  N  wb  Adtn-ST 
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4   Van    >Ta  lla       H  w  (It    Tbs  Y  aitg  Uedun)    t  Cint. 

«t    Tb    Kl  raa,  iirH_ 

t    Til  Y  nng  UeobBul         urt.         Til   TMnmph     Ixii  Sep  H  8. 

7    TheNeelor.  ISimi.M!  Tbe  WasblBitoa  IttIdk.S  Den-iRI, 

B   The  JoSFjib  Gnut.  I  Bin.  IW:  TaiKlcwat-r  r.  Mills,  n  Hon.  W; 

Ttiotnu  r.  Oiboin,  19  How.  Ki  FraU  v.  KeeO,  13  How.  an;  Tod  r.  The 

Siiltaiiii,laHow.3ii:. 
•   7lKE*lonuns.ll>17aIL212i  TbeUorlon.I  SCory.es. 
Ill   TliB  IiOttHmmK,  to  WalL  Iia :  21  1Vnll.  «n  ;  The  Kalomins.  It 

fTalLllI:  ThsMBritm.l  Slory.DSL  ThoTClUkimJ^Eininclliie.BI.-iti'hr. 

*  H.  Tlj  Tha  HnnlBOn.  2  Abb.  IT.  S.  U;  Ex  [Htrte  Klrklnnd.  11  Am. 

Iw  Reg.  N.  S.  WDi  The  ZodlnF.  I  Ila^.  Adm.  KO;  Fumer  g.  SavUs, 

rnmS^lUi  Bl^«.CDr,Ca«ii.£M. 
'I   BamiCTv.  ADena,  It^nuM.  ell;  ThemnUms,!  Bioira  Aitm. 


Biat,ttti  Hoani. aemehCs, 2 81 

9  69.  Wbea  thej  exist.— A  funeral  maritime  lieu 
can  only  exist  on  movabla  tilings  engastd  in  navif^tloo, 
or  things  the  subject  of  commerce  on  tlie  hlKli  aeaa,  or  on 
navigable  waters.'  Under  it  the  vessel  is  pniDatily  liable 
Irrespective  of  ownership.^  The  liability  of  the  ehip  and 
responsibility  of  the  owners  are  convertible  terms.'  Every 
maritime  lien  imports  a  personal  liability.*  and  attaches 
whenever  the  owners  are  liable'  It  attaches  on  the  or- 
der of  the  owners  mxide  expressly  on  the  credit  of  tlia 
vessel.*  The|;eneral  maritime  law  elves  a  lien  as  auxil- 
iary to  the  personal  seuutity  of  the  owner,"  Parties 
fomisbini;  necessaiv  supplies  or  repairs  to  a  vessel  have 
a  triple  security;  the  master,  the  owners,  and  the  v— 
Bel.s    All  maritlmo  iier-  — — ■"  " '■-  - 


fled  ont  of  tbem  ;^  baring  once  attached,  it  follows  pio- 
ceeds  into  the  hands  of  assignees, ^^  and  lien-holders  ard 
entitled  to  the  benelit  of  increase  in  valne  on  sale  of  th4 
property.ii 

1  The  Bock  Island  Bridge.  6  WalL  213 1  Weber  v»  Lee  Ckmnty,  6 
Wall.  215;  Harmer  v.  BcU*  2i  Eds.  L.  &  B.  63. 

2  The  Avon,  1  Brown  Adm.  179;  The  Batavla,  2  Dods.  JKX). 

8  The  Winiams,  1  Brown  Adm.  224:  Freeman  v.  Buckla^uun,  IS 
How.  189;  The  Bold  Bucclougli,  2  £ng.  L.  &  E.  &»>. 

4  Phillips  V.  Tapper,  2  Pa.  Bt.  323;  Andrews  v.  Wall.  3  How.  666| 
The  Richard  Bnsteed,  1  Bprague,  442. 

5  The  Naun^eagJS.  C.  Co.  v.  The  Edwtn,  1  Cliff.  330:  The  Wlinams, 
1  Brown  Adm.  224;  The  Paraffon,  1  Ware,  8i2:  TUe  Phebe,  1  Ware,  «S8S 
Hewitt «.  Back,  17  Me.  147;  The  Dmid.  1  W.  Rob.  Si/l;  The  Bold  Bike- 
deugh,  2  £ng.  L.  A  £.  636. 

6  The  Kalorama,  10  WalL  217;  The  Guy,  9  Wan.  TSS*  aArmlag  S.  C. 
1  Ben.  112. 

7  The  Eclipse,  8  Bias.  103;  The  Nestor,  1  Sum.  73;  The  GbiuMB«) 
Story,  45S. 

8  Shrewsborjr  v.  The  Two  Friends,  Bee,  438;  Cotterel  v.  Book^  1 
Doug.  97. 

9  The  Shren,  7  WaU.  152. 

10  Cutler  V.  Bae,  7  How.  720:  The  Oeorge  Presoott,  1  Ben.  6;  Dike  b. 
The  St.  Joseph,  6  McLean,4^;3:  Pitman  v.  Hooi>er,  3  Sum.  60, 2d6:  Vital 
V.  The  Galliot  Amclie,  201111. 44S;  Brown  v.  Lull,  2  Sum.  443;  Idle  w 
lU>yal  Exchange  Assu.  Ca  8  Taunt.  756. 

11  The  Aline,  1 W.  Bob.  111. 

§  70.  Authority  of  master.-^The  master,  in  a  f or- 
•eign  port,  may  bind  theowners  for  repairs  and  supplies,  Of 
pledge  the  credit  of  the  vessel  for  advances,  ^  though  he 
M  charterer  and  owner  pro  hoc  vice,^  Only  those  acts  of 
the  master  performed  within  the  scope  of  liis  authority, 
•create  a  lien  on  the  vessel,^  and  all  contracts  within  the 
scope  of  his  authority,  and  those  only,  create  lienS,**  in 
any  other  than  the  home  port  of  the  vessel.^  A  vessel  is 
not  subject  to  the  lien  for  performance  of  a  cuntr.ict,' 
where  no  contract  has  been  made.^  Generally,  he  cAniiot 
hypothecate  to  the  consignee,^  nor  pledge  the  vessel  for 
advances  to  buy  cargo.  ^ 
See  Bottomry,  Masteb. 

1  The  Aurora,  1  Wheat.  96:  The  Hilarity.  Blatchf.  A  H.  M:  Th^ 
Oustavia,  Blatchf.  A  H.  189;  Thomas  v.  Osbom,  19  Huw.  22  ;  Milwuir« 
«.  HaUett,  2  Calnes,  77;  Bfarquand  v.  Webb,  10  Johns.  R};  James  «• 
Blxby,  11  Mass.  34;  Hosklns  v.  Slayton,  Hardw.  876:  BI(li  v.  Coe,  2 
Cowp.  636;  Speerman  v.  Degravojj  Vem.  643:  Stewart  v.  Hall,  2  Txm, 
29:  £x  parte  Bland,  2  Bose,91;  Webster  «.  Seekamp,4  Baru:.  &  AkL 
352;  Arthur  v.  The  Gassius,  2  Story,  81. 

2  Flaherty  v.  Doane^l  Low,  150;  Thomas  v.  Osbom,  ID  How^s 
Thorp  V.  Hammond,  12  Wall.  416:  Andrews  «.  Wall,  3  How.  SG^:  Tho 
General  Smith,  4  Wheat.  438;  ^e  St  Jago  de  Ouba,  9  >Vlieat.  40^;        l 
Samaay  v.  AUegre,  12  Wheat.  611.  < 

Z  The  Waldo,  2  Ware  (Dav.)  161 ;  The  Phebe«  1  Ware«fiaB<  I 
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4  nie  Tmtum,  l  "Wmee,  K2|  If««rett  v.  B«<ft,  17  Me.  147|  TbQ 
fbebe,  1  Wareag;  Tbe  'Willlaiiis,  1  Brown  Adm.  208;  The  Camanche, 
I  WflOL  474:  The  Eawin,  1 8pfagae,477;  8. 0.  M  How.  356;  Thompsoa 
V.  Snow,  4  Me.  264;  Thomas  v.  Oshom,  19  How.  40;  Taggard  v.  Loring. 
16  Mass.  336. 

i  Tb»  Bt,  Jtm  d«  CtalHW  •  "Wbmt.  400;  Leland  e.  Tlie  Medora,  2 
Wood.  &  M.  92. 

0  TheXeQlci2k,9Wiai.fil7. 

7  Uebertff.  The  Emi>en>r,  Bee,  139;  HnRTtr.  The  John  A  Alice,  1 
Wash.  0.  C.  298:  Horry  v.  Hurry,  0  Wash.  G.  0. 148:  Perkins  v.  Currier, 
8  Wood.  A  M.  82:  Semes  v.  S\ignte^4  Gar.  Sk  P.  276;  Bohinson  «.  Gom. 
Ins.  Go.  3  Sum.  227 ;  Joy  v.  Allen,  2  Wood.  &  M.  303. 

8  The  Mary,  1  Paine,  671;  The  Panama,  Olcott,  M8. 

§  71.  Ideas  grounded  on  neceasity.— All  liens  are 
grounded  on  necessity,^  and  proof  of  necessity  is  essen- 
tial.^ A  real  or  apparent  necessity  must  exist  at  the  time, 
not  onlv  for  tlie  supplies,  but  for  the  giving  of  credit  to  the 
vessel.*  Necessity  la  to  be  governed  oy  the  circumstances 
pf  each  case ;  *  absence  from  the  home  port,  In  the  absence 
of  other  circumstances,  makes  a  case  of  apparent  neces- 
sity:^ so,  where  the  master  appeared  not  to  have  funds, 
ana  the  owners  appeared  not  to  have  personal  credit;  ^  so, 
where  the  master  nad  no  funds,  and  the  charterers  resided 
in  a  foreign  jurisdiction.''  Eeasonable  diligence  is  required 
of  merchants  to  ascertain  if  repairs  and  supplies  are  nec- 
essary. >  The  creditor  must  show  not  only  necessity,  or  an 
apparent  necessity,  for  the  supplies  or  advances,  but  also 
a  necessity  for  credit  to  the  vessel.<^  A  bill  made  out  in 
*  the  vessel  s  name  is  evidence  of  credit  given  to  tlie  ves- 
sel.w  proof  of  the  bankruptcy  of  the  owner  at  the  time 
the  supplies  were  furnished  is  sofflcient  proof  of  necessity 
for  credit  to  the  vessel,  i* 

1  O'Hara  «.  Tbe  Mary,  Bee,  102;  Putnam  v.  The  Polly,  Bee.  159; 
Forbes  v.  Tbe  Hannah,  Bee,  850;  The  Eledona,  2  Ben.  315;  The  Wash- 
ington Irring,  2  Ben.  318;  Bibb  h.  Tbe  wasbliigtou  Irvlni?,  8  Int.  Rev. 
Ree. 8;  ThePortitiide, 3  Sam. 238;  Lelaud  v.  The  Medoi-a, 2  Wood.  A 
M.  08;  Cossart  v,  Lawdley,  3  Mod.  244;  Tbe  Hersey,  3  Hagg.  Adm. 
Thomas  V.  Osbom,  Id  How.  22;Joy  v.  Allen,  2  Wood.  &  M.  32d;  Sloan  v, 
Vbe  A.  £.  L  Bee,  256;  The  H.B.  Foster,  3  Ware,  168. 

2  The  Lnlu,  1  Abb.  TJ.  3. 94;  Pratt  v,  Beed,  19  ^ow.  35r);  Tbe  St.  Jo- 
Mph,  1  Brown, 206, questlootog The LadyFrankllu,  1  Ch. h. N. 273:  The 
Mia,  Chaoe  Dec.  iw ;  Tiie  oilpeshot,  9  WaU.  129. 
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461;  The  Sea  Lark,  Ibid.  57:2. 


4  BUflS  V,  Ropes.  9  Allen,  341;  Bond  v.  McKlzmon,  Ibid.  344;  The 
|toYenl9|E,  &  BlatchX.  53d. 

5  The  Washington  Irvlnff,  2  Ben.  819:  Ibid.  824;  The  Neverslnk,  5 
filatehf.  mi  The  Lulu,  10  WaU.  201;  The  Medora,  1  Sprague,  138;  Mc- 
Allister V.  Hie  Sam  KlrKman,  1  Bond,  378. 
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6  TbeSanh8t»r,18pngae.40:  TheA.S.I>iml»,lZiOW.3M{T 
Grapeshot,  9  WaU.  129;  TheXnlu,  10  WalL  192:  The  Kalorama,  10  waU. 


Tbe 
urapesaoc,  v  wait.  liRi ;  xue  ijiua*  iv  waii.  vai  xae  juaionunii,  iv  WbXL 
204;  The  Patapsco,  13  WaU.  129;  The  Emily  Sonder,  17  WaU.  669;  The 
Vliislii,  8  Peters,  638. 

7  TheNeTer8hik,6Blatchf.539. 

8  The  Lola,  10  WaU.  201 ;  The  Fortitade,  3  Sum.  228;  The  Pangon,  1 
Ware,  322. 

9  The  James  Gay,  1  Ben.  112;  8.  C.  5  Blatchf.  497;  The  EledOML  3 
Ben.  37:  Pratt  r.  Beed,  19  How.  361 ;  Thomas  v.  Osbom,  19  How.  22:  The 
NevcTsmk,  5  Blatchf.  640;  The  A.  B.  Dunlap,  1  Low.  356;  The  X^ady 
Franklin,  1  Ch.  L.  N.  273;  The  Sophie,  1  W.  Boh.  368;  The  MaitlaadTx 
Blss.  204. 

10  The  Mary  BeU,  1  Sawy.  189. 

11  The  James  Guy,  1  Ben.  112. 

§  72.  Presumptioiis  of  neoeasity.-^That  the  sap- 
plies  were  ordered  by  the  master  is  a  presumption  that 
they  were  properly  famished  on  the  credit  of  the  vessel.^ 
The  necessity  for  credit  is  presumed  from  proof  of  the 
necessity  for  repairs  and  supplies,  when  furnished  in  good 
faith,  or  for  advances  to  pay  for  the  same.^  It  is  sufficient 
to  prove  that  the  necessaries  were  ordered,  and  were  in 
their  nature  generally  necessary  .^  Whatever  is  fit  and 
proper,  and  whatever  a  prudent  owner  would  have  order- 
ed u  present,  is  within  the  meaning  of  the  word  *'  neces- 
saries*' <— this  is  the  first  test  of  necessity.*  When  circiun* 
stances  are  such  as  to  raise  a  presumption  that  there  was 
no  necessity  for  hypothecation,  it  becomes  incumbent  on 
the  libelant  to  show  a  necessity  for  credit.  <>  Where  neces- 
sity appears,  the  presumption  is,  if  furnished  in  good  f aith« 
that  tne  ship  is  responsible,  unless  it  is  affirmatively  shown 
that  the  master  had  funds  or  other  resources,  and  that  the 
furnishers  knew,  or  ought  to  have  known  the  fact,^  or  that 
the  funds  could  have  been  raised  on  the  personal  credit  of 
the  owner .8  The  presumption  is  not  repelled  by  proof  of 
possession  of  funds  with  the  master .^  In  case  of  extreme 
necessity,  the  presence  of  the  owner  will  not  affect  the  va- 
lidity of  the  lien,  lo 

1  The  Kalonuna,  10  WalL  204;  The  Lnlu,  10  Wall.  192;  The  St.  Jo- 
seph, 1  Brown  Adm.  202. 

2  The  Lulu,  10  WaU.  203:  The  EaloramaiJbld.  216;  msnrance  Co.  v. 
Baring,  20  Wall.  164;  The  Lottawanna,  21  WaU.  668:  The  6rapefthot,9 
Wall7l4l :  The  Washington  Irving^  Ben.  819:  The  Prospect,  3  Slatchf. 
626;  The  JBledona,  10  Blatchf.  514:  The  Sarah  Starr,  1  Spragae,  456;  The 
Virgin.  8  Peters,  538.  But  see  Thomas  v.  Oshom,  19  How.  22{  Pratt  v. 
Beed,  Ibid.  359. 

3  Sroder  r.  The  GoUier,  2  Plttsh.  Bep.  304. 

4  The  Grapeshot,  9  Wall.  129:  The  Fortitude,  3  Sum.  246^We1)ster 
r.  Seekamp,  4  Bam.  &  Aid.  352;  The  Medora,  1  Spragne,  138;  The  Alex* 
ander,  1 W.  Bob.  288, 346;  The  Gustavia,  Blatch  &  H.  191. 

5  The  James  Guy,  1  Ben.  114 ;  The  Alexander,  1 W.  Boh.  288. 

6  The  Guy,  1  Ben.  115;  Pratt  v.  Beed,  19  How.  360. 


r    The  LottBWSDns.  11  Wall,  imj  The  Ganw,  ID  Wall.  H 


1»  Wall.  1-3l?^b  Psapsfo,  is  WaJL  KI:  Tho  GranPshot,  §  WaD.  117; 
TheUtiy,>i'walL75J;l'ralD«.Beea.t:)How.Mii  *lie  A.  B.  Dml.-iD,  1 
iMw.lii;  TtiB James Oay,lBcu.ll2i  Tlio NorerslulE. 9 BUtciiC. NIK  ' 

B  InsimnM  Co.  c.  Rirlii~.30  Wall.  lU;  Tbo  Grapeshot,  0  Wall.  130; 
Tliomas  v.  Osborn,  li  How.  a. 

9  The  Otapeshot.!!  Wall.  1211  Tll(^  Lolu,  10  Wall.  201  i  The  Kaloraina, 
10  Wall.  tl4)  Ibe  Emily  Souder,  II  WoU.  on);  TliB  Sarati  Hairls,  7  Ben. 


§  73.  Attach  only  on  foreisn  vessels  .—Under  tlie 
senflral  ma.r1clnie  law  thn  implied  lien  ntt!tclius  only  on 
foreisn  vasBeU."  The  actual  residence  o£  tbe  owner  fur- 
nisliea  the  test  of  the  cliaiacter  of  a  vessel  as  foreign  or 
domestic,^  and  vessels  appearing  in  tlie  cliaractpr  of  for- 
eign Teasels  in  what  ia  really  tlieir  Iiomo  port  will  be  lia- 
tile  as  foreign  vessels.^  A  vessel  hailing  from  a  foreign 
port,  cairying  a  foreign  flag,  and  bound  tu  a  foreign  liort, 
cannot  be  deemed  a  domestic  vessel  merely  because  her 
owner  resides  in  the  Dnited  States.'  All  ports,  other  than 
those  of  tlie  State  where  the  vessel  belongs,  and  is  regis- 
tered and  enrolled,  are  foreign  ports;"  but  the  lien  do- 
pends  on  the  resideace  of  the  owner,  and  not  on  the  place 
of  enrollment.'  So  far  as  liens  are  concerned,  tho  port 
where  tlie  equitable  owner  lives  is  tho  domestic  port  of 
the  vessel.7  Tlie  general  maritime  lien  does  not  attach  to 
vessels  engaged  in  internal  commerce,"  but  only  to  ves- 
Belsina  foreign  port;"  ondfortliia  purpose  the  States  ore 
deemed  foreign  to  each  other. '°         , 


I  McAllister  e.  The  S,-miKlrliniiii,lBoQ(L  368. 

1    TheSi.  JasoilaCiiba,DWlieal;.«0. 

(    Tbe  Walkyriea,  3  fieo.  394. 

S  Tbe  L'lln.  I  Abb.  V.  8.  lol ;  Tbe  James  Gnj.  0  Blatchf.  4M:  TliB 
WUUamRnaEmroeUHo.BlabJlit.*  H.73;  Tho  John  Martin, 2  Abb.  U. 
B.  ir-!;  Burke  c.  Tbs  H.  1*.  RIcb,  I  Clill.  309!  Tlie  Steplun  Allan, 
Blatcni.  A  H.  178;  Leluulc.  Tlie  UedDrji,  i  Wood.  It  M.  90. 

TUB  SupwlDT,  Nawb-Tsi;  Jordao  vTYamig,  n  He.  TK;  HeAill^  t. 


§  74  UENS.  M 

The  Sam  KtrlrlMwn,  1  Bond,  S78;  Thomas  v.  The  Kosciusko,  11  N.  T. 
Ijeg.  Obs.  38;  Tree  v.  The  Indiana,  Crabbe,  479;  The  Albany,4  DUL  444. 

7  The  Mary  Bell,  1  Sawr.  135:  The  Island  City,  1  Low.  375.  And  see 
The  Alice  Tamtor,  5  Ben.  891 ;  McDennott «.  The  S.  G.  Owens,  1  Wall. 
Jr.  370. 

8  BAymond  «.  The  Ellen  Stewart,  5  McLean,  269. 

9  The  Eac^e,  Bee,  TBtShrewsbury  r.  The  Two  Friends,  Ibid.  433: 
Fritchard  vTxhe  Lady  Horatia,  Bee,  167;  The  Allda,  Abb.  Adm.  169; 
The  Stephen  Allen,  BlatcM.  &  H.  178;  The  Maitland,  2  Biss.  206:  The 
Jerusalem,!  GaU.84'J;  DeLovio  v.  Bolt.  2  Gall.4S4;  The  Mary  Bell,! 
fiawy.  137;  The  Nestor,  1  Sum.  73;  The  Draco,  2  Sum.  177;  Zane  v.  The 
President,  4  Wash.  C.  G.  455;  The  Aurora,  1  Wheat.  96;  N.  J.  S.  N.  Ca 
V.  Merch.  Bk.  6  How.  391 :  Crardner  v.  The  New  Jersey,  !  Pet.  Adm. 
223;  Hassle  v.  Christie,  13  Yes.  Jr.  594;  Ex  parte  Halket,  19  Yes.  Jr. 
474;  Farmer  v.  DaTies,  1  Term.  Bep.  108. 

10  The  Belfast,  7  Wall.  624;  The  Lulu,  1  Abb.  U.  S.  193;  Selden  v. 
Hendriclraon,  1  Brock.  403;  The  Kalorama,  10  Wall.  212;  The  St.  Law- 
rence. S  Ware,  211;  The  Hull  of  a  New  Brig,  3  Law  Rep.  69;  The  Mary 
Bell,  1  Sawy.  138.  But  see  Levering  v.  Bank  of  Columbia,  I  Cranch  0. 
0. 152;  Steams  v.  Doe,  12  Gray,  482:  Bliss  v.  Ropes,  9  Allen,  344. 

§  74.  "When  do  not  attach.— The  maritime  lien  doed 
not  attach  on  a  contract  made  on  land,  and  to  do  work 
within  the  body  of  the  county  :i  nor  if  the  agent  or  con- 
sif^ee  makes  the  advances  or  repairs.  ^  If  the  master  has 
or  can  command  other  funds,  he  caunot  hypothecate  for 
advances  for  necessaries;  ^  he  must  first  exhaust  his  own 
means  and  credit.^  When  the  master  had  money  and 
paid  the  contractors,  creditors  of  the  contractors  have  no 
lien.^  The  lien  does  not  attach  on  a  special  contract  made 
with  the  master  individually  ^  or  the  owner.^  The  master 
is  not  authorized  to  hypothecate,  if  the  owner  has  a  repre- 
sentative who  will  advance  the  necessary  funds,  or  if  the 
same  can  be  procured  by  other  means;  ^  but  if  the  creditor 
acts  in  good  faith,  without  knowledge  or  suspicion  of  ih6 
existence  of  funds  or  i)ersonal  credit,  or  could  not  on  rea- 
sonable inquiry  acquire  knowledge  thereof,  the  owner  is 
bound,  notwithstanding  they  existed,  or  might  have  been 
known  to  exist.^  Due  diligence  is  imposed  on  the  creditor 
to  know  the  contrary;  ^^  but  bad  faith  is  not  established 
by  the  fact  that  the  master  had  funds  which  he  ought  to 
have  applied.^^  If  the  agent  .or  consignee  made  tne  re* 
pairs  or  advances,  to  whom  the  owner  was  known,  and 
with  whom  the  owner  had  good  credit,  the  lien  does  not 
attach.^    No  lien  attaches  for  port  charges.^ 

!  Phillips  V.  The  Thomas  Scattergoo9,  Gllp.  7,  dlstingnlshlng  Wo^ 
V.  The  Oder,  2  Pet.  Adm.  261. 

9  Leland  v.  The  Medora,  2  Wood.  A  M.  97 ;  Harper  v.  Thfi  Kew  Brig, 
Oilp.  636. 

3  The  William  and  Emmellne.  Blatchf.  ft  H.  66:  Boreal  «.  Hm 
Golden  Rose,  Bee,  131;  Forbes  v.  The  Hanna,  HpplL  176;  The  Hero,  t 
Pods.  139;  Joy  v.  Allen, 8  Wood,  ft  M.  328;  Gordon  v.  Man.  7.  ft  li. 

iDs.co.apuk.a4B. 
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4  Drlnkwater  v.  The  Spartan,  1  Ware,  163;  The  Hero,  2  Dods.  139. 

ft  The  Eledona,  10  Blatchf .  514,  distinguishing  The  Grapeshot,  9  Wall. 
UO;  The  Lulu,  10  WaU.  201. 

6  The  Amstel,  Blatchf.  A  H.  217 :  Ex  parte  Lewis, 2  Oall.  4S3:  Ttntton 
«.  Bragg.  7  Taunt.  14;  The  Asa  B.  Swift,  Newb.  654;  Zane  v.  The  Pfet»- 
tdent,  i  Wash.  C.  C.  456. 

7  Putnam  v.  The  Polly,  Bee,  189;  O'Hara  r.  The  Mary,  Ibid.  100;  00ft- 
1 9.  Lawdley,  3  Mod.  244. 


8  Pritchardtr.  The  LadyHoratia,  Bee,  169;  Boreal  r.  The  Ooldm 
BoBOflbid.  131;  Shrewsbury  v.  The  Two  Friends,  Ihid.  433. 

9  The  Aurora,  1  Wheat.  96;  The  Virgin,  8  Peters,  533;  The  Tortl- 
tade,3Sum.2.57;  The  Nelson,  1  Hagg.  Adm.  160;  The  Jane,  1  DodM. 
461;  The  Bhadamanthe,  Ibid.  201;  La  Ysabel,  Ibid.  273;  The  IIer«),2 
I>o<ls.  130;  The  Kalorama,  10  Wall.  204;  The  Custer,  Ibid.  215;  The 
I,ottawanna,  21  WaU.  689. 

10  Insurance  Ck>.  v.  Baring,  30  WalL  164;  The  Lulu,  10  Wall.  201;  The 
Patapsco,  13  Wall.  829. 

11  The  Lulu,  10  WaU.  201 }  The  Sarah  Starr,  1  Sprague,  453. 

13  Lcland  v.  The  Medota, 2  Wood.  &  M.  97 ;  Beade  v.  Conunercial  Ini. 
Co.  3  Johns.  352. 

13    Tho  Rodney,  Blatchf.  &  H.  231,  questioning  Ripley  v.  OelstcQ,  9 
Johns.  201. 

§  75.  Lien  of  material-inen.~Material-inen  have  a 
three-fold  security,  the  master,  the  owners,  and  the  ves- 
sel.i  The  general  maritime  law  gives  a  lien  for  necessary 
repairs  ana  supplies  furnished  to  a  foreign  vessel,"^  unless 
it  appears  that  the  lien  was  waived,8  or  unless  it  can  be 
inferred  that  the  master  has  money,  or  the  owner  credit,* 
and  notwithstanding  any  agreement  between  the  owners 
and  the  master.*  It  attaches  without  any  express  agree- 
ment therefor  &— all  that  is  necessary  to  create  the  lien  is 
that  the  sui^plies  be  actually  furnished,  ^  though  a  part 
of  the  supplies  was  dispensed  to  the  passengers.  8  They 
are  presumed  to  be  furnished  on  the  credit  oi  the  veSvSfl,^ 
and  material-men  have  a  lien  for  the  whole  amount  dud 
them.io  It  attaches  on  the  order  of  the  master,  even 
against  a  former  owner  who  claims  she  was  sold  in  f  raud  ;^i 
material-men  not  being  affected  by  the  fraudulent  char- 
acter of  transfers  by  which  a  vessel  is  placed  in  the  posi- 
tion of  a  foreign  vessel. **  The  contract  to  furnish  mate* 
rials  and  supplies  to  a  vessel  launched  and  afloat,  is  f% 
maritime  contract,^*  and  no  unforeseen  or  unexpected 
emergency  need  be  shown  to  warrant  the  lien.i*  If  the 
master  has  no  f  unds,  or  no  credit,  or  the  owners  werd 
without  such  means  as  the  master  could  command,  the 
lien  attaches.^*  Consignees  in  a  foreign  port,  without 
funds,  may  have  a  lien  for  supplies  furnished  by  them,  w 
8hip-chandlery  includes  everything  necessary  to  the  fur- 
nishing and  equipping  a  vessel,  so  as  to  make  her  seawor- 
thy; ^Ht  includes,  not  only  stores,  stoves,  hardware  axvd 


OTOC&ery,  but  muake'tB  and  other  ai 

1    ThBCliuaan,?  Slory,<EH;  rarmercD 


;  PblUlps  v.Thc  Sottel^ood,  SDn,!: 
eSiepfieuAIleu,  Blatchr.A  ll.lH;%he 
L:  UuJyc.  Rii)«leB.2ausbeB.Hi  Dor- 
S^.  a-K„  ,7.,..„.„  .  '-n.  £.T.  18T!  TUB 

JUB.IMj  TheHPSlor,  l8lim.J3(  S,C.aBt01T,4»:  Tlie  Bl.ljuv- 

.  i  Wars,  ill;  The  Orappatioi,  )  WUL  129,  (UstbuniblUai  Ths 

Eleduna.  8  Ban.  si;  8.  C.  10  lilaKU.  611,  »^"™™a 

I    TeePatapscoill  Wall.  3M. 

»  North  c.  TUB  Eagle.  Bee,  n. 

•  Tlie  Bea  I-uk,  I  Spragae,  &11, 

1   7^  Cabvga,  t  Blatcbr.  7K. 

8   mePlTIDODtbR<ick,UBlatebf,Nf. 

1  TtieWllsblDstonIrylnE,IBen.)»:Sm1tI)B.TtlsEBsCeniBBllro«d, 
1  Cart.  !Mj  TSaifBri  BoJ,  1  Sawv.  lasj  The  WaJtyrleu,  II  liMcM. 
Ml:  The  Lulu,  ID  Walt.  l.U:  Tbo  Kalorauu.  IbllL  !04|  Tlie  l>atapK(i,  1) 
W&IL339;  Ilia8t.JoBepb,lBtowaAilm.S«. 

10  feyrouxB.HowBnI,TPMacB,IML Da'Tlan-AHew  Brbt.01tD.tn: 
BeKdcTliellaUoIkKewBrlg.  IBtoiT.  Ml:  TlieCall^Io,  a%a» 
^i.)  iTl  BuOiUngtoa*.  Stswat,  U  Ooim.  4N:  Davis  E.  CUIIii.  Z  Ware 

)i[.S3;EinutB8tunl[,lAU:.2SJ;  BnUonv.Saee,  I  Ves.Sr.  IMg  Wat- 
HnBon  o.  Banuinllston,  2  F.  Wnia.  MT:  Wesletdcll  c.  Dale,  7  Term 
B«p.Wi:;  niclm.Coe.Cowp.ese;  Justin (.Ballam,!  Salk.M. 

11  Tlie  SaiBli  HaiTla,  13  Blatctir,  U3. 

12  HcAlllsCer  t.  Tbe  Saoi  KlrtDun,  I  Bald.  369.  And  compara  Ttw 
Alice  TatntoT.  D  Bea,  301. 

13  The  Elba  Ladd,  3  Sawy.  a»;  The  BeTShtie  Cuttei  Ho.  2, 4  8*«7. 

It   The  Bt  Joseph,  1  Brown  Adm.  201;  The  GuBtavl*,  BUtehf .  A  H. 

19  Whlttock  s.  The  Thal^.  a)  Hair.  447;  Thomas  v.  Osborn.  tft  How. 
12;  Pntti.  aeed,  Ibld.3M;  People's  feirj  Go.  i.  Been,  £0  Haw.  m. 
13  The  Eliza  Jane,  1  SpraBne,  132. 


I»   The  B.  a.  OwBns,  I  Wall.  Jr. ! 
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terial-men,  for  snpplies  fumished  to  a  vessel  at  her  home 
port,i  even  if  the  vessel  be  engaged  in  foreign  commerce.^ 
under  the  ancient  admiralty  law  of  England,  the  lien  at- 
tached, for  repairs  and  supplies,  as  welTto  domestic  as  to 
foreign  vessels.^  The  general  maritime  lien  does  not  at- 
tach unless  it  is  shown  that  the  supplies  could  not  have 
been  obtained  upon  the  personal  credit  of  the  owner> 
Where  materials  were  fumished  under  orders  of  a  con- 
tractor who  was  paid  by  the  master,  no  lien  was  created 
against  the  vessel  adSecting  the  vessel  in  the  hands  of  a 
bonaftde  purchaser  :6  nor  i^en  fumished  at  the  instance 
of  the  owner  when  not  on  a  voyage; «  nor  when  orders 
were  given  by  a  purchaser  to  whom  no  bill  of  sale  had 
been  iiassed ; '  nor  where  materials  were  fumished  by  pre- 
vious owners  at  the  home  port  on  a  vessel  in  the  hands  of 
her  owners  in  another  State.  ^  Where  the  supplies  are 
fumished  under  circumstances  showing  an  Intent  to  trust 
to  the  personal  credit  of  the  master,  owner,  or  other  per- 
son interested,  no  lien  arises.^ 

1  The  Maxy  Ben,  1  Sawy.  13S.  Bat  see  GUI  «.  The  Continental,  8 
West.  Jnr.  232;  Tombull  v.  The  Enterprise,  Bee,  S45,  distlngnishlng 
Blch  V.  Coe,  Cowp.  696. 

_2  The  Edith,  11  Amer.  Lsw  Beg.  214;  The  Clrcasshw  12  Amer.  Law 
Beg.  291 ;  5  Amer.  L.  T.  482. 

3  The  Lottawanna,  21  Wall.  898!  Hoare  v.  Clement,  2  Shaw,  338;  The 
Neptune,  3  Hagg.  Adm.  129;  Justin  v.  Bsdlam, 2  Ld.  Baym.  805rWat- 
klnson  v.  Bamardiston,  2  P.  Wms.  367;  WiUdns  v.  Carmichael.  1  Doug. 
101;  Ex  parte  Shank,  1  Atk.  234. 

4  Pratt  V.  Beed,  19'  How.  859;  The  Sarah  Starr,  1  Sprague,  453;  The 
Sea  I^ark,  Ibid.  571 ;  The  Lady  Ynakiin,  I  Blss.  661. 

5  The  Eledona,  10  Blatchf.  511.  And  see  Smith  «.  Eastern  B.  B.  Co* 
1  Curt.  253;  S.  C.  6 Law  Bep.  N.  S.  401. 

6  Woodruff  V.  The  Levi  Dearborn,  4  Am.  Law  J.  88, 97. 

7  The  John  Farron,  7  Ben.  53. 

8  Jones  r.  The  Battler,  Taney,  496. 

9  The  Sea  Flower,  1  Blatchf.  361 ;  Zane  v.  The  President,  4  Wash.  C. 


S22.   But  compare  The  Nestor,!  Sum.  Idi  The  Antarctic,  1  Sprague, 
206:  S.C.SLawBep.N.S.578.  .      *- «^    . 

§  77.  Lien  for  repaira.^A  contract  for  necessary  re- 
pairs to  a  vessel  in  a  foreign  port  creates  a  lien  under  the 
maritime  law,^  notwithstanding  the  owner  was  present,  if 
done  on  the  credit  of  the  vessel.2  and  the  vessel  will  be 
liable  therefor  at  its  home  port;^  but  necessity  for  the  re- 
pairs and  for  credit  must  oe  shown  .^  The  master  is  not 
authorized  to  hypothecate  where  the  necessity  was  not 
urgent,  and  there  were  means  of  communicating  with  the 
owners.^   He  is  bound  to  apply  moneys  in  his  hands  to- 
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wards  the  yepaln  before  he  can  hypoUieeate.*  Necessity 
for  credit  is  proved  where  such  eircuaistaiicee  of  ezigencj 
are  shown  as  would  induce  a  prudent  owner  to  order  the 
repairs  J  Repairs  made  on  contract  with  tbe  owner,  and 
not  at  the  time  claimed  as  a  lien,  and  there  being  no  iia- 
mediate  necessity,  do  not  create  a  lien;^  so  no  lien  arises 
where  tbe  credit  of  the  aeent  is  taken.^  Where  persons 
in  good  faith  give  credit  tor  necessary  repairs  to  a  vessel 
as  a  foreign  boat,  they  are  not  affected  by  the  fraudulent 
character  of  the  transfer  placing  her  in  the  position  of  a 
foreign  boat.^*^  The  lien  for  impairs  attaches  at  a  home 
port,  if  done  on  the  credit  of  the  vessel;  U otherwise  not.^ 
Contracts  for  repairs  to  be  made  at  the  wharf  are  mari- 
time, ^^  but  no  lien  attaches  on  a  contrast  made  on  land, 
the  owner  being  present^^ 

1  The  Aurora,!  Wheat.  96:  The  0«neralSBiithf  4  Wheat.  488;  Pheliii 
«.  The  Camilla,  Tane7i400;  The  Blehard  Bosteed.  I  8prague.447(  D»> 
vis  r.  Chlia,  2  Ware,  71 :  Draco,  2  8u«i.  177,  denyUiff  Justin  n.  BaUam,  | 
Ld.  Raym.  803 :  Tumbiul  r.  Tbe  EuterpriseiJpee,  34d^  Ami  see  Peyrom^ 
V.  Howard,  7  Peters,  824;  Bhrewstmry  v.  ^e  Two  Friends,  Bee,  481; 
£eranlein,2  GalL  849;  Huaseyv.  ChrtaUe.  9  Xttt,  426:  Alexander,  I 
Wm.  Bob.  288,846:  Sam  SUek.'iOnrt.  410;  Kienage^S  Curt.  421,ovennil> 
Jngl  Ware, 646;  The  Edith, 94 U.S. 618.  ^  t       .     . 

.  2  ToonflfBll  0.  The  James  Guy,  1 1st  Bev.  Bso  ^t  The  XatommSi 
10  WalL204;  The  Custer,  Ibid. 2M.  '  ««««»uii* 

9  The  Christopher  North,  6  Bias.  414. 

^4  The  Neversjnk:  The  A.  B.  Punlap,  1  L©w.  896:  The  James  Onr. » 
Buttchf.  496;  S.  C.  1  Ben.  112;  The  GrapjMhot,  9  Wall.  129;  The  ^nli 
Starr,  1  Spnurue,  453:  The  Sea  Lark.  1  BpTaffne,571:  Burke  o.  The  SL 
P.  Blch,  1  Clffl.  303:  The  Elodona,  2  Ben.  81;  The  Washlnqrtoa  Irvlnff.  2 
Ben.  818;  TheMaltland,2  Biss.206;  £x  parte  Lewis,  2  Gall 4ci4;  Fraw 
Un  V.  Hosier,  4  Bam.  A  Aid.  841 ;  £3|  parte  Ui^U  19  Yes.  Jr.  474:  S  Yes. 

6   Goodwhiv.n.  S.6Ct.QfC1.146» 

6  The  Packet,  3  Mason,  255;  Cupislne  V:  Tertf,  2  Dall,  ISQ. 

7  The  Grapeshot,  9  Wall.  129;  The  Lulii«  10  Wall.  ^8:  The  gee  Laifc. 
I  Sprague,  671 ;  The  Uason,  2  Story,  463. 

8  The  Slaitland,  2  Biss.  201 ,  disUngqishing  Fvstt  p.  Seed,  19  Bow.  858^ 
0  Phelps  V.  The  CamlUa,  Taney,  400. 

10  l^e  McAllister  r.  The  8am  Ktrkwaw,  I  Bald.  189;  The  Alice  Talae^ 
tor,  5  Ben.  891. 

11  Taylor  v.  The  Commonwealth,  14  Axq.  Law  Beg,  86. 

12  The  Transit,  4  Ben.  667. 

13  £x  parte  Easton,  05  U.  S.  79. 

14  Pritchard  v.  The  Lady  Horatia.  Bee,  167;  Forbes  v.  Haiuia.  Hopk. 
Oh.  176. 

9  78.  Validity  of  lien  for  supplies.-'-Tlie  suppliea 
must  appear  to  be  reasonable,  or  the  money  advancea  for 
them  to  have  been  wanting,  and  there  must  be  nothing  to 
repel  tbe  ordinary  presumption  that  the  master  acted 
under  the  authority  of  the  owners.^   It  is  no  objection 


that  tlie  owii«r>ifM  pl«setit  when  fihe  iSiipplies  wftrs  fu^ 
nisherl  in  a  foreign  port,2or  that  he  gave  directions  in  pei> 
aon,'  if  the  understanding  was  that  they  were  to  be  on  the 
credit  of  the  veSseM  ^e  lien  will  be  enforceable  not» 
withstanding  the  ownet  reiided  at  the  port  where  some  of 
the  Bupfdies  were  fornishGd,^  and  ignorance  of  the  fact 
that  a  lore^  owner  r<3sided  at  the  port  of  supplies  rebuts 
the  presumption  of  the  want  of  necessity  for  credit  to  the 
Te88el;<^  but  where  the  repairs  and  supplies  were  fujs 
nished  at  the  remiest  of  the  owner,  they  are  presumed  to 
be  furnished  on  liis  credits  It  is  no  objection  to  the  en* 
f(»0^zusnt  of  the  lien  thait  a  common-law  action  has  been 
brought  for  the  demand  if  it  is  still  undetermined.^*  The 
lien  attaches  for  prorisions,  although  tiie  creditor  knows 
that  the  master  took  the  vessel  on  shares,  and  that  he  is 
to  victual  and  man  her,  if  furnished  on  the  credit  of  the 
vessel.^  Where  supplies  Were  furnished  to  a  vessel  in 
distresB,  with  the  aasent  of  the  master,  even  where  char- 
terers were  ovmetSy  and  the  material-men  had  notice 
thereof,  t^  lien  attaches.^^  A  master  may  bind  a  steamer 
for  necessaries  when  the  general  owner  retains  possession, 
and  the  chartered  merely  nires  her.  ^^  A  liep  upon  a  mort- 
)d  vessel  in  possession  of  the  mortgagor  is  valid,  and 
be  enforced  after  possession  trans^rred  to  the  mott* 
gagee.^ 

1  The  Fortltada,  f  Sum.  M7:  United  Ids,  Co.  v,  Scott,  1  Jobai^  lOiSt 
Bon  9.  The  Active,  2  Waab.  0.0.228^ 

2  Tbe  KaloTBaM,  10  WolL  a04{  ^e  Coster,  10  WalL  2U. 

t  1%e  Orapeshot,^  Wall.  129:  The  Ltda,  10  Wall.  h)2;  The  Kfllomna. 
10  WaU.  203 ;  The  Ouy ,  9  Wall.  678,  dlstingiiWiing  Tboinaii  r.  OsboVn,  19 
How.  22;  Pratt  v,  Seed,  fi)  How.  8^. 

4  The  Union  Express,  IBroWnAdm.  Ml;  TheKaloratna.lOWA]L29ii 

•  llie  tValkyrlen,  11  Blatehf .  2<1 ;  8.  C.  8  Ben.  S:)S. 

6  The  Orapeshot,  9  WaU.  129;  Tbe  Guy,  9  WalL  7A3;  The  Lnln,  10 
Wan.  192;  TheWalkyrien,  11  Blatehf. 241. 

7  TbA  Uary  BeUyl  Sawy.  139)  Thomas  «.  Oibom,  19  How.  22» 

8  Tbe  Kalomna»  10  Walk  0O4f  The  Custer,  Ibid.  21& 
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10  tbe  nymoirift  S(X!k,  O  SUtefaf.  50(1;  ^  0. 7  Ben.  448. 

11  lAieCM^df  3re^^ttt,8Bla|phf.m. 

ft  78l  Idea  for  •erwiees.— The  lien  for  services  is  cott« 
fllocfied  an  element  of  the  original  contract  and  inlierent 
thereiu^i  The  mariUnie  oontraet  Includes  services  in  the 
iMffiUdingx  repairing,  eu^^^iylag,  and  navigating  the  vessel.* 
The  services  must  be  maritime  to  secure  the  lien.*    It  is 
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deemed  maritime  if  substantially  to  be  perf  onned  on  water 
within  the  ebb  and  flow  of  the  tide>  It  is  not  limited  to 
acts  done  for  the  benefit  of  the  ship,  or  in  the  actual  per- 
formance of  seaman's  duties.^  Under  the  common  law, 
a  ship-carpenter  or  a  shipwright  has  no  lien  for  repairs 
after  the  vessel  has  passed  out  of  his  possession,  on  a  con- 
tract made  on  land,  at  the  place  of  the  owner's  residence;  * 
so,  work  done  in  a  dry  docs  is  not  of  a  maritime  nature.^ 
A  stevedore  has  no  maritime  lien  for  services  in  loading 
and  stowing  cargo,^  nor  a  ship-keeper.^  A  purdiaser  can- 
not acquire  a  lien  for  services;  ^  on  failure  to  perfect  his 
title,  he  has  no  lien  against  a  subsequent  vendee  for  ser- 
vices performed  anterior  to  the  sale.^ 
See  MASTEB,  Seaman,  Gabbieb,  GoLusioir. 

1  The  Infanta,  Abb.  Adm.  267;  The  Nestor,  1  Sam.  79. 

2  Davis  V.  A  New  Brig.  GOp.  477;  The  Jerusalem,  2  GalL  199;  The 
Bichard  Busteed,  1  Sprague,  447. 

5  Packard  o.  The  Louisa,  2  Wood,  ft  M.  53:  The  Eagle,  Bee,  78; 
Flaherty  o.  Doane,  I  Low.  150;  The  Monsoon,  1  Bprague,  87. 

4  The  D.  C.  Salisbury,  Olcott,  73,  dlwtlngnishing  Davis  «.  Lake  Boat 
Enterprise,  not  reported. 

6  Bingold  V,  Crocker,  Abb.  Adm.  346;  Beed  v.  Ganfleld,  1  Sum.  19ft. 

6  Pritchard  «.  The  Lady  Hoiatia,  Bee,  169;  Shrewsbuiyv*  The  Two 
Friends.  Ibid.  433:  Clinton  v.  The  Hannah,  Bee,  419;  The  General 
Smith,  4  Wheat.  43d;  The  Marion,  1  Story,  68;  S.  C.  8  Law  Bep.  250. 

7  Bradley  v.  BoUes,  Abb.  Adm.  569:  The  Joseph  Cunard,  Olcott.  120: 
The  Amstel,  Blatchf .  &  H.  215;  The  Harriet,  Olcott,  229. 

8  Paul  V.  The  Ilex,  2  Woods,  229;  The  Amstel,  Blatchf.  A  R.  217: 
The  A*  B.  Donlap,  1  Low.  361:  McDermott«.  The  S.  G.  Owens,  1  WalL 
Jr.  870;  Goxr.  Murray,  Abb.  Adm.  343;  The  Joseph  Cunard,  Olcott,  134. 

9  The  Island  Clty^  1  Low.  378;  McDermott  v.  The  S.  G.  Owens,  1 
Wall.  Jr.  872;  The  Havana,  1  Sprague,  402;  Gumeyv.  Crockett,  Abb. 
Adm.  493;  The  Sarah  Jane,  2  Amer.  Law  Boy.  450. 

10  DowUng  «.  The  Beliance,  1  Woods,  ;i8l;  Ohl  «.  Eagl6  Ins.  Co.  4 
ICason,  390. 

11  The  M^  Elizabeth,  3  Sawy.49L 

§  80.  Lien  for  advanoes.— It  is  not  material  whether 
the  hypothecation  is  made  directly  to  the  f  omiahers  of 
repairs  and  supplies,  or  to  one  who  advances  money  on 
the  credit  of  the  vessel,  to  pay  therefor,  in  a  case  of  ne- 
cessity.^ The  lender  of  money,  in  a  foreign  port,  has  a 
lien  for  his  advances  made  for  tne  payment  oi  necessary 
expenses,^  whenever  it  would  attach  for  the  necessaries 
themselves,^  and  necessaries  include  money  ;^  but  it  Ss 
incumbent  on  the  creditor  to  show  the  necessity.^  The 
lien  attaches  for  advances  to  the  master  for  any  purpose 
connected  with  the  vessel  or  its  employment,^  at  a  place 
where  neither  the  master  nor  the  owner  were  known.? 
The  presumption  is,  that  the  advances  were  made  on  the 
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credit  of  the  vesBel^^  which  is  repelled  only  tj  dear  and 
satisfactory  proof  that  the  master  was  in  possession  of 
funds,  or  of  a  credit  of  his  own,  or  of  his  owners,  and 
that  the  fact  was  known  to  the  party  making  the  ad- 
vances.^ 

1  The  Orapesbot,  9  WalL  ISO;  The  Lnla,  10  Widl.  193;  The  Union  Ex- 
1  Brown  Adm.  saO;  The  EmUy  B.  Souder,  8  Ben.  im:  S.  O.  8 

if,  837:  The  Saxah  Burrls, 7  Ben.  181 ;  The  Kalonuna,  10  WalL 204; 

.  B.  Donlapa  Low.  881:  The  6ustavla,Blatchf.  A  H.  189;  Bobhi- 
8on  V.  Lyall,  7  Priee,  892;  Arthur  v.  Barton,  0  Mees.  &  W.  138;  Jolins  o. 
&lmon8,2Q.B.«29;  Stonehonsev.  Gent^2Q.B.431;  Edwards  v.  HavUl* 
14Oom.B.107.  »    ^  .  — • 

2  WalnwTlght ».  Crawford,  17  How.  477;  The  Emily  Sonder,  17  Wall. 
666;  The  J.  F.  Spencer,5  Ben.  151;  The  Joseph Gunard,  Olcott.  120;  The 
Sarah  Harris,  8Ben.  28;  The  Hoyle,  4  Blss.^;  The  Sophie,  1  W.  Bob. 
8^;  WainwTight  v.  Crawford,  3  Teates,  131 ;  S.  C.  4  Dau.  226:  Davis  «. 
Child, 2  Ware,  71;  The  Hoyle, 4  Biss.238;  Collins «.  The  FortWayne.l 
Bond,  487;  The  A.  B.  Diinlap.  1  Low.  361;  The  Sarah  Starr,  1  Spragoe, 
453;  The  Janiea  Quy,  1  Ben.  112;  The  Neyerslnk,  5  Blatchf.  539. 

8  The  Union  Express,  1  Brown  Adm.  539;  The  Luln,  10  Wall.  192.     - 

4  IdBurance  Co.  v.  Baring,  20  WalL  163 ;  lOntnm v.  Maynard,  17  How. 
477;  The  J.  F.  Spencer,  5  Ben.  152;  Seamans  v.  Lorlng,  1  Mason,  127: 
The  St.  Lawrence,  8  Ware,  214;  Tod  v.  The  Sultana.  19  How.  362;  The 
Qoni,  Lush.  154;  The  Albert  Crosby,  3  Law  Bep.  Ad.  &  £.  37. 

5  Mervln  v.  Shailer,  12  Conn.  489.  Averages  not  necessaries— The 
Aattje  WiUemlua,  1  Law  Bep.  Ad.  &  E.  107. 

6  Hurry  v.  The  John  A  Alice  J  Wash.  0.  C.  293;  The  Lottawanna,  21 
WalL  602;  Beldonv.  Campbell,  6Ex.  886:  Fox  «.  Holt,  4  Ben.  292;  Bocher 
V.  Bnsher,  1  Stark.  27;  The  Fortitude,  3  Sum.  264. 

7  The  Acme,  7  Blatchf.  368;  S.  C.  2  Ben.  386;  The  Emily  B.  Sender,  8 
Blatchf.387. 

8  The  EmUy  Souder.  17  WalL  666;  Insurance  Co.  v.  Baring,  20  WaU. 
359:  The  Grapeshot,  9  Wall.  130:  The  Lulu,  10  WalL  192;  TheEaloraouw 
10 WaU.  204;  The  Patapsco,  13  WaU.  329.  ^^ 

9  The  Emily  Sender,  17  WitIL  686;  Murray  v.  Lazarus,  1  Paine,  572.   ^ 

g  81.  Ziieii,  "When  attaclie8.^If  the  lender  has  acted 
in  good  faith,  and  without  any  knowledge  or  suspicion  of 
the  existence  of  funds  or  personal  credit,  or  could  not 
upon  reasonable  inquiry  acquire  knowledge  thereof,  the 
owner  is  bounc^  notwithstanding  they  existed  or  might 
have  been  obtahied.^  The  lien  tor  advances  attaches  for 
adyances  to  relieve  a  vessel  in  a  stranded  conditiOD,^  or 
to  relieve  from  an  action,  but  not  from  a  threatened  seiz- 
ure,8  or  from  an  attachment,^  or  an  arrest.^  A  lien  does 
not  attach  for  advances  to  pay  a  debt  for  which  a  vessel 
was  attached  in  a  foreign  port  at  common  law.^  It  at* 
taches  when  the  advances  were  made  to  the  owner,  and 
no  especial  arrangements  were  made  for  repayment,  7  or 
when  agreed  that  the  advances  should  be  on  the  credit  of 
the  vessel.8  It  is  not  necessary  that  the  loan  should  be 
made  before  the  departure  of  the  ship,  nor  that  the  money 
be  expended  on  fitting  out  the  ship,  or  be  invested  in 
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ikdvances  for  D^cewaty  tepairs,  and  a  due  bill  of  the  m^a^ 
t«r  is  conclusive  ttnlMs  impeached  fo¥  fFaud.^<>  The  lien 
ixxt  advances  in  not  afiected  by  any  subsequent  agrees- 
ment ;  ^^  but  an  express  contract  for  payment  is  a  tmvet 
of  the  Uen.^ 

^  1  Hie  Auron,  I  Wheftt.  W:  the  Vlwln,  S  Peters,  538;  Coiutvd  «. 
Atlantic  Ins.  Co.  1  Petefs,  999;  4  Wash.  0.  C.  632:  Carrln^on  v.  Pratt,  IS 
Row.  63;  Thomaav,  Osbom,  19  fiow.  22:  Walden  v.  Chambeiiaiu,  9 
Wash.  G.  C.  290;  Thejortituae,  8  Sum.  257:  Greely  v.  Smltb,  3  Woo<l 
AM.  236;  Fumissi;.  The  ltfo^tin,OIcott,63;  Ward  v.  Oreeu.GCowen, 
173 ;  The  Jane,  1  Dod. 461 :  La  Ysabel. Ibid. 273:  The  Bhadamanthe, Ibid, 
apl:  The  Hero,  3  Dod.  IW^  ThieN«]son>  1  HW.  Adm.  169;  Scares  v. 
Kaon.  S  Moore  P.  0. 1:  The  Prince  of  Saxe^oburg,  S  Uiagg»  AOm.  $Sli 
Th6  0rcIla,Ibld.64;HieCalypaoiIbld.»a*  ^^ 

2  The  Acme,  7  Blatehf  .  986. 

9  Janney  o.  The  Bella  Lee,  13  Int.  Rev.  &ec»  123. 

4  The  Hoyle,  4  Biss.  338;  I^e  Auiora,  1  Wheat.  06;  TUd  B<Mnp,  t 
Abb»  n.  S.  31. 

6  The  Boston,  Blatchf.  A  H.  834. 

«  The  A.  B.  Duxdap,  1  Low.  950;  The  Gostatia,  Blatchf.  &  fi.  189. 

7  The  Eclipse,  3  Bias.  9!). 

8  The  Kalorama,  10  WaU.  2T7;  Hie  Prospect,  9  Blatchf.  526:  Tb.(b 
d<fape8hot*9  WaU.  ISO;  The  St.  Lawrence,  3  Ware,  214.  And  see  Tod  e. 
Pratt,  19  How.  362;  The  William  and  Emmeline,  Blatchf.  &  H.  66;  1m 
Bhadamanthe,  1  Dod.  301 ;  The  Aognista,  1  Dod.  233. 

9  Conaf d  V.  Atlantic  tnft.  Co.  1  Peters,  437;  U.  S.  i^.  Delaware  Iii8.0Q^ 
4  Wash.  C.  C.  418. 

10  Collins  o.  The  Fort  Wftjme,'!  Bond,  480. 

11  The  Emily  Souder,  17  WalL  666. 
13  Manayr.t<a2araiB,l  Paine,  JS72. 

§  82.  Priority  of  liei]id.^Privileged  liens  ard  matteitf 
of  strict  right  not  to  be  eittended  by  construction  to  cases 
]K)t  within  the  law  which  confers  them.^  A  maritime 
£en  on  a  vessel  is  paramount  to  a  domestic  lien  under  4^ 
Statute  of  a  subsequent  date.^  A  creditor  holding  a  tnas^ 
itime  lien,  and  obtaining;  a  decree  thereon  in  rem,  is  crnt&« 
tied  to  payment  in  preference  to  a  creditor  having  a  co» 
ordinate  lien.^  Where  no  preference  is  obtained,  co-oidi^ 
Bate  liens  are  payable  in  the  inverse  order  of  their  dates.^ 
Xhe  sale  of  a  vessel  imder  the  Ohio  steamboat  law  doesr 
Bot  divest  a  prior  admiralty  lien.*  The  claim  of  a  Vendor 
for  balance  of  the  purchase-money  of  a  vessel  takes  pii*' 
ority  over  the  lien  for  advances  and  supplies  on  a  dom«»* 
tic  vessel  at  her  home  port.*  The  lien  for  advances  for 
Becessaries  takes  priority  over  existii^  mortgage*  to' 
Oreditors  at  the  home  port  7  Liens  under  the  Pennsylrap 
Bia  statute  for  the  attachment  of  vessels  have  priority  ovtf 
m  mortgage  in  the  distribation  of  the  fund  on  tho  mortH 
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gfBig&<e9X9,  and  the  bolder  of  a  note  not  yet  due  may  intet- 
arene.s 

1  Joseph  Grant,  1  Bias.  196  iYmd&water  v.  Mips,  19  How.  83 ;  Thomas 
V.  Osborn,  Ibid.  2i;  Pratt  v.  Keed.  Ibid.  35!):  Tod  v.  The  Sultana,  19 
How.  862:  The  Edwin,  1  Bpraguo,  484;  The  Kleisa8fe,2  Curt.  421;  The 
Sam  Slick,  2  Curt.  480,  reversmg  S.  C.  1  Spiague,  28»;  S.  0. 8  Law  Eep. 
N.  S.  162. 

2  TheJohnBlchards,  IBlss.  106. 

9    The  America,  6  Law  Bep.  N.  S.  264;  S.  0. 2  West.  L.  M.  274. 

4  The  America,  6  Law^p.  N.  S.  261;  The  Harrison,  2  Abb.  U.  S.  8S. 

5  The  N.  W.  Thomas,  1  Biss.  210;  Thfi  Skylark,  2  Blss.  253;  Pratt «. 
Iteed,  19  How.  339. 

6  The  St.  Idary,  2  Blatchf .  329. 

7  The  Emily  Bonder,  17  WalL  666:  Macy  v.  pe  Wolf,  8  Wood.  A  M, 
tlO ;  Mumf ord  v.  NicoU,  20  Johns.  611. 

8  Sroder  r.  The  Collier,  2  Pittsb.  904. 

§  SS.^Priority,  for  materials  and  supplies.— The 
liens  of  domestic  material-men  have  priority  over  sube^ 
Quent  mortgages  over  proceeds  in  the  registry.^  Where 
more  than  one  material-man  has  a  lien  for  supplies,  that 
which  contributed  most  immediately  to  the  completion  of 
the  voyage  takes  precedence.^  Claims  of  material-men* 
and  for  seamen's  waees,  are  superior  to  that  of  a  mortg^ 
gee.*  Material-men  liaving  a  Hen  under  State  laws  have 
a  priority  over  mortgage  liens.^  but  it  cannot  relate  baci 
80  as  to  take  priority .<>  The  lien  for  repairs  on  foreign 
ships  takes  pnority  over  a  bottomry  bond.o  The  lien  of 
material-men  at  a  foreign  port  takes  priority  over  claim  of 
master  for  wage^.?  If  the  repairs  were  indispensable,  the 
lien  talces  prloritv  over  a  bottomry  instrument. ^  The  lien 
for  supplies  should  be  preferred  to  the  claim  of  forfeiture 
to  the  Crovernment,  wiiere  the  parties  were  innocent  of 
any  knowledge  of  the  illegality  of  the  voyage.^  The  Uen 
of  the  material-man  is  not  affected  by  a  decree  in  a  peti- 
tory or  possessory  suit.^ 

1  Francis  v.  The  Harrison,  1  Sawy.  9B3:  Xftcy  t.  De  Wolf,  3  Woo<L  A 
M.  210:  Brookes «.  Hlddleton,  1  Gamp.  44k,      '  '  ^ 

9  The  Omer,  2  Hughes,  96.^ 

9  Feny  Steamers  Norfolk  'and  TTnion,  3  Hngbes,  123;  The  Skylark. 
3  Biss.  253 ;  The  St.  Joseph,  1  Brown  Adm.  204,  denying  the  Grace  Green- 
wood, 2  Biss.  131.  And  see  Francis  v.  The  Harrison,  1  Sawy.  373;  The 

4  The  St.  Joseph,  1  Brown  Adm.  204 :  The  Troy  and  Superior,  Newb. 
176;  The  Paragon,  1  Ware,  322;  TheHenarickHadsontWest.L.Mou.3(i3i 
Jnsti  Pon  r.  l^ceeds  of  tho  Arbustcl,  6  Amcr.  Law  Beg.  511 ;  The  Blin* 
nie.  Ibid.  328;  Provost  v.  Wilcox,  27  OMo,  W:  Scott's  Case,  1  Abb.  U. 
S.  342,  dlstmgolshlng  Kellogg  r.  Brennan,  14  Ohio,  72;  8.  C.  3  Bank, 
Bieg.  182;  The  Galloway  C.  Morris,  2  Abb.  U.  S.  1^;  The  Mary,  1  Paine. 
180. 

•  Scott's  Case,  1  Abb.  U.  S.  342:  S.  G.  9  Bank.  Beg.  182;  Eellanrfw 
BMBiuui^  14  Oblou  72;  The  General  Boel «.  Long,  18  Ohio  St.  fl2L 


ItcTcns  V.  Tde  BandiTtch,  1  J-ct.  Altai.  233;  TTio  liile,  Bse,  TOj 
il.Mti  Lc^dti,'Ttio^ModorB,?W(«iA^M'?!i2.'*'  '"'*  ^""'^  I 
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§  84.  DUiseaco  required  ta  enforcement.— Klari- 
time  lieas  aru  tamivorary  and  Bvr.nescent,  an.l  must  ba 
soiaottably  enforcud.l  or  they  will  bo  deemed  waived,* 
after  a  teason.'kble  opportiiQity  bos  been  s<^<^»-°  They 
must  lie  enforced  witliiu  a  ruasouiiUa  limo,  or  they  wifi 
not  aval]  az^iinat  u  bona  fide  puruliaser  ivitliuut  notice.* 
The  lien  of  materinl-meii  ordinarliy  c«Tminatt9  ivitU  the 
Toyaaefi  tint  is  not  barred  by  it  lapse  of  tiniQ  uiiaccoiapo- 
nled  Dy  culpablu  oi  unieaaouabla  uegUgeace,  erea  if  the 
vessel  Usold.^  There  must  be  Bomotliina  more  tbnu  mere 
lapse  of  time;  It  must  bo  nureasonable  iieeject  nnd  delay 
operating  to  the  injury  of  ttiiid  persons,'  The  lien  is  nM 
lost  by  (lelay  unless  for  such  time  as  to  show  great  laclies, 
and  to  afford  a  reasonable  presumption  that  It  was  abau- 
doned.s  It  is  not  lost  liy  delay  where  tliero  w.is  uo  oppor- 
tunity to  eafotto  it."  To  affect  a  lien  of  workmen  or  ma- 
terial men,  a  usai;e  must  be  cleaily  and  well  knoim  to  the 
patties."  The  lien  for  necessaries  will  be  enforced  oven 
against  a  bona  fide  purchaser,  if  there  has  been  no  laches 
orwantof  d  1  gen  but  t  spt  sumed  sa  ved  asagamBt 
innocent  th  rd  part  es  f  a  f a  r  opportum  y  for  ti  enforLe- 
ment  has  not  been  availed  of  *  U  hero  a  red  t  vj,sgven, 
tbel  eucou  d  not  be  enforced  until  after  the  exp  rat  on  of 
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t   TlieHcrcyD»,atii.T,A.2:«    Tlie  Dubuque  2  Abb  U  8. ; 
Buckeye  State,  Kenii  Adm  l  I    Tlio  Utility  Blatclit  £  II  a 
Ibu;  IPolse  iu   Tbe OiUow c  Uwria  iAl>b  U  3  IGI 
_l   XLe  Dabnqne  2  Abb  U  B  M    The  Jolin  Lowp.  2  Be  l  » 
O*llaivw0.UoiTL>,3Abb.n.S.IM.  S.O.JAm.1..  T.in;  IFIi 
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But  see  The  TiSBrf,  1  Falne,  180t  The  Atlantic,  Crahhe,  440 ;  The  Beheo- 
€a»  1  Ware,  188. 

4  The  Chusan,  2  Story,  455:  The  BollTar,  Olcott,  474:  The  Jane,  1 
Spraeae,  153;  The Geueral  Jackson,  1  Sprague, 654;  S.  C. 7  Law Bep. K. 
8. 824;  The  Paul  Boggs,  1  Sprague,  360;  The  Eliza,  3  Hagg.  87. 

5  The  Boston,  Elatchf.  <fr  H.  303;  The  Utility,  Ihia.  218;  Zane  r.  The 
President,  4  Wash.  G.  C.  453;  Amcr.  Ins.  Co.  v.  Coster,  3  Paige,  323. 

6  Gole  V.  The  Atlantic,  Crabbe,  440;  The  Mary,  1  Paine,  180;  Enoz  v. 
The  Ninetta,  Crabbe,  537. 

7  The  Prospect,  3  BUftchf.  528;  The  Bolivar,  Olcott,  477;  Packard  v. 
The  Louisa,  2  Wood.  &  M.  4d;  Terry  v.  Terry,  10  La.  68. 

8  The  Kalorama,  10  WalL  212;  The  Paragon,  1  Ware,  322;  The  Toiing 
Mechanic,  2  Curt.  404. 

9  The  Sea  Lark,  1  Sprague,  571. 

10  Davis  V.  Hull  of  a  New  Brig,  Gilp.  473. 

11  The  Eliza  Jane,  1  Sprague,  157 ;  The  Eastern  Star,  1  Ware,  185. 

12  The  LUlie  Mills.  1  Sprague,  307:  The  Eliza  Jane,  Ibid,  152;  The 
Buckeye  State,  Newb.  Ill;  The  D.  M.  French,  1  Low.  44;  The  Bomp, 
Olcott,  196. 

13  The  John  Walls,  Jr.  1  Sprague,  179;  The  Nestor,  1  Sum.  73. 

§  85.  "Waiver  of  lien.— The  general  maritime  lien 
may  be  waived  by  any  act  inconsistent  with  its  continu- 
ance; ^  but  is  not  considered  waived  by  anything  less  than 
an  express  contract,^  as  by  an  agreement  to  look  to  other 
security,?  by  receiving  a  mortgage,-*  or  by  obtaining  a  judg- 
ment in  a  State  court.^  If  the  vessel  is  allowed  to  leave 
the  place  of  refitment,  the  presumption  is  that  other  se- 
curity was  looked  to  by  the  matenal-man.^  The  lien  is 
not  extinguished  by  acceptance  of  a  note  unless  the  con- 
tract was  to  accept  the  less  security  for  the  greater,''  nor 
by  the  acceptance  of  the  note  or  draft  of  the  owners  or 
master,  for  advances  without  a  special  agreement,^  or  for 
materials, »  or  supplies,  i<*  or  8ervices,ii  or  repairs.  ^3  i^or 
although  the  credit  was  given  to  the  agent,  and  his  note 
taken  therefor,  unless  it  is  proved  that  the  owner's  rights 
would  be  prejudiced;  18  but  if  the  note  of  the  part  owner 
be  taken,  and  a  delay  be  made  in  taking  recourse  against 
the  remaining  part  owners,  the  recovery  agajust  them  is 
"barred.  1*  Where  a  material-man  took  the  note  of  the 
owner,  subscribing  the  account  with  the  words  '*  received 
payment,"  it  is  prima  facie  a  payment  of  the  account. i^ 
As  to  taking  a  note,  the  presumption  is  that  the  higher  is 
not  accepted  for  the  less  security ;  ^^  but  it  may  be  evi- 
dence of  not  relying  on  the  lien,  or  of  having  relinquished 
it.  17  The  assignment  of  a  claim  by  a  matenal-man  as  se- 
curity for  a  debt  is  not  a  waiver  of  the  lien.is 

1  The  Ann  C.  Pratt,  1  Curt.  843;  The  Nestor,  1  Sum.  73. 

2  The  Gate  City,  6  Biss.  200 ;  Peyroux  v.  Howard,  7  Pet.  824 ;  Ramsay 
V.  AUegre,  12  Wheat.  611:  The  John  Lowe,  2  Ben.  3')4;  The  Ann  O. 
JPratt,  f  Curt.  348;  Oriswold  v.  The  Nevada,  2  Sawy.  147;  The  Kimball, 


Onnliit,  Savor, Z>t:  Cwlii«*.ODTlcar,5ela.N.l'.13S3;  FrauiH 
Mt,  Fw^lii^  t^.  Cmrcn  r  Bimpsonja  Tm  Jr  nsi  Fl 


1  CMlL4»t 

){  KancU  e,  Wx- 
I  vt    UI3CS.  IJ9.  livwcu  p  Bimpson.jii  ves  jr  f7d:  FbUllpa  p, 
».^  ItEa^  UI.  Cbusv  "Wmtnuao  SManleftS  ISOj  Cnmliar  *. 
omlray  4  Bun  £  Aid.  S>  dulMIe  ■  Lewis  2  Btod  A  B.  tID. 
I  Monro  v  N  wlrary  fl  McLeii  f^jMoors  a  ThB  Fish  Ion,  Newlk 

I   ThoAnnC  rnitt,IOiiit.343    Tlsli  e  Hawluul  lPalga,KI;lIaikl7 

C  U9   Itaa  BosUm,  BlMcIiI.  A 

luffnsta.lDodJ.rB  433  Tlw  Hontm  1  Ware.Ml:  l*l»o<l  ». 
ara  i  Wood  &  U.  IJJ  B-wler  d  Itao  CoUIot,  J  TltXslt.  MM; 
Til}  J:a  11  1  Doud  J^  D:i  Wolt  r  IIonLi  il,  2  I'nlne,  ^lAI 
llalli      UVC3  Jr  4  4    Stov  n^    t  Btikcio  k.l  MaDleA  K 
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1     Youngfall  b  The  Jamea  Ony  6  Int.  Cov  Eec  69. 

U   Tlio  Actl  c  Olcott  ICO. 

14  Uacy  *  Da  Wolf,  1  Wood.  ±  M.  139.  Ana  hm  Tha  Clnun,  1 
Bptajpio,  40;  Tiio  NoMor,  1  Siuu.  'i. 

U  PBlmsr  f .  Piloat,  I  flnraeuo.  111.  And  me  Tba  Acm«,  7  Slatctat. 
ftl:  Tba Cliiaani X  ficoiTiC»i  ^o.lameiUm.l  Hen.  Ii:f. i). Cv  Wall. 
nSi  am  WlilLuu  ana  Luundlno.Biuclit.&U.U;  Dj  t/ulf  r.  Uo«- 
luil,S  1*01110.  KMiLcLlud  r.  Tlin  llodom.  i  \7ooct.  *  M.  Ijl;  Tlio  Can- 
tqrlon,  1  Want,  4191  Stenrt  v.  Hall,  ^  Ugw.  Ii;  Uiuiuuu  d.  Ilraga  ~ 
i^  iVcs.  Hr.  Ut. 


■«1  Jiuibotif  k  Spmtfuo, 


I  Nortolk  will  Union.  a^Eiighea,  123  i  ThoOan- 
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§  86.  Iden,  how  dlvestedw^A  jadicial  sale,  under  a 
decree  in  admiralty  in  a  proceeding  tn  renit  will  pass  title 
to  aressei  free  of  maritlmo  liens,  whether  general  or  stat- 
utory;^ but  the  general  maritime  lien  cannot  he  affected 
"by  State  legislation,^  and  is  not  divested  by  sale  under 
Btate  statute,^  on  a  subsequent  seizure.^  It  is  not  divested 
^y  a  sale  to  the  Government.^  The  purchaser  of  a  vessel 
is  bound  to  the  exercise  of  reasonable  diligence  to  ascer- 
tain the  nature  and  amount  of  the  liens  against  her.^ 
Where  several  voyaj^es  had  been  made,  and  the  vessel 
had  been  sold  at  public  auction  without  notice  of  the  debt, 
the  lien  was  lost. '  The  lien  on  a  vessel  is  not  divested  by 
the  death  of  the  owner  and  the  insolvency  of  his  estate.  ^ 
The  departure  of  a  foreign  vessel  before  her  arrest  does 
not  bar  the  lien.^  The  lien  of  material-men  is  not  divested 
by  a  forfeiture.  i<*  The  lien  for  supplies  is  divested  by  sm 
assignment  of  the  claim.  ^^  The  lien  is  discharged  by  en- 
tering into  a  special  contract.^  It  is  not  divested  by  as- 
ftkrnment,  bat  still  continues  on  the  property  in  the  handa 
oftho  assignee,  and  on  its  proceeds.^ 

1  Hin  V.  Tbe  Golden  Gate,  6  Amer.  Law.  Beg.  273;  The  AmellOt  • 
'WaU.18. 

2  The  Henrietta,  Newb.  288;  The  Globe,  2  Blatchf.  427:  Ashbrook  «• 
The  Golden  Gate,  Ibid.  800;  Bronson  v.  Kinzie,  1  How.  311;  The  Editb» 
AJBank.  Reg.  4o0;  The  Chusaii,  1  SpraTuo.  8J;  Dudley  v.  The  Superior, 
Hewb.  177;  S.  C.  5  Amer.  Law  Reg.  &2;  Blggs  v.  The  John  Richards. 
Ibid.  73:  James  v.  The  Pawnee,  i9  Mo.  617;  Sexton  v.  The  Troy,  S 
Amer.  Law.  Reg.  622;  The  Raritan  v.  Smith,  10  Mo.  527;  The  Rarltaa 
i;.  Pollard,  Ibid.  533. 

5  The  Young  Mechanic,  2  Cnrt.  410;  The  Fanny  r.  Fayette,  10  Mo. 
612:  The  Henrietta,  Newb.  2^J0;  James  v.  The  Pawnee,  19  Mo. 519;  Max* 
well  v»  Powell,  1  Woods,  103;  The  Collvar,  01cott,474;  Certain  Logs  of 
Hahoganv,  2  Sum.  d^i);  Poland  v.  The  Spartan,  1  ware,  134;  The  N.  W. 
Thomas.  1  Busb.  210;  The  John  and  Mary,  Swab.  471;  The  Wilsons,  1 
f(Q.  ot  Gas.  115. 

^  4  Aahbrook v.  The  Golden  GatCtNewb.  206:  S. C.  5  Amer. Law. Reg. 
148;  Taylor  v.  Carryl,  20  How.  COS;  Poland  v.  The  Spartan,  1  Ware,  134. 

^  S   The  Revenue  Cotter,  No.  1, 1  Brown  Adm.  76;  S.  C.  11  Law  Rep. 
K.  S.  281 ;  Fox  V.  The  Revenue  Cutter  No.  1, 8  Amer.  Law  Reg.  459. 

6  The  Atalanta,!  Brown  Adm.  469. 

7  The  Utility,  Blatchf.  &  H.  218;  Grlswold  o.  The  Nevada,  2  Sawy. 
)40;  The  Nestor,  1  Sum.  73. 

S  The  Young  Mechanic,  2  Curt.  404 :  S.  C.  3  Ware.  53,  affirming  S.  0. 
1  Ware,  635;  Insurance  Co.  v.  Baring,  20  Wall.  163 :  The  General  Smith, 
i  Wheat.  438:  Leland  v.  The  Medora,  2  Wood,  i  M.  116;  The  Atlas,  2 
Sagg.  Adm.  43. 

0   Boss  r.  The  Active,  Olcott,  286. 

10  The  Patapsco.  13  Wall.  335;  The  Grapesbot,  9  Wall.  130;  The  Ba* 
aier,  Deady ,  441 ;  U.  8.  v.  Wilder,  3  Sum.  30J. 

11  The  Champion,  I  Brown  Adm.  534;  The  Freestone,  2  Bond,  234 1 
The  George  Nicholaus,  Newb.  44);  Ramsay  o.  Allegre,  12  Wheat.  611 1 
Patchen  v.  The  Patchen,  2  Law  Rep.  N.  8.  zl ;  Goff  v.  Papin.  34  Mo.  177; 
Borley  v.  Brewer,  1  Daly,  79;  Seua  v.  Cooover,  84  Barb.  330;  The  Wasp* 
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Xaw  Bep.  1  A<!in.  ft  Ec.  367;  Hays  «.  Coluabas,  23  Mo.  283;  The  Gen- 
eral Jackson,  1  Sprag^e,  651. 

12  Ex  parte  Lewis,  2  Oall.  485;  Crawsbay  v.  Homfray,  4  Bam.  &  Aid. 
00;  TIioKanier,  Deady.441. 

13  Fitz  V.  The  Amclie,  2  Cliff.  448;  Dike  v.  The  St.  Joseph,  6  McLean, 
575;  Kcilum  v.  £inerson,2  Curt.  83;  dlstingoishlns  Shcpnard  r.  Taylor, 
5  Pet.  073:  The  Boclc  Island  Bridge,  O  Wall.  213;  The  Avon,  1  Bro\ni 
Ad.  178;  The  Phebe,  1  Ware,  2{>3;  Tho  11.  B.  Forbes,  1  Sprague,  328; 
VandDwatcr  v.  Mills,  ID  How.  8i;  Tho  Eebecca,  1  Ware,  Ibti;  The  Nes- 
tor,! Sum.  73;  Tho  America,  0  Law  Kcp.N.  8. 264;  Tho  llornpt,  Crablje, 
426;  The  Yoimg  Mechanic,  2  Curt.  404;  The  Fcronia,  Law  Rep.  2  A.  & 
£.  65;  The  Bengal,  Swabey,  468;  The  Bold  Baccleugh,  2  Eug.  L.  4b  £. 
633. 

?87.  Liens  on  domestic  vessel8.^Under  tlie  gene- 
maritime  law,  a  lien  on  a  domestic  vessel  is  not  im- 
plied ;  ^  no  lien  attaching  without  a  special  statute.^  State 
legislatures  have  power  to  create  liens  on  domestic  ves- 
sels, founded  on  maritime  contracts,^  but  they  cannot 
provide  for  their  enforcement  in  rem,*  or  give  any  other 
than  a  common  law  remedy ;  ^  and  if  the  statute  should 
provide  for  its  enforcement  in  rem,  such  provision  would 
DO  unconstitutional  and  void.^  The  lien  on  a  domestic 
vessel  depends  on  the  local  law,  7  by  which  it  is  gov- 
erned; ^  its  existence  is  governed  by  the  law  of  place,* 
and  when  imposed  by  law  it  is  in  effect  an  element  of  the 
original  contract, ^^  and  partakes  of  the  nature  of  mari- 
time liens,  and  is  enforceable  in  rem  in  the  United  States 
courts.  11 

1  The  Allda,  Abb.  Adm.  169;  Nail  v.  The  nUnols,  6  McLean,  414; 
Burp.  &  Rem.  of  The  Edith,  6  Ben.  4;i6;  S.  C.  11  Blatchf.  451 ;  Tho  Cir- 
cassian, 11  Biatchf.  472;  Cunningham  v.  Hall,  1  Cliff.  4J:  Read  v.  HuU 
of  a  New  Briff,  1  Story.  244 ;  Macy  v.  Do  Wolf,  8  Wood  &  M.  203 ;  Thoru- 
dlke  V.  Do  \Volf,  0  Pick.  120;  Wilkins  r.  Carmlchael,  1  Doug.  101;  The 
Belfast,  7  WaU.  624. 

2  Leon  v.  Galccran,  11  Wall.  1!)2;  Edwards  v,  Elliott,  21  Wall.  696; 
The  Island  City,  1  Low, 377;  The  Francis  v.  Harrison,  1  8awy.  356;  Rem- 
nants in  Court,  Olcott,  333;  The  Panama,  Ibid.  343:  Post  v.  Kimberly. 
9  Johns.  470;  Tho  Celestlnc,  1  Biss.  7;  The  Globe,  2  Blatchf.  4i7. 

3  The  Belf astt?  Wall.  C24;  The  Allda,  Abb.  Adm.  163;  The  Harrison, 
2  Abb.  U.  S.  77 ;  Harper  r.  ITie  New  Brig,  Gilp.  Wl ;  The  Jerusalem,  2 
Gail.  ICi ;  I'rancis  v.  The  Harrison,  1  Sawy.  855;  Surp.  and  Rem.  of  Tho 
Edith,  6  Ben.  347:  The  WiUlam  and  Eimnellue.  Biatchf.  &  II.  6.9,  di»* 
tlnguishing  The  Zodiac,  1  Hagg.  Adm.  820;  Tho  Avou,  1  Brown  Ad.  176, 
distinguishing  The  Milford,  fewabey,  3G2;  Willlains  v.  Tearuey,  8  Sergk 
A  B.  66;  Boyian  v.  The  Victory,  40  Mo.  244;  Morrison  v.  Bums,  41  Mo. 
491. 

4  Tho  Belfast,  7  Wall.  C44:  The  Allda,  Abb.  Adm.  165,  185;  The 
Edith, «  Baulc.Reg.4(»0;  Tho  Kate  Tremalne,6  Ben.  71;  The  Globe,  2 
Biatchf.  427;  Moir  v.  Tho  Dubuque,  3  Chic.  L.  N.143;  The  Henrietta, 
Newb.  230 ;  The  Raritan,  10  Mo.  527. 

5  Tho  Globe,  2  Blatchf.  427;  S.  C.  5  Law  Rep.  N.  S.  421;  The  Kalor 
rama,  10  WaU.  204:  LucUngton  v.  The  Nucleus,  2  Amer.  Law  J.  663;  Tho 
Belfast,  7  WalL  645. 

6  8nrp.  &  Rem.  of  The  Edith,  10  Blatchf.  466;  11  Amer.  Law 
214;  The  Circassian,  12  Amer.  Law  Reg.  2U1 ;  Leon  v.  Galcersn,  11  Wi 
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wateis  of  the  State  on  contracts  made  within  tlia  State.> 
and  includes  f  etry  boats.'  "Die  'Wisoonsin  statute  for  the 
collection  of  demands  agaiiist  damestic  veEscls  docs  not 
confer  a  marilima  lien,  imd  the  District  Court  ha^a  no  juds- 
dlctiou  to  enforce  the  liabllitj  Tecoenleed  by  it.^  Tbe  lieu 
created  by  tlie  local  law  In  favor  of  material-men  is  iden- 
tical with  the  lieu  nndei  the  maritime  law.'  It  Is  sufQ- 
cienC  to  give  a  lien  for  advances  and  supplies,  that  the 
Items  amount  in  the  aggregate  to  the  sum  named  in  tbe 
statute.^  Tbe  lien  of  mechanics  and  laborers  for  work 
done  at  borne  port  of  the  vessel  depends  upon  the  local 
law.fl  The  lienof  a  pilot  conferred  by  State  laws  is  en- 
forceable la  admiralty; 'the  charge  for  half  pilotage  is  a 
Bnmdueon  an  iinplied  contract,  and  not  a  penalty."  Tbe 
lien  for  towage  services  given  by  State  Btatute  la  en- 
forceable in  admiralty.* 


iJkahjnoiakp.  XlM  CMdaa  Cta^  ir««U  V7;  4mm  r.  1^  Jfmnm% 

19  Mo.  017. 

2  Walker  v.  Blackwell,  1  Wend.  6S7;  The  Joseph  E.  GolfB«f  OIooM^ 
I0»,  modifying  Blrbeck  v.  Hoboken  Peny  Boats.  17  Johna.  64;  and  Xlio 
guiners'  I>eUgbt  t .  Lawzenoo.  6  Wend.  6M|  Haooox  t ,  PonnUlK*  • 
HUi»  4D4. 

8  Tbe  Celestlne^  1  BIss.  1. 

4  The  Mary  Gratwlck.  2fiaw7. M4;  TlieTouog  ]fee|uwilc,3  Cqrt.-40C> 

6  The  St.  MaiTp  3  Blatohf.  339. 

^  6  Scott  r .  The  PlTmontht  0  McLean,  400 :  Jones  r .  The  Commerce,  li 
Ohio,  408;  Wick  v.  The  Samuel  Stronff,  6  McLean,  8^4i  Harper  v.  u%9 
New  Briar.  Gllp.  641 :  rurlnton  r.  Hull  of  a  New  Ship,  2  Curt.  421 :  Smil^ 
e.  The  Eastern  Railroad,  1  Curt.  253:  HlUs  r.  Elliott,  Ifl  Serjr.  ^  R.  5<h 
Hinchman  r.Lybrand,  14  Serg.  A  R.  32;  The  Masgle  Hammond, 9 W4l£ 
462;  Chase  v.  Alliance  Ins.  Co.  9  Allen,  311. 

7  Steamship  Co.  v.  JoUflo,  2  WaU.  460:  Steamship  Co. «.  Port  Wktb 
dens,  6  Wall.  34;  Ex  parte  McNlel,  13  Wall.  241;  Hunt  v.  Blackeyvll 
Met.  846:  The  California,  1  Sawy.  48^;  The  America,  1  Low.  177:  The 
Alaska,  3  Ben.  8!>2;  The  Robert  J.  Mercer,  1  Spraarue,  2iit:  The  Mary 
6ratwlck,2Sawy.344;  TheUavanna,l  Spragae,4a2i  fiuUth  v.  Swift, 8 
Met.  329;  Nickei-son  v.  Mason,  13  Wend.  Gi 

8  The  Alaska,  3  Ben.  832:  The  Roljert  J.  Mercer,  1  Spraffue,  28<i 
Bantav.  McNeil,  5  Ben.  76;  Ex  parte  McNIel,  13  Wall.  243:  The  Gdonif 
8.  Wright,  Deady,  697;  Steamship  Co.  v.  JoUfle,  2  Ware,  450. 

9  The  General  Cass,  I  Brown  Adm.  841;  S.  C,  9  Am.  L.  T.  12:  Tbt 
Detroit,  1  Brown,  141 ;  The  W.  J.  Welsh,  6  Ben.  74 ;  The  Kate  Trematnci, 
ftBen.  (>0;  8.  C.  4  Am.  L.  T.  92;  The  Sarali  Jane,  2  Am.  Law  Rev.  495{ 
The  Belfast,?  Wall. 024;  New  England  Mut.  Mar.  Ins.  Co.  r.  Durham. 
II  Wall.  1 ;  The  Celesthie,  1  Bias.  3:  Davin  v.  ChUd,  2  Ware,  74;  Macy  ^ 
Dewolf,  8  Wood.  &  M.  208;  People's  Ferry  Co.  v.  Beers,  20  How.  408. 

§  89.  Divestment  of  8tate  Ueiui.-*-The  lien  on  a  do* 
mestic  ship  is  lost  by  allowing  it  to  proceed  to  sea,!  and 
in  some  States  after  tbo  lapse  of  twelve  days  after  depart* 
ure.3  Tlie  lien  of  material-men  ceases  when  the  vessel 
leaves  the  State  upon  a  voyage,  or  employment  in  the  pur- 
suit of  trade  or  business,^  but  It  is  not  lost  by  a  short  ex-* 
cursion,  nor  by  being  driven  into  a  nort  out  of  the  State,^ 
nor  by  leaving  tho  State  fraudulently  or  clandestinely,  as 
on  a  Sunday,  or  while  labor  is  still  in  progress.^  Liens 
under  State  laws  are  not  lost  by  the  transfer  of  the  vessel 
or  the  change  of  her  master.^ 

1  Johnson  v,  McDonough,  Gilp.  103;  Packard  v.  The  Louisa.  2  Wood. 
&  M.  6^;  Lehtnd  v.  The  Medora,  2  Wood.  &  M.  08:  Spring  v* ».  O.  Ins. 
Co.  8  Wheat.  268;  Leonard  v,  Huntington,  16  Johns.  KW;  James  v, 
Blxhy,  11  Mass.  84;  Stewart  v.  HaU,  2  Dow,  29. 

2  The  Alida,  Ahh.  Adm.  170,  distinguishing  Denlson  v.  The  Appo* 
Ionia,  20  Johns.  194;  The  Joseph  E.  Coifee,  Olcott,  4U6;  Hancox  v.  Dm^ 
nlng,0HiU,494. 

8  The  Alida,  Abb.  Adm.  172 ;  Hancox  «.  Dunning,  6  Hill,  494. 

4  The  Sam  Slick,  1  Spraguo,  292 ;  Hancox  v.  Dunning,  6  HIS,  494. 

5  The  Joseph  E.  Coffee,  Olcott,  407;  Hancox  v.  Dumilng,  6  Hltt»  494. 

6  DaTisv.ANewBrig,Gllp.473. 
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%  90.  BidltfeVA  2ien.-^A  contrMet  for  btxildinff  a  sbi^, 
or  for  supplying  materials  for  her  construction,  is  not  a 
maritime  contract  creating  a  lien  under  the  general  mari- 
time law,i  no  maritime  lien  is  acquired  by  the  contractor, 
or  by  those  advancing  funds  to  build  a  vessel  in  a  home 
port,  though  the  contract  be  between  the  citizen  of  a  State 
and  a  citi2en  of  the  United  States.^  Debts  incurred  in  the 
tuilding  of  a  vessel  are  presumed  to  be  based  on  the  per- 
sonal credit  of  the  owner,^  but  a  charge  for  materials  tvu> 
ikkhed  a  builder,  without  naming  the  vessel,  is  not  con- 
clusive of  intent  to  rely  exclusively  on  the  personal  credit 
of  the  builder."^  The  builder  has  a  common  law  lien,  or 
ri^t  of  possession,  to  linish  the  vessel  and  earn  the  lull 
pnce,s  but  this  lien  is  lost  on  surrendering  possession,<^  or 
by  a  voluntarv  release  of  possession :  "*  the  liens  under  the 
aomtaon  law  oo  not  attach  without  po88ession.<<  Contracts 
lor  building  and  furnishing  materials  for  building  vessels 
Sze  in  their  nature  maritime,  and  State  statutes  may  create 
Bens  which  will  be  enforceable  In  admiralty,^  for'materi- 
als  furnished  i<^  and  in  favor  of  sub-contractor.  ^^  The 
furnisher  of  materials  may  enforce  his  lieu  on  the  failure 
of  the  owner  to  give  his  note  according  to  agreement  for  a 
balance  remaining  due  upon  the  contract.!^  The  builder 
of  a  boat  on  the  order  of  the  master,  the  owner  being  ab- 
sent, may  recover  the  price  from  either  master  or  owner.  ^ 
A  builder  may  collect  from  the  purchaser  the  amount  of 
a  tax  imposed  by  a  subsequent  statute  in  addition  to  the 
contract  price." 

1  The  Antelope,  2  Ben.  405 ;  Foster  r.  Ellis,  5  Ben.  83 :  People's  Perty 
Cb.  r .  BeerdI  2U  How.  400 :  Iloche  v.  Chapman,  22  How.  riOjHardy  v.  Tbe 
Boggles,  2  Hughes,  81;  Smith  v.  The  Jioyal  George,  1  Woods,  2;)4,  ex* 
pM£lilgThoarape8hot,9WaU.130.        '  .         "^ 

t  Tfao  Vo.  1, 11  Law  Kep.  N.  fi.  281;  Collis  v.  Coeinlne,  7  Am.  Lmr 
Beg.  6;  S.  C.  Ibid.  343. 

9  Colllus  V.  The  Fort  Wayne,  1  Bond,  446. 

4   The  Sam  Sllc2:,  1  Spra^e,  280;  S.  C.  8  Law  Bep.  K.  S.  162. 

6  The  ICalorama,  10  YiTall.  211,  denying  Doddlngton  r.  Hallet,  1  Yes. 
8r.  497;  Woods  v.  Kusseli,  5  Cam.  &  Aid.  942. 

6  Tbe  Allda,  Abb.  Adm.  171 ;  Cmmlngham  r.  Hall,  1  Cliff.  48;  Meany 
9.  Head,  1  Mass.  31U;  Wilkins  v,  Carmichael,  1  Doug.  101. 

7  The  Ealorama,  10  WalL  204,  denying  The  Zodiac,  1  Hagg.  Adm.  320. 

8  The  Kalorama,  10  WalL  204 ;  Wedterdell  v.  Dale,  7  Term.  Bep.  306. 

9  The  Ealorama,  10  Wall.  204 :  Surp.  &  Bem.  of  The  Edith,  11  Blatchf . 
466;  Cuunmgaam  r.  Ilali,  1  Cliff. -63:  Tbe  Calisto,  2  Ware,  2J:  The  Ant- 
arctic, 1  Sprague,  2U7 :  Ludington  v.  The  Nucleus,  2  Am.  L.  J.  563 ;  CaUUn 
9.  United  States,  3  Ct.  CI.  2i^7 ;  The  Harrison,  2  Abb.  U.  S.  74. 

10  Eggleston  v.  The  Agnes,  3D  Hunt's  Merch.  Mag.  75;  Menzles  v.  The 
Agnes,  Ibid.  831.  And  see  The  Abby  Whitmanr84  Ibid.  71;  Been  v. 
Tae  John  Adams,  Ibid.  74. 
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11  Francis  v.  'the  Harrison,  1  Sawy.  878;  Tlie  Clieaaalan,  1  Ben.  liS 

12  ^e  Highlander,  4  Blatcbf.(>S. 

13  Stockerv.  Cotlett,3Brev.28e.  * 

14  Size  V.  Curtia,  1  Low.  110. 

§  91.  Lien  for  wharfage.— Under  the  general  mari- 
time law  a  lien  for  wharfage  does  not  attach.  ^  In  the 
absence  of  an  agreement,  the  wharliDger  is  entitled  to  just 
and  reasonable  compensation  for  the  use  of  his  wharf .^ 
As  against  a  foreign  vessel  a  lien  attaches  for  wharfage, 
which  is  enforceable  in  admiralty  in  rem.  or  by  a  libel  in 
personam  against  the  owner.^  Ancient  codes  usually  treat 
such  contracts  as  maritime  for  which  the  ship  or  vessel  is 
liable;  ^  such  charges  constitiito  a  lien;<»  they  are  the  sub- 
jects of  admiralty  jurisdiction.^^ 

1  The  Gem,  1  Brown,  37;  Gardner  r.  The  New  Jersey,  1  Pet.  Adm. 
223;  The£mi)ire  Btate,  Nuwb.  641;  Delawaro  lUv.  btorageCo.  v.  The 
'Ihomas,  Iti  lut.  Rev.  liec.  147;  Ijc  paite  LewLei,  2  Gail.  454;  Naylorv. 
Maugies,  1  Esp.  lu.>;  Shears  v.  liartley,  3  £i»u.  bi;  Saviil  v.  Barcbard,4 
EsuToS;  Anouymous,  Yel.  485;  Breuuan  v.  Current,  bay er,  224:  Colling 
p.  Onglcy,  Seld.  N.  r.  1388. 

2  £z  parte  Easton,  85  IT.  8.  68;  The  Jerosalem,  9  Gall.  191;  8.  C.  £z 
parte  Lewis,  2  GalL  483;  Siarsliall  v.  The  VicKSburff,id  Wail.  146 1  The 
Kate  Tremainc,  5  Ben.  6U;  Phet>e,  1  >Yare,  2o3;  ^lcoil  v.  Gardner,  13 
Wend.  288;  Tho  IlaiTlson,  2  Abb.  U.  S.  74;  The  Uighianaer.  1  bprague^ 
510;  Spring  v.  S.  C.  Ins.  Co.  8  Wheat.  268;  Johnson  v.  McDonough,  Gilp. 
lU5i  Davis  t>.  Child,  5  Ben.  08.  -^  w- 

3  Ex  parte  Easton,  85  U.  S.  68;  Ex  parte  Lewis,  2  Gall.  484;  Spean 
V.Hartley,  3  Esp.  81. 

4  Maggie  Hammond,  9  WalL  435;  Do  Lovlo  v.  Bort,  2  &aU.  196;  Bx 

pwrte  Easton,  i»5  U.  b.  76. 

5  Gardners.  The  New  Jersey,  1  Pet.  Adm.  223;  Ex  parte  Lewis, 3 
GalL  485;  Ex  parte  Easton,  95  U.  8.  76;  Johubon  r.  McDoi^ugh,  Gil]^ 

6  The  Phebe,  1  Ware.  265 :  The  Alaska,  3  Ben.  391 ;  Hobort  v,  Drooo, 
lOPeterStJOd:  The  Mercer,  1  tipzatfue,284i  The  Ann  Kyan,  7  BeoT^i 
£x  parte  Easton,  95  U.  8. 76. 


CHAPTER  VI. 
B0TT0BCR7. 

K.  Seflned. 


107.    ■Wli-;iv,, 

la.  Wa?Yerd 
111.  Beapond' 


§  93.  Deflnedv— A  botMmry  iKind  Is  an  obligation  ex- 
ecuted, genctally,  in  a  foraignpoTt  bytba  maateiof  avaa- 
lel,  for  repayment  of  advances  to  ftupply  necessaries,  to- 
gether with  Bucb  interest  as  may  be  agreed  on,  and  which 
nay  be  enforced  In  admiralty  in  ease  of  tier  safe  anlval, 
'--'  ' fl  absolutely  void  in  case  of  her  loss  before 


tract,^  It  is  BO  called  because  the  keel  or  bottom  of  the 
Teagel  is  pledged,'  It  is  a  contract  by  which  a  ship  is  hy- 
pothecated *  tor  a  loan  of  money  on  the  bottom  of  the  ves- 
sel at  an  enhanced  interest,  upon  sea  risks,  to  be  borne  by 
the  lender  for  a  voyage,  or  for  a  delinite  period  of  time.° 
It  is  a  peculiar  contract,  diiTerlnK  from  a  mortgai^e  or  a 
loan  with  security,  and  is  inconsistent  with  the  lien  of  the 
master  in  a  foieijjn  port  for  advances.s  It  la  itself  the 
sacnrity  to  bo  repaid  only  In  rase  the  ship  snrvives  the 
particular  risk,  voyage,  or  period,''  the  fact  that  it  con- 
tains clauses  similar  to  those  proper  in  mortBiiges,  or  that 
its  terms  import  a  transfer,  makes  no  difference  in  its 
character.'    It  vests  no  absolute  indefeaaable  interest  In 
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the  Tessel,  bnt  gires  a  claim  on  her  which  may  be  enforced 
in  admiralty.*  They  are  not  in  the  pnrview  of  the  stat- 
utes reouiring  a  record  of  mortgages  of  personal  prop- 
erty.io   They  do  not  require  possession  to  be  taken.^f 

1  The  Giapesbot,  9  Wall  135:  CaninstOD  •.  Piatt,  18  How.  07;  S.  0. 
1  Curt  340;  The  Atlas,  2  Hagg.  Adm.  STT 

2  De  LoTlo  V. Bort,2  G«IL  111$  Wataoa  v. Clark,  1  Dow. »6;  Smltti 
9.  Macneil,  2  Dow,  538. 

3  The  Draco.  2  Sum.  176:  Slmonds  v.  Hodgson,  3  Barn.  A  Adol.  87; 
nie  Huntley,  1  Lush.  24;  The  Atias,  2  Hagg.  Adm.  49;  6eaiTO>Tough  v. 
The  Lyrus,  liatch,  252:  Koy.  05:  The  Cognac,  2  Hagg.  Adm.  877;  Th« 
Zodiac,  1  Hagg.  Adm.  S20;  The  Heart  ot  Oak,  1  WTBob.  204;  Sbarpley 
V.  Hurrel,  Cro.  Jac.  208. 

4  8tainhankr.Sheppaid,13Com.B.418. 

5  The  Draco,  3  Som.  157;  ThomdOco  v.  Stone.  1  FIdL  183;  Eneas  v. 
The  Charlotte  Minerva,  39  Hunt* a  Mer.  Mag.  73 »  The  Atlas.  2  Hagg. 
Adm.  48;  Oreely  v.  Smith.  3  Wood.  &  M.  257;  The  Aline,  1 W.  Bob.  Ill; 
The  Grapeshot,  9  WalL  135;  The  Trident,  1  w.  £U»b.  29. 

6  Carrlngtpnv.  Pratt.  18  How.  617;  S.  C.  1  Cart.  810;  Iceland  v.  The 
Medora.  2  wood.  A  M.  108;  The  Irena.  6  Ben.  4:  Greely  v.  Smith,  9 
Wood.  A  M.  248;  The  Aurora,  1  Wheat.  96:  The  Htehlander,  2  W.  Bobw 
109;  Bray  v.  Bates,  9  Met.  237;  The  Atlas,  2  Hagg.^£ba.  49. 

7  The  Draco,  2  Sam.  157:  Thomdike  v.  Stone,  11  Pick.  183:  Btalii> 
tMink  V.  Sheppard,  13  Com.  s.  418;  Cole  •,  White,  96  Wend.  511:  Tlie 
Atlas,  2  Ha^.  Adm.  48. 

8  Bohertson  V.  United  Ins.  Go.  2  Johns.  Gas.  280;  S.  0. 1  Amer.  Dec. 
166. 

9  Blaine  «.  The  Charles  Carter,  4  CnuMh,  828;  U.  S.  v.  The  Delaware 
Ins.  Co.  4  Wash.  C  0.  418;  The  xonng  Mechanic,  2  Cnrt.  404;  Johns<m 
9.  Shippen,  2  Ld.  Baym.  962;  Johnson  v.  Oreaves,  2  Taunt.  344;  Tlie 
Tobago,  5C.  £U»b.  218. 

10  ThePrlnceof  8«xeCo1n]rg,8Hiagg.Adm.  887;  8.C3MooreP.OL 
Ij  The MaryAnn.  4  No.  of  Cas.  379;  The  Bebecca, 5 Q, Bob.  108}  Tlie 
Gnmanli,  3  W.  Bob.  198.  And  see  Bev.  Stats,  sec  4192. 

11  The  Draco,  2  Sam.  187;  Fontaine  v.  Beers,  19  Ala.  722. 

§  93.  Marine  risk  eesentiaL— The  essential  qoaliby 
of  a  loan  on  bottomry  is  that  repayment  is  dependent 
upon  ^e  safety  of  the  ressel  on  which  the  loan  is  made, 
and  that  the  lender  should  run  the  hazard  of  the  voyaice.^ 
The  marine  risk  is  essential  to  its  validitTJf^if  there  is  a 
marine  risk  clearly  stated,  it  is  sufficient.*  The  risk  most 
be  such  as  justifies  marine  interest.^  Where  the  paymeat 
is  to  be  made  '*  after  arrival  at  a  safe  anchoraee,  or  in  case 
of  loss,  such  an  average  as  shall  by  custom  become  doe 
on  the  salvage,"  a  sea  risk  is  expressed.*  Where  the  mar- 
itime risk  is  excluded,  it  is  void.*  The  debt  and  inteveai 
aie  both  to  be  risked  on  the  loss  of  the  vessel.? 


1  The  At9aat!e,l  Newb.514:  TheMar7^Paine2671iGfee!y  «*  SmMi, 
3  Wood,  ft  M.  2S8iTlie  Aagnsta,  1  Dods.  283, 466:  The  Woodland,  7  Ben. 
116;  Stainbank  «.  Tennlag.  6  Ekig.  L.  ft  E.  412;  llie  Atlas,  8  Hagg.  Adou 
49;  Bro^vno  v.  Arbunkle,  1  Wash.  C.  C.  484:  Northwestern  Ins.  Co.  •. 
Forward,  36  N.  T.  139;  Thomdike  v.  Stone,  11  ridE.  117;  Qreeljr  f.  Wa^ 
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Se  Lid;  mmtln.  Bus,  1«I;  The  Pombuie,  J  Sinti.  Its. 


1. 1  Bagg.  Adm.  IW. 
Tna  Mcdoni,  J  Wood.  A  M.  Hi;  TBe  Draco,  2  Bma.  IMi 
inyu^bam,  2  Pet.  Adm.  3Qfi;  Tbe  William  A  EioiiieUae, 
r  M-  .ipnnii.im  r.  Ins.  Co.  of  Penn.  4  Blnn.  214;  Bpiy  *. 

2  AdJD.  U;  Tbe  EmBoclpatlon,  1  W.  Bob. 

iSe.  !>.  *£.  <lii  CunlSolo  r.  UBffatl,! 

t  Tbe  Itoboit  Lane,  I  LoWi>9<l:  SIinoiiiIiii.HDdgKm,gBlilg.  114;  Tbo 
Keboii,  I  llaeB.  Ailia.  172;  Ilia  Indomltalile.  BinS:  MS. 

B  Tlie  AUaatlc,  Mewb.  giT;  The  Atlu.  2  Hagg.  Adm.  M. 

7  Tlie  Draco.  2  fdun.  ITBiTbe  Marr,  1  FMne.  at:  Kncbst  «.  Ca» 
TUichau],  2  PcL  Adm.  2M;  wUmer  (.  The  Bmtlti,  lUd.  3W:  Oraelr  «, 
^hli,  J  WcKia.  «  H.  M&Onel7J'.  Vtfetlunue.  1»  He.  i;  Hatnr  ■. 
Hnny.ZWuli.C.C.  I4t;  SmT7*.TbeJatuiudAJIni,lIbld.iN:  Jen- 
pln^t.liis.Co.otPeiui.fBlim.iHt  nom^Xe*.  Btose.!!  McfcUTi 
■rhoAlljic,  I  W.  Rob.  Ill:  Tlia  Atiu.  )  ID«K.  Adm.  Mj  StaDDodB  ■! 
Kod^aa.eliliig.U4i  Coruti<.IInii>>ir,lDrowiiGlT.L.*A.n>. 

g  94.  Uariue  Intersst.— Tha  perils  of  tbe  sea  being 
at  tlio  risk  of  the  lender  i^ves  the  right  of  reserving  smy 
rate  of  interest  aj^eed  on.  without  inontrlng  the  penaltr 
of  usury.i  Slarine  Interest  is  &n  element,  and  essentiu 
to  the  validity,  of  the  hond.^  The  interest  may  be  presnmed 
to  be  included  In  the  principal  som.^  If  the  lender  took 
any  advnntage  of  the  borrower'a  necesaitiea  to  exact  mora 
than  the  money  ia  worth,  admiralty  will  interfere  and  ra- 
duce  the  interest,' and  only  legal  interest  will  be  allowed, 
if  the  voyage  is  defeated  before  the  marine  risk  haa  been 
run  °  ^V!1en  the  bond  prov'des  for  no  marine  interest  nor 
sea  risk  and  1  s  cond  on  s  a  mere  pledge  to  recover  « 
debt  an  1  8  mple  n  ereat    t  a  not  a  bottomry  bond.' 

Tho  Msrj      Pa    e,  ~1,  Tlia  AUan       Hewb  6  i,  Nortlnrertem 
toa  Co  rward      N  \  li>   Tb   \         4R  atcht  w  ;  Sharpie^ ». 

Harre    Cro  Jnc  ilfi   n    m  ,Th    Ci^nac  2 Hagg. 


Hut  Aflm  »a  Grerly 

Tiu  Eng  L  Ji  h-  Mf 

"  Brown  CItI..  &  A. 

I     AitnudOe  lWaali.0. 
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S  The  Mxcy,  1  Paine,  671.  Bat  see  Greely  v.  Smith,  3  Wood.  A  M. 

236. 

4  The  Hnnter,  I  Ware,  249;  The  Packet,  3  Hason,SS5:  Wllmerv.  The 
SmIIax.  2  Pet  Adm.  2ti5;  La  Ysabel,  1  DoUb.  293:  The  Zoaiac,  1  Ha?g. 
Adin.  320;  Tlie  Cognac,  2  Hagg.  Adm.  397;  The  BoddingtouB,  2  Uagg. 
Adm.  422;  The  Lord  Cochraue,  2  W.  Rob.  320. 

5  Greely  V.  Smith,  3  Wood.  &  M.  236;  The  Atlas,  2  Hagg.  Adm.  49. 

6  The  Virginia,  8  Peters,  638;  The  Ann  C.  Pratt,  1  Ciirt.  340;  8.  C.  18 
How.  iXl;  The  William  and  Emmeline,  1  Blatchf.  &  H.  06;  The  Hunter, 
1  Wsire,  24f);  The  Atlantic,  Newb.  614;  Leland  v.  The  Medora,  2  WootL 
&  M.  !!2;  The  Mary,  I  Palno,  671;  Greely  t>.  Smith.  3  WoocL  &  M.  268; 
Jeniiin'?s  r.  Ins.  Co.  of  Penn.  4  Binn.  244;  Stalubank  v.  Fennln?,  6  Eug. 
L.  &  K.  412;  The  Emancipation,  1  Ibid.  124;  Brown  p.  Arbuukle,  1 
Wash.  C.  C.  484.   But  see  Seidell  v.  Heudrlckson,  1  Brock.  396. 

§  95.  Authority  of  o^vner.— The  owner  of  a  vessel 
may  hypothecate  it  or  its  freightage,  uj)on  bottomry,  for 
any  lawful  nuri:)ose,i  and  at  any  time  and  place.^  The 
loan  should  do  for  advances  connected  with  the  vessel.^ 
It  may  be  given  in  any  place  where  the  owner  has  no 
personal  credit,  nor  any  goods  of  his  o^vn  or  of  the  mas- 
ter;* in  a  foreign  port,*  or  at  the  home  port  of  the  vea- 
sel.'J  When  m^e  abroad,  they  are  generally  made  on 
the  next  voyage;  ?  when  made  at  the  home  port,  they  are 
frequently  made  on  time.s  AVhere  the  owner  is  also  mas- 
ter ne  may.  give  a  bottomry  bond.^  Necessity  is  not  a 
prerequisite  to  the  right  of  the  owner  to  hypothecate,  i® 
It  may  be  given  as  collateral  security  for  a  personal  obli- 
gation, ii 

1  The  Draco,  2  Sum.  157;  The  Mary,  1  Paine,  671:  Leland  v.  The 
Medora,  3  Wood.  &  M.  lOG:  Greely  v.  Smith.  Ibid.  2.'>4;  Oreely  v.Wa- 
terhouse,  10  Me.  9;  Thomdiko  v.  Stono,  11  Pick.  183:  The  Duke  oX  Oed> 
ford,  2  Hagg.  Adm.  2!)4;  The  Augusta,  1  Dods.  283, 466. 

2  The  Mary,  I  Paine,  671 ;  The  Draco,  2  Snm.  157. 

3  Oreely  v.  Smith,  3  Wood.  &  M.  263. 

4  Tumbull  V.  The  Enterprise,  Bee,  345:  Forbes  v.  The  Hannah,  Bee, 
848;  Canizares  r.  Tho  Santlssima  Trinidad,  Bee,  353;  Bucker  v.  Co- 
nyngham,  2  Pet.  Adm.  296. 

5  The  Mary,  1  Paine,  671 :  The  Draco,  2  Sum.  167:  The  Panama,  Ol- 
cott,  344:  The  Barbara,  4  C.  Bob.  1;  The  Duke  of  Bedford,  2  Hagg. 
Adm.  294. 

6  Vandewater  v.  The  Yankee  Blade,  McAll.  13;  The  Mary,  1  Paine, 
671 ;  Wihner  v.  The  Smilax,  2  Pet.  Adm.  2S6;  The  Panama,  Olcott,  343; 
The  Draco,  2  Siun.  157;  Thomdike  v.  Stone,  11  Pick.  183;  Greely  «. 
Waterhonse,  19  Me.  1. 

7  The  Jane,  1  Dods.  461. 

8  Bray  v.  Bates,  9  Met.  237;  Thomdike  v.  Stone.  11  Pick.  183;  The 
Draco,  2  Sum.  157. 

9  The  Panama,  Olcott,  343. 

10  Eneas  v.  The  Charlotte  Minerva,  39  Hunt's  Mer.  Mag.  73;  The  St. 
Lawrence,  3  Ware,  214:  The  Panama,  Olcott,  348:  Wilmer  v.  The 
Smilax,  2  Pet.  Adm.  295;  The  Draco,  2  Sum.  157;  The  Barbara,  4  O. 
Bob.  1;  The  Mary,l  Pahie,675.  But  see  Todo.  The  Sultana,  19  How.  362. 

.  11  The  Kmandpatlon,  l  W.  Boh.  124;  The  Augusta,  1  Dods.  288. 
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§  96.  Authority  of  master.— The  master  has  author- 
ity to  hypothecate  the  vessel  by  bottomry  bond  in  case  of 
necessity,  but  only  in  a  foreign  port,^  an  urgent  necessity ,9 
although  the  necessity  was  created  by  his  own  fault;  ^  but 
for  this  purpose  the  ports  of  each  State  are  deemed  foreign 
to  each  other.*  The  power  Ijelongs  to  the  master,  how- 
ever apjiointed,*  as  wlien  sippointed  by  an  American  con- 
sul in  a  foreign  port,^  or  by  the  ai^ent  of  the  owners, ^  or 
by  the  consignee  of  the  cargo,*  or  by  a  foreign  merchant,* 
so  the  master  of  a  bankrupt  hired  by  government  may 
bottom  her,  10  or  of  a  belligerant  shii),  by  virtue  of  a  car- 
tel ;i^-  but  it  is  discharged  by  capture. 12  The  master  may 
hypothecate  in  a  foreign  country,  though  the  voyage  is 
broken  up  by  capture  and  compulsory  sale  of  the  cargo 
for  advances  to  enable  him  to  ret  urn, ^3  or  for  supplies^* 
He  is  authorized  to  hypothecate  when  he  is  unable  to 
reach  funds  of  the  owners,  or  to  obtain  necessaries  or  ad- 
vances on  their  personal  credit,  is  or  when  communication 
with  these  is  precluded,  i<>  and  this,  whether  in  a  domestic 
or  a  foreign  port,  it  The  master  may  hypothecate  for  ad- 
vances; i»  but  he  has  no  authority  to  do  so,  unless  repay- 
ment is  made  to  depend  upon  the  safe  arrival  of  the  ves- 
sel, independent  of  the  personal  credit  of  the  owners.  i^> 
The  master  of  a  steamboat  may  give  a  bottomry  bond,** 
to  take  up  money,  to  pay  services  of  a  clerk,2i  or  to  pay 
wages.22  The  authority  of  the  master  extends  to  a  ny- 
pothecation  of  the  freightage.^  When  the  master  has 
ceased  to  act  as  such,  his  authority  ceases.^ 

1  Bnrke  v.  The  M.  P.  Rich,  1  Cliff.  308;  Joy  v.  Allen,  2  Wood.  A  M. 
S03;  Naylorv.Baltzell,  Tannev,55:  Thomasv.  Osbom,  19How.22;  The 
Gmpesfiot,  9  Wall.  129;  The  TVilllams,  1  Brown  Adm.  225;  Boreal  r. 
The  Golden  Rose,  Bee,  131 ;  Sloan  r.  A.  E.  I.  Ibid.  2S0;  TumDnIl  v.  The 
Enterprise,  Ibid.  845;  The  Bold  Buccleugh,  2  Eng.  L.  ft  E.  536;  The 
Alexander,  1  Dods.  278;  The  Orelia,  3  Ha^.  Adm.  75;  The  Maitland,  2 
Blss.  203;  The  Zodiac,  1  Hagg.  Adm.  S20;^he  Nnova  Leonese,  22  Eng. 
L.&E.623. 

2  O'Hara  v.  The  Mary,  100;  Perkins  v.  Coirier,  3  Wood,  ft  M.  82; 
Bryant  v.  Am.  Ins.  Go.  13  Pick.  543. 

3  Descadfflos  V.  Harris,  8  Me.  298. 

4  Burke  v.  The  M.  P.  Rich,  1  Cliff.  306 :  Selden  v.  Hendrlckson,  1 
Brock.  396:  The  William  and  Emmeline,  Blatchf.  ft  H.  72;  The  Rhad* 
amanthe,  1  Dods.  201. 

6   The  Orelia,  3  Hagg.  Adm.  75;  The  Boston,  Blatchf.  ft  H.  309. 

6  Cowan r.  The  Jacmel Packet. 2  Ben.  107:  S.  C. 7  Int.  Rev. Rec.  108 ; 
The  Nuova  Leonese,  22  Eng.  L.  d;  K  623;  The  Zodiac,  1  Hagg.  Adm. 
J20;  The  Cynthia. 

7  The  Annersley  Castle,  3  Hagg.  Adm.  1. 

8  The  Alexander,  1  Dods.  278;  The  Rubicon*  3  Hagg.  Adm.  9. 

9  Carrington  v.  Pratt,  18  Howa  63;  S»  C.  1  Curt.  340;  The  Tartar,  1 
Hagg.  Adm.  1. 

10  The  Jane,  1  Dods.  461. 
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11   GnTTford  9.  The  wnuam  Ttam,  Pet.  0.  C.  108;  S  Wash.  C.  0.  481. 

'  12   The  Tobago,  5  G.  Bob.  218. 

13  The  Robert  L.  Line,  1  Low.  388:  The  Bhadamaaflie,  1  Dods.  201; 
Hnrray  v.  Lazarus,  1  Paine,  572;  The  Packot,  3  Mason,  2M;  Rosa  «.  Tb» 
Ax^ive,  2  Wash.  C.  C.  226;  The  Aurora,  I  Wheat.  £6. 

U   Cratvford  ».  The  William  Penn.  3  Wash.  C.  C.  484:  The  Fortitade, 

5  Snm.  2')5;  The  Grapeshot.  n  Wall.  U3;  The  Boston,  Blatchf.  A  H.  325; 
Ainer.  Ins.  Co. «.  Coster,  3  Palg^e,  325. 

15  The  Virj^n, «  PetPrs,  638;  The  William  and  Emmellne,  Blatchf.  ^ 
H.  73:  Timno  r.  The  Mary,  Beo.  V"):  The  Packet,  8  Mason,  255:  Rossv 
The  Active.  2  Wash.  C.  C.  223;  Wallon  v.  Chamberlain.  3  Ibid.  290:  Tlie 
Medom,  1  Sprasnie,  138;  Tho  »axe  Cobnn;,  3  Ha?<ir*  Adm.  387;  Forbes  «. 
The  Hannah,  Bee,  343;  Pope  r.  Nickerson,  3  Story,  478. 

16  Arthur  r.  Barton, 6  TT^^s.  *  W.  11<»;  LaTsabel,  I  Dods.  273;  The  Ct> 
easslan,  3  Ben.  418;  The  Oriental,  7  Moore  P.  C.  366. 

17  The  Trident,  1  Wm.  Rob.  29. 

18  Pope  V.  Nlekerson,  3  Story,  800;  The  Fortitode,  8  Sam.  228;  The 
Gratitudino.  3  C.  Rob.  240. 

19  Stataibank  v.  Fenninjf,  6  Bnsr.  L.  A  E.  412;  Thomas  o.  Osbom,  10 
How.  23;  Pope  v.  Nickerson,  3  Story,  465. 

30   The  New  World  v.  King,  16  How.  489. 

21  Tho  Medora,  1  Spragiie.  139;  The  Jacmel  Packet,  2  Ben.  107;  Tho 
Vlbilia,  1 W.  Rob.  1 ;  S.  C72  uagg.  Adm.  228 ;  The  Gauntlet,  3  W.  Rob.  83. 

22  The  Medora,  1  Sprague,  139;  The  Trident,  1 W.  Rob.  29. 

23  The  Packet,  8  Mason,  255;  The  Zephyr,  Ibid.  841;  Ward  v.  Oreen, 

6  Cow.  173. 

24  Walden  r.  Chamberlain,  8  Wash.  G.  G.  290. 

S  97.  Necessity  the  test  of  master's  anthority.— 

The  master  cannot  hypothecate  except  in  case  of  ^eat 
distress,  with  no  other  means  of  relief,  i.  the  inability  to 
obtain  the  money  in  any  other  way.^  In  case  of  neces- 
sity the  master  may  hypothecate  at  the  port  of  destinar> 
tion,  as  at  any  other  port.*  The  necessity  mast  be  abso- 
lute to  enable  the  master  to  prosecute  the  voyage,'*  or  for 
the  safety  and  security  of  the  vessel.^  As  to  necessity, 
whatever  is  reasonable  and  just  Is  legal;  ^  that  is  a  sum- 
cient  necessity,  where  the  circumstances  of  exigency  are 
such  as  would  induce  a  prudent  owner  to  order  the  neo- 
essaries."^  Where  the  voyage  is  necessarily  abandoned, 
he  may  hypothecate. 8   The  necessity  creates  the  law.® 

1  The  Grapeshot,  9  Wall.  120;  Tunno  v.  The  Mary,  Bee,  120;  Patton 
r.  The  Randolph,  Gilo.  467:  The  Draco,  2  Sum.  157j  Crawford  v.  The 
William  Peim,  8  Wash.  C.  0.  484;  Fumlss  r.  The  Taatfovai,  Olcott,  65; 
Doddln^ou  v.  HaUet,  1  Yes.  Sr,  407. 

2  Burke  v.  The  H.  P.  Rich.  1  Cliff.  308;  The  Packet.  8  Mason,  3!»; 
Tho  Lavonia  r.  Barclay,  1  Wash.  49;  Riicher  v,  Con^ighain,  2  Pet. 
Adm.  2D5;  Hurry  v.  Hurry,  2  Wash.  C.  C.  148;  Pope  v.  Mlckezaon,  9 
Story,  478;  The  Fortitude,  8  Sum.  228. 

3  Reade  v.  Commercial  Ins.  Co.  3  Jolms.  352. 

4  The  Aurora,!  Wheat.  96:  Gibbs  r.  The  Texas,  Crabbe.  236;  The 
Boston,  Blatchf.  &  U.  309;  Walden  r.  Chamberlain,  8  Washl  900; 
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JtncbefT  V.  Oonynghain.  2  Pet.  Adm.  290;  The  Sarah  Ann,2  Snm.  21S; 
Patton  V.  The  Bandolpb,  Gilp.  407;  Pope  v.  Nickerson,  3  Story,  478. 

A   The  Aurora*  1  Wheat.  96;  The  Boston,  Blatchf.  &  H.  309. 

6  The  aratltucllDe.  3  C.  Rob.  196;  The  Nelson,  I  Hapr.  Adm.  169; 
The  Rhadamanthc,  1  Dods.  2D1;  The  Gauntlet,  3  W.  Bob.  «i. 

7  The  Grancshot,  0  Wall.  12^;  The  Moflor!\,  1  Spraffue.  13fl;  The 
Fortitude,  3  Sum.  223;  Thomas  ».  Gitthigs,  Taney,  472;  Webster  v. 
Seekamp,  4  Dam.  &  A1(L  3o2. 

8  The  Robert  L.  Lane,  1  Low,  3^;  The  Nelson,  1  Ilagr?.  Adm.  169. 

9  The  Circassian.  3  Ben.  416;  The  Gratitudine,  3  C.  Rob.  240. 

98.  ReBtriction  on  authority  of  master.— The  mas- 
ter cannot  hypothecate,  if  lie  has  money  on  board  sufficient 
for  the  8hii>'a  expenses;  ^  but  he  is  not  bound  to  take  the 
money  on  board  which  belongs  to  the  shippers.^  AVhen 
the  master  has  funds  in  his  hands  of  the  owners,  or  within 
his  control.8  or  can  by  any  means  procure  them,  either  on 
his  own  or  the  owners  credit,*  or  by  advances  on  freight, 
or  by  passage  money,  he  is  not  authorized  to  bottom  the 
vessel.5  He  has  no  authority  if  anv  consignee  or  agent 
of  the  owner  be  present  with  funds,^  or  a  i)art  owner, ^  or 
can  be  communicated  with  by  telegraph. «  If  the  owner 
be  present,  tlie  bond  is  valid  only  by  reason  of  his  implied 
assent.'"*  Where  there  was  a  consignee  to  give  credit  and 
make  advances,  this  circumstance  repels  the  necessity  for 
hypothecation,  either  express  or  implied.!*  He  has  no 
authority  to  hypothecate,  if  he  has  goods  of  his  own  on 
board,  and  could  raise  money  thereon, n  otherwise  if  he 
could  not  raise  the  money. i^  lie  cannot  hypothecate 
merely  to  secure  or  pay  pre-existing  debts;  ^  but  he  may 
bottom  the  ship  to  liberate  her  from  arrest  and  sale  for 
an  antecedent  uebt,  but  not  for  a  mere  threat  of  arrest.i* 
He  cannot  hypothecate  the  vessel  and  freight,  and  the 
cargo  also,  so  as  to  bind  the  owners,  ^^  nor  for  money  for 
his  own  use,i^  nor  pledge  the  freight,^?  nor  can  he  hypoth- 
ecate for  the  benelit  of  the  cargo.  *<* 

1  The  Wllllamand  Emmelino.  Blatdif .  A  H.  73:  Boreal  v.  The  Goldep 
Rose,  ISec,  I'H;  The  Packet.  3  Masou,  2d5;  Walueu  o.  Chamberlain,  S 
Wash.  C.  d  2!!0. 

2  The  Paclcct,  3  Mason,  205. 

3  Tlie  William  and  Eramollne,  Blatchf.  A  IT.  73;  Walden  r.  Charo- 
bcrLiin.  3  Wash.  C.  O.  TA);  IJorcal  v.  Tho  (Jolden  Rose,  lieo,  i31 :  I'orbes 
V.  Tho  Hanuah.  Uec,»H;  CuiMsluo  r.  Porcz,  2  Dill.  104:  Tho  Packot,  3 
K&son,  2.V);  The  Fortltiub*.  IJlatdif.  &  H.  8-'0:  Joy  r.  Alien,  2  Wood.  A 
U.8J<;  Tlio  Zodiac.  I  IIn«g.  Adm.  320;  Tlio  .Sydney  Cbve,  2  Dods.  1I5 
The  Iiero. '2  Dods.  139;  Tho  Gustavia,  Blatchf .  &  11.192;  TheAlexan- 
ander,  I  Dods.  278. 

4  The  Atlantic,  Newb.  618;  The  Hunter,  1  Ware,  254;  Ruchcr  r.  Co» 
Bynsham,  2  Pet.  Adm.  2^5;  Tlie  Fortitude,  3  Sum.  257 ;  Ross  «.  The  Ao- 
ttve,  2  Washj C, C. 223;  Leland  r.  The  Medora, 2  Wood.  AM. 08;  Tho 
Bougliton.  3  Ilaffff.  Adm.  100;  Tli'i  Prince  of  Baxo  Coburg,  3  Hagg.  Adm. 
KTiThe Hero, 2 Dods.  139;  The Bhadamanthe,  1  Dods. 201. 
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5  The  Aurora,  1  Wheat  96;  The  Eledona,  2  Ben.  87:  Burke  v.  The 
M.  P.Rlch»l  Cliff.  314;  Fiimiss  r.  The  Masoun,  Olcott,  62;  Leland  v. 
The  Medora,2  Wood.  &  M.  107;  Thomas  v.  Osbom,  19  How.  22;  The 
Hersey,  S  Hagg.  Adm.  404. 

6  Tiiimis  p.  The  Mary,  Bee,  120;  Putnam  v.  The  Polly,  Ibid.  157; 
Sloan  V.  The  A.  £.  I.  Ibid.  230;  Canizares  v.  The  Santlssima  Trinidad, 
Bee,  353:  Hopk.  185:  Ruchcr  v.  Conynj?ham,2  Pet.  Adm.2.:5;  TlieLa- 
viniar.  Barclay,  1  wash.  C.  C.  40;  Pattou  v.  The  Randolph,  Gllp.  457; 
The  Nelson,!  Ilagg.  Adm.  Iti:);  The  Khadamauthe,  i  Dods.  2Ul;  The 
Mcdom,  1  Spraguc,  13d;  The  Circassian,  3  Ben.  3a8. 

7  Patton  V.  Randolph,  Gllp.  457 :  Seldeu  r.Hendrlckson,  1  Brock.  396; 
The  Lavlnia  v.  Barclay,  1  Wash.  C.  C.  43. 

8  Asnrtcnltnral  Bank  v.  The  Jane  JO  La.  1 ;  Tlie  Wave,  4  Enff.  lAvr  & 
En.  5a.);  The  Nuova  Leonese,  22  Eng.  L.  &  E.  623;  The  lianibnrc, 
Bro^vn  &  L.  273:  Wilkinson  r.  Wilson,  8  Moore  P.  C.  4V);  33  En^j.  L.  * 
E.  62;  The  Lochicl,  2  W.  Rob.  34:  Wallace  r.  Ficlden,  7  Moore  P.  C.  398, 
reversing  The  Oriental,  3  W.  Rob.  243;  2  Eng.  L.  &  E.  646. 

9  The  Panama,  Olcott.  34S;  Patton  r.  The  Randolph,  Gilp.  457;  The 
Mar>',  1  Pahie,  671 ;  The  Aurora,  1  Wheat.  96. 

10  Lehind  r.  The  Medora,  2  Wood.  &  M.  92 ;  Tunno  o.  The  Mary,  Bee,120. 

11  Canizares  v.  The  Santisslma  Trinidad,  Bee,  853;  Cuplsino  v.  Perez, 
2  Dali.  li)4. 

12  The  William  and  Emmeline,  Blatchf.  &  H.  66. 

13  The  Aurora,  1  Wlieat.  r6;  Hurry  v.  The  John  and  Alice,  1  Wash.  C. 


Moore  P.  C.21;  The  Lochicl,  2  W.  Rob.  34;  The  Osmanli,  3  Ibid.  !'«; 


Clark  ».  Laidlaw,  4  Ibid.  345:  Lelaud  r.  The  Medora,  2  Wood.  &  M.  115; 
Greely  v.  Smith,  Ibid.  253;  Boreal  v,  Tlie  Emporor,  Bee,  239;  The  Vir- 
gin, 8  Peters,  638;  Greeley©.  Waterhouse,  19  Mo.»;  Hurry  r.  Hurr}%2 
wash.  C.  C.  145;  The  Hero,  2  Dods.  13^;  The  Maiy,  1  Paine,  671. 

14  The  Aurora,  1  Wlieat,  96;  The  Boston,  Blatchf.  A  H.  334;  The  VI- 
billa,  1  W.  Rob.  1.  And  see  The  OsmanU,  3  W.  Rob.  198;  The  Yuba,  4 
Blatchf.  352. 

15  Naylor  v.  Baltzell,  Taney,  65;  The  Packet,  3  Mason,  255. 

16  Gibbs  V.  The  Texas,  Ci-abbe,  236;  Fox  v.  Holt,  4  Ben.  291;  Joy  v. 
Allen,  3  Wood.  &  M.  328:  Keith  v.  Murdock,  2  Wa»h.  C.  C.  2j7:  Fox  v. 
Holt,  4  Ben.  2Ji;  Joy  v.  Allen,  2  Wood.  &  M.  328. 

17  Keith  V.  Murdock,  2  Wash.  C.  C.  297. 

18  Fontaine  v.  Cal.  Ins.  Co.  9  Johns.  29. 

§  99.  To  whom  bond  may  be  given.— There  are 
cases  in  which  an  agent  may  take  a  bottomry  bond^  or  a 
consignee,^  but  he  cannot  lend  his  own  money  if  he  has 
funds  in  liis  hands  belonging  or  due  to  the  owners ;8  he  is 
bound  to  see  that  a  necessity  exists.*  The  owner  of  the 
cargo  may  take  a  bottomry  bond;5  but  part  owners  or 
ship's  husband  of  the  vessel  cannot  take  a  bottomry  bond 
on  the  shares  of  the  other  part  owners.*  The  bond  may 
be  given  by  the  owner  in  a  foreign  port,  to  the  master,  to 
secure  advances  and  wages  due  liim.?  The  court  may  re- 
fuse to  enforce  the  bond,  where  the  libellant  had  abandoned 
the  character  of  consignee,  employing  the  vessel  without 
accounting  for  her  earnings.^ 
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1  The  Oriental,  3  Eng.  L.  A  E.  046 ;  Beade  A  Ck>inmer.  Ins.  Co.  3 
Jobns.  382:  S.  C.  3  Amer.  Pec.  495:  Fumlss  v.  The  Magoun,  Olcott,  62; 
Tbe  Jane,  1  Dods.  461 ;  The  Tartar,  1  Haeg.  Adm.  1 ;  The  Zodiac,  Id.  320 ; 
The  Eliza  Jane,  1  Sprague  ISd,  denvlng  The  Packet,  3  Mason,  255;  The 
Emperor,  Bee,  339.  Ana  see  llie  Hero,  2  DodA  139. 

2. Gardner V. The  New  Jersey,  1  Pet.  Adm. 223;  Lavlnla  v.  Barclay, 

1  wash.  C.  C.  49;  Boss  v.  The  Active,  2  Id.  226;  Bucher  v.  Ck>nyn9ham, 

2  Pet.  Adm.  296;  The  Eliza  Jane,  1  Sprague,  155;  Fumlss  v.  The  Magoun, 
Olcott,  62:  The  Knoya  Leonese,  22  Eng.  L.  A  E.  623;  The  Alexander, 
1  Dods.  276:  The  Hero,  2  Ibid.  139:  The  I^elson,  1  Bagg.  Adm.  169;  The 
Zodiac,  1  Bagg.  Adm.  320;  The  Lord  Cochrane,  2  v7.  Bob.  320;  The 
Oriental,  3  Ibid.  243;  Beade  v.  Com.  Ins.  Co.,  1  Ware,  254,  denying  The 
Emperor,  Bee,  339. 

3  Hnrry  v.  The  John  A  Alice.  1  Wash.  0.  G.  293;  The  Lavlnia  v.  Bar- 
clay, 1  Wash.  C.  C.  49;  Boss  v.  The  Actlye,  2  Ibid.  226;  Bead  v.  Commer- 
cial Ins.  Co.  3  Johns.  352;  The  Eliza  Jane,  1  Sprague,  155. 

4  The  Boyal  Arch,  2  Spinks  Adm.  258;  S.  C.  33  Eng.  L.  A  E.  602. 

5  The  Eliza  Jane,  1  Sprague,  155;  Boss  v.  The  Active,  2  Wash.  C.  0. 
826. 

6  The  Larch,  2  Cart  433;  Patton  v.  The  Bandolph,  OUp.  457;  Mum- 
ford  r.  NicoU,  4  Johns.  Ch.  626:  8.  C.  20  Johns,  611:  Lamb  v.  Durant,  12 
Mass.  54 ;  Merrill  v.  Bartlett,  6  Peck.  46:  Braden  «.  Gardner.  4  Peck,  456; 
French  r.  Price,  24  Pick,  14 ;  Ex  parte  Toung,  2  Yes.  A  B.  242;  2  Bose,72, 
note,  overruling  Doddington  v.Hallet,  1  Yes.  Jr.  497. 

7  The  Panama,  Olcott,  843;  Gonard  v,  Atlantic  Ins.  Co.  1  Pet.  386; 
Franklin  Ins.  Co.  v.  Lord,  4  Mason,  248. 

8  Clark  r.  The  Leopard,  4  Law  Bep.  153. 

§  100.  Constmctlon  of  contract.— A  bottomry 
bond  is  to  be  constraed  liberally,  so  as  to  carry  into  effect 
the  intention  of  the  parties.^  The  law  implies  that  the 
ship  is  not  to  be  made  over  to  any  other  use  and  purpose, 
and  this  need  not  be  stated  in  the  bond.^  The  words 
**  utter  loss  of  the  ship  "  mean  an  actual  total  loss,^  and 
the  words  **  lost  or  not  lost"  if  omitted,  may  be  supplied 
by  other  equivalent  expressions.^  Where  a  bottomry 
bond  is  given  to  secure  a  past  indebtedness,  it  may  be  re- 
garded as  a  new  loan  on  bottomry.^  The  bond  does  not 
necessarily  include  the  freight,^  but  it  may  be  included, 7 
and  it  may  include  all  the  freight  of  the  whole  voyage^ 
-which  has  not  been  paid  to  the  master  or  owner.^  When 
the  freight  is  pledged,  the  presumption  is  that  it  means 
the  freight  to  be  earned  in  the  course  of  the  voyage.i<> 
The  form  and  operation  of  a  bottomry  bond  is  controlled 
by  local  law.  11 


162;  The  Bellance,  Ibid.  66. 

2  The  Draco,  2  Sum.  157. 

3  Insoxance  Co.  of  Penn.  v.  Duval,  8  Serg.  A  B.  138. 

4  Atlantic  ms.  Co.  v.  Conard,  4  Wash.  C.  C.  662. 
§  Gieely  V.  Waterhouse,  19  Me.  1. 


6  ^Tlie  Diftcor  3  SmiL  ISTi  CntwtorA  v»  Tt»  WnUsu  PoilL  I  Wiih.  34; 
La  ConstaacU,  4  Notes  of  Gas.  286;  Tbe  Mar?  Ann,  XbiOTe. 

7  Mniray  V.  Lazarus,  1  Falne,  573:  The  Packet,  8  Mason.  tS6;  The 
Augusta,  iDods.  28Ss  The  Nelson,  1  lugg.  Adm.  169;  The  Oraititftdiike, 
I  G.  Rob.  240. 

8  The  Zeplnrr,  S  Mteon,  Ml :  The  Dowthorpe,  2  W.  Bob.  79;  atbUee 
the  Jacot,  4  U. iBob.  245;  The  Eliza,  S  Kigg.  Aom.  87. 

9  The  John,  S  W.Bob.  170;  The  Cynthia,  20  Bog.  L.4fcE.68S. 

10  The  Zephyr,  S  Mason.  341. 

11  The  Draco,  2  Sum.  186;  The  Zodiac,  1  Haog.  Adm.  330;  The  Nel- 
son, Ibid.  169.  ^^ 

§  101.  What  may  be  taoked  on.*— A  bottomry  cred- 
itor may,  by  paying  seamen's  wages,  entitle  himself  to  ^ 
novation  in  tueir  place  for  the  recovery  of  their  denutmls 
against  the  vessel.^  So  advances  made  for  indispensable 
repairs  and  supplies  to  relieve  the  ship  may  be  included.^ 
A  charge  for  commissions  in  procuring  the  loan  is  proper, 
as  incidental  to  the  loan  itself.^  A  stipulation  that  the 
cost  of  insurance  may  be  included  will  not  invalidate  the 
bond.* 

1  The  yiigin,  8  Pet.  538 ;  The  Cabot,  1  Abb.  Adm.  150;  SammfirlkeTla 
r.  Bosenkrants,  1  Hagg.  Adm.  62. 

2  Miller  r.  The  Snow  Bebecca,  Bee,  15L 

3  The  Yuba,  4  Blatchf .  352. 

4  The  Bobert  L.  Lane,  1  Low.  390;  The  Bhadamantbe,  1  Dods.  20L 

§  102.  As  a  negotiable  inatmment-^It  is  in  iseneral 
considered  a  negotiable  instrument,  enforceable  oy  tilo 
holder  in  his  own  name,^  but  only  in  a  qualified  sense.^ 
The  lien  is  not  lost  bv  assignment.^  even  to  the  agent  of 
the  owners  who  bought  it  with  their  own  money,*  and  Is 
not  affected  by  the  assignee  of  the  bond  taking  a  mor^ 
gage  on  the  vessel.^ 

1  The  Prince  of  Saxe  Gobnrg,  3  Bagg.  Adm.  387 ;  8. 0. 3  Moore,  P.  C 
1;  The  Mary  Ann,  4  No.  of  Gas.  379;  The  Bebecca«5  0.Bob.  102;  TM 
Osmanll,  3  W.  Bob.  198. 

2  Burke  v.  The  M.  P.  Blch,  1  GliS.  313;  Thompson  t.  Domioj,  14 
Mees.  &  W.  408. 

8  Johnson  r.  The  Belle  of  the  Sea,  15  Int.  Bev.  Bee.  146. 

4  Johnson  v.  The  Belle  of  the  Sea,  1^  Int.  Ber.  Beo.  146. 

5  Bnrkev.  The  M.  P.  Blch,  1012.306. 

§  103.  Bond  with  collateral  seonrity.— When  a 

bond  is  given  with  collateral  securities  for  debts  due,  that 
fact  may  be  shown,  notwithstanding  the  recital  that  it  is 
eiven  for  advances.  ^  Simple  contract  securities  for  which 
It  is  given  are  merged  in  the  bond.^  The  bond  may  be  ac- 
companied by  collaterals,  as  a  bUl  of  exchange.*  Where 
a  bill  is  drawn  and  a  bottomry  at  the  same  tmie«  the  bill 
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nrast  sliare  tlie  fate  of  the  bond.^  It  Is  no  difieharge  of 
the  lien  created  by  the  bond.*  The  payment  of  one  ex- 
tinguishes both.0  It  is  valid,  although  a  note  or  other 
obligation  is  also  given  for  the  demand." 

1  Oreely  v.  Waterhonse,  19  Me.  1. 

2  Bray  V.  Bates,  9  Met.  237. 

LTho  Hunter,  1  Ware,  252;  Greely  v.  Smitb,  8  Wood.  A  M.  292;  The 
Qtic,  Newb.  Adm.  S2IH. 

4  The  Atlantic,  Newb.  Adm.  520;  The  Jane,  1  Dods.  461:  The  Ao- 
gosta.  Ibid.  288. 466. 

t^  Leland  r.  The  Medom,  2  Wood.  A  M.  100;  The  Hunter,  I  Ware, 
252:  T1ieAciga8ta,lI>odB.256;  The  Jane,  Ibid.  466;  The  Ariadne,  IWm. 
Boll.  411. 

6  The  AOantlc,  Ntwb.  A<1in.  620;  The  Honter,  1  Ware,  249. 

7  The  HUarlty,  Blatchf.  ft  H.  90. 

§  IM,  VallcUty  of  bonds.— A  bottomry  bond  is  not 
▼alid  unless  given  to  enable  vessel  to  leave  port,  either 
for  necessary  repairs,  or  claims  on  her,  there  being  no 
other  means  of  getting  the  money.  ^  Where  the  distress 
is  admitted  or  established,  .the  want  of  personal  credit  be- 
yond question,  and  the  bond  apparently  correct,  the  pre- 
sumption of  law  is  in  favor  of  its  validity,^  and  admiralty 
will  support  it  as  far  as  justice  will  admit,  according  to 
the  principles  of  equity.  <>  It  is  not  material  whether  the 
supplies  were  directly  furnished,  or  money  advanced  to 
pay  for  them.^  A  bond  is  valid,  though  the  repairs  were 
maae  or  supplies  furnished  before  the  loan  was  effected,' 
if  the  original  intention  was  to  give  the  bond.  It  is  not 
necessary  that  the  loan  or  supplies  should  have  been  al- 
ready received;  the  credit  of  the  lender  is  a  sufficient  con- 
sideration, if  given  on  the  faith  of  the  bottomry,<>  so  the 
assumption  by  the  obligee  of  certain  debts  due  by  the  ves- 
sel is  a  sufficient  consideration.?  Nor  is  it  an  objection 
that  the  advances  were  made  from  time  to  time,^  or  that 
a  part  of  the  loan  was  a  bill  of  exchange  drawn  on  the 
home  port  of  the  vessel,^  or  that  a  bill  <^  exchange  was 
drawn  for  the  same  sum  for  which  the  bond  was  given,  lo 
The  fraudulent  practices  of  an  owner  or  mortgagee,  which 
might  render  the  voyaj^e  illegal,  do  not  invalidate  a  bond 
to  a  bona  Jlde  lender. ^^  Its  validity  is  not  affected  by  the 
irregular  conduct  of  the  owner,  if  the  lender  be  not  privy 
thereto,^'  as  where  the  money  was  used  for  other  purposes 
than  that  of  fitting  out  the  vessel,  i'  nor  by  anj  contract 
between  the  owners  and  charterers  as  to  freight.^^  A 
bottomry  bond  given  to  pay  a  prior  one  must  stand  or 
fall  with  the  first  hynotheoatlon.^  A  bottomry  bond  may 
be  good  in  part  and  Dad  in  part;  insuchcaseiiiBenforce^ 


able  in  •dmlnilij  fartho  putidilch  Isgood,^  and  tiiongh 
it  may  be  bad  as  a  boOomry,  it  may  yet  be  good  as  a 
mortBigey  but  not  unless  it  be  reooided,^*  and  may  be  en- 
foroea  at  common  law.u  They  axe  to  be  oonstnied  liber- 
ally for  the  benefit  of  the  obligee.^ 


1   GIbtav.Tte  Texas,  Onbte.9i^ 

3  6TCelTr.Siiittli.3Wood.&X.2X;  TbeMny  Ana.  IKotesof  C 
m;  Tbe  Vlbilia,  1  Wm.  Bob.  1.  expUmtns  Tte  Jaeob,  4  C  BoU.  345. 

3  Fartard  r.  Tbe  Louisa.  3  ITctod.  A  X.  <l :  The  Cocnac,  2  "Bagtf, 
Adm.  777 :  The  St.  Ctthenne,  3  Han.  Adm.  l9i:  The  Mary  Ann,  10 
Jar.  S3;  4  Notes  ot  a  376:  Smith  rTGoald.  4  Moore  F.  C.  d  28:  The 
Trident,  IWm.  Boh.  39;  The  Heart  oC  Oak,  IbUL2M. 

4  Thmnas  e.  Osboni,  It  How.  SS:  The  GostaTtak  Blatchf.  A  H.  189: 
The  UnioiiBxpress,  I  Brown  Ad.  j»;  The  A.  B.  Donlap,  1  Low.  361. 

5  The  Tnha,  4  Blatrhf.  3SS ;  The  Kattleen.  S  Ben.  458:  Fnmiss  e. 
The  Magoon.  Okott,  5S ;  The  Panama.  Ihid.  5tt;  The  Vusin,  8  Pet. 


SI:  HnTTTr.  Harry, 2  Wash. C G.  14S;  The  Panama. Oloott, 330;  Burke 
V.  The  M.  P.  Bich,  1  ClilT.  315 ;  La  Ysabel.  1  Dods.  273.  Otherwise  it  Is 
bad;  The  Hnnter.  1  Ware.  2»;  Bocher  v.  Conyagham,  2  Pet.  Ad.  295. 

f  The  Panama,  Oleott.  30;  Doke  of  Bedford,  2  Hagg;  Adm.  291;  The 
Ylighi,  8  Pet.  538;  The  Barhara,  4  G.  Bob.  L 

7  Cohen  «.  The  Amanda,  Crabhe,  277. 

8  TheyiRin.8Pet.538;  FiinilS9e.TheMiigoim«Ol00tt,55;  TheAii- 
rois,  1  Wheaft.  107. 

9  The  Panama,  Oloott,  SIS;  TheBailMcm,4G.Bob.L 

10  The  Hnnter,!  Ware,  249. 

11  TheHaryAnn,LawBei».l  Ad.AE.lS. 

12  Canixazes  v.  The  Santlsshna  Trinidad,  Bee.  S6I ;  WDmer  v.  The 
SmSaz, 3 Pet. Ad. 300, note;  The Yirgin, SPet. 538. 

13  Greely  9.  Smith,  3  Wood.  A  M.  2S3;  The  FOrOtode,  S  Sum.  228. 

14  The  Erie,  3  Ware,  230;  Pitman  e.  Hooper,  S  Svm.  50. 

15  The  Aurora,  1  Wheat.  96 ;  Walden  v,  Ghamberlatai,  9  Wash.  290; 
Dohson  V.  Lyail,  8  Jnr.  969. 

16  The  Yligln.  8  Pet.  538 ;  The  Packet,  S  Mason.  255 :  The  Bridge^ 
water,  Olcott,  S5:  Carrington  v.  Pratt,  18  How.  67;  Fomlss  v.  The  Ma- 

Kun,  Ibid.  55;  The  Hunter.  1  Ware,  249:  Oreely  o.  Smith.  3  Wood.  4fe 
,  236;  The  Aorora,  1  Wheat.  107;  La  Tsabel,  1  Dods.  273;  The  Augusta. 
1  Dods.  283, 466:  The  Tartar,  1  Hagg.  Adm.  1 ;  The  Nelson,  1  Hagg.  Adnu 
109;  The  Gratundhie,  3  C.  Bob.  240;  The  Hero,  2  Dods.  139. 

17  Greely  v.  Smith,  S  Wood.  A  M.  253;  WOliama  r.  Steadman.  Skin. 
345 ;  S.  C,  Holt,  126 ;  The  Atlantic.  Newb.  Adm.  518 ;  The  Uonter,  1 
Ware,  249;  Thomdike  o.  Stone,  11  Pick.  183. 

18  Horry  v.  Hurry,  2  Wash.  0.  G.  145:  Hurry  v.  The  John  A  Alice,  1 
Wash.  C.  G.  297;  The  White  Squall,  4  Blatchf.  103;  Gardner  «.  The  New 
Jersey,  1  Pet.  223;  Samsun  o.  Braggington,  1  Yes.  8r.  443. 

19  Greely  o.  Smith,  8  Wood.  A  M.  256:  Pope  v.  Nlckerson, 3  Story246Sr 
Simonds  «.  Hodgson,  8  Baca.  A  Adot  58 ;  The  Smaoclpation,  1  Wuu 
Bob.124.  SeeoaicilOO. 
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5  XOS.  ITecesslty  to  ba  ahowu.— It  must  be  shown 
by  ths  creditor  that  tho  r.dranccs  were  necessary  to  e£- 
feclanle  t!*  obji^cts  of  tlia  roynge,  or  tlie  safety  of  tfio 
sbip:'  anil  that  tboHuppltcs  t!iU9  necenaary  coutd  not  be 
procured  upon  tho  oiTncr'a  credit  or  witli  hla  funds,  or  at 
the  place,-  r,nd  tli^t  tlio  mnstcr  bad  not  or  appeared  not 
to  ba-ve  funds,  and  tlii't  tljc  owner  bad  no  credit.^  and  tba 
ivantof  pci-sonnl  ctiMlit  msy  bo  shown  by  bankruptcy;' 
that  he  conlil  nrt  procure  money  without  resorting  to  bot- 
tomry .*  That  tbu  advances  were  for  tho  bnmediat^  usa 
of  tho  voasel,"  and  thr.t  tliey  were  reaaonablc'  IIo  must 
show  tho  items  advanced,  with  proof  lo  sustsin  them." 
'Where  [ictitious  items  aio  inserted  with  intent  to  dcfr3,u(I, 
a  paxt^  to  tho  fraud  cannot  enforpo  Iho  bond.'  It  is  BufB- 
cleut  if  tlie  necessity  was  apparent  upon  duo  inquiry  and 
.._-  ^M= ,»     ■...,.  : — .',., ncd  to  have 
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.    , ,     WIiMt.  n.  Ubuliiit     Vub.  O  O.  tM.   Tbraus 

■  paSrao       How  Sti  TbB  Pwl  t,    UmmlCU  AU        Wmm 

Am.  m  XBitx      1  Mil II I     Punp    R,  tlia  L3  inta  _  Usnlar 
Wub.  C  a  niHIiiTT      Tba      tniMH  AI&B.nild  sni.Ron  ^Ri 

B^a^Toilp.  4B    i£b  BtU^iata  (Ncott.  K   Otaifc      T«uUa 

)  The  A.  B.  DnnLin,  ]  liOw.  SV:  Tbe  Bunh  Btarr,  I  STinigue.453: 
TbeScaLuk.nilil.Sil;  Tlia  JuneiiOny.l  Bcu.Uiil  Tho  SaieaUilL, i 
BtMtebl.  iX};  Tlia  OTBpeatioc  3  WoU.  in. 

4  Tbe  Jamea  Qag,  I  Ben.  W;  The  Gsi  Lark,  1  Siiragns,  Kh 

5  I>nttii.Bead,l!iHow.961. 

S   FanilaB*.TbeUagDmi.01c»tt,al;  Tba  Annir*,!  Wbsat-M. 
T    TllBPOTtanilii.SSlim.2«;nosiiB.  Tho  Active.  2  W«3li.C.C.«B;' 
C  n.  V.  Sent,  1  Johns.  lOJ;  Bnch^r  v.  ConjnihiUB.  »  PoL  AilDi-.S'aj 

Tbe  BrldgmnMr,01ei>U,»;.CmiIi>nl  t.  Tbe  TVOUaniTeim,  1  Wssta. 
CCtM. 

DMTTS.  AA.-8. 
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8  Tb0  Brlde«water,  Olcott,  SO:  The  Arxtor%  1  Wheat.  S6;  CrsvfoM 
r.  Th«  William  Pcnn,3  Wash.  C.  C.  4;4sHurry  v.  The  John  and  Alice.  1 
Wash.  G.  C.  233:  Boreal  9.  The  Golden  Iloso,  Bee,  131 ;  The  WiUlani  and 
KmmeUne,  Blaichf .  &  IL  7v>;  Clark  v.  Laidlow,  4  Boh.  (La.)  343. 

9  Carrington  v.  Pratt,  18  IIow.  61;  The  Fortitude,  8  Sum.  254. 

10  The  Lulu.  I  Abb.  U.  8.  TS;  Chase,  Dec.  ICA\  The  Fortitude,  I  Sign. 
22'^;  The  (Jrapesliot,  9  Wall.  ISail'^limiss  r.  The  Ma^oun.  Olcott,  IS5; 
Tlie  ZotHac.  1  Ha?!?.  A(hn.  820;  The  GalyiMO,  8  Ilagg.  AOm.  1(9;  The 
Kelson,  I  Ila??.  Adm.  lo:). 

11  The  Fortitude,  8  Sum.  223. 

12  Tlie  Grapeshot,{)  V/all.  133;  The  Lulu,  lOWall.  l^^tThe  Kaloniimi, 
lOWalL  216.  expUiiniu.t  Thomas  v.  Osboni,  in  IIow.  22;  ami  Pratt)  9, 
Roed,  n  How.SdX   And  see  TlioHaltland.'i  BIss.  20-'}:  Tb*^  Samli  Btarr, 
1  Spra'ru^,4-')S;  The  Elcdona,  2  Ben.  33;  The  NovrrRink.  5  Blatdif.  frM| 
The  Sea  Laric,  1  Spraguc,  671 ;  The  Prospect,  8  Blatchf .  52i>. 

§  103.  Burden  cf  proof.— The  necessity  for  repalm, 
being  shown,  it  is  on  the  owner  to  sliow  that  the  monpj' 
coulu  have  been  obtained  otherwise  than  resorting  to  Uqu 
tomry,!  or  that  the  master  had  funds  of  the  owners.*  Jf 
the  owner  of  the  cargo  suffers  it  to  be  sold  under  the  b(jt» 
tomry  bond  without  requiring  evidence  of  the  necessity, 
it  will  not  avail  in  an  action  against  the  owner  of  the  riwh 
8el  to  show  that  the  necessity  did  not  exist.* 


8 

Tlie 

Baodolph,  Clip.  4(i0. 

2   The  Fortitude,  S  Sum.  228. 

8  Naylor  V.  Baltzell,  Tauey,  AS. 

§  107.  When  TOid.— If  a  bottomry  bond  be  obtefned 
by  duress,  it  is  void;  ^  but  a  threatened  lawsuit  is  not  <lu* 
Tess.'<>  Where  the  bond  was  taken  for  a  larger  auiouut 
than  was  actually  advanced,  it  was  void.*  A  bond  «rso» 
cuted  in  a  domestic  port  for  money  neither  loaned  for  nor 
applied  to  the  purposes  of  the  voyage,  cannot  be  enforced.'^ 
w  here  repairs  ar»ordered  or  money  advanced  ou  iN^rsotial 
credit  of  the  owner,  master,  or  agent,  a  bottomry  iKinU 
will  not  be  sustainea,^  but  the  instrument  may  be  vaXUl  as 
a  lien.8  It  is  void  if  the  voyage  be  lost  by  any  accident 
within  the  conditions  of  the  bond. 7  If  a  personul  1  iabil  it  y 
survives  the  loss  of  the  vessel,  the  bond  will  not  be  (jpood. 
as  a  bottomry  bond.*  In  such  cases  the  owners  are  pot 
personally  bound  beyond  the  extent  of  the  fund  plcd;;cd 
which  comes  into  their  hands.^  When  the  marine  inter- 
est is  reserved  and  the  risk  excluded,  the  bond  is  void.<<> 

1  The  Heart  of  Oak,  1  Wm.  Boh.  204;  The  OaunUet*  8  Ibid.  82. 

2  Forbes  v.ApptetoOt  6  Cnsh.  118. 

3  Carrington  v.  Pratt.  18  How.  68,  afflrmtng  8. 0. 1  Cnrt.  949, 

4  Knight  V.  The  Attl]»,Gnbbe,  826, 


ft  The  BiuiMr.  I  T^ve,  Ml:  The  Wsre,  4  Itog.  -Xi.  *  £.069;  Leland  r. 

The  Kedora,  9  wood.  ^  K.  107:  JeimhiaB  vTCmflltiixjBywi  A  BL  42; 

•<]iirllii9r9.  Robertson,  7  Mto.  ft  O.  SaajTie  AAlanUo,  Kewb.  Adm.  518; 

11  Mass.  40 :  The  Aurora,  1  Wheat.  M;  The  Emperor,  Bee,  339;  The 

Angnsta,  1  Doidfl.  288,468. 

f  TheHiiiiter,IWare,28S. 

7  Appleton  v.  Crownlnshield,  3  Maait  443;  8. 0. 8  Xbld.  340. 

8  Giedyv*  Smith,  3  Wood,  ft  11.^88. 

9  The  yirsin,  8  Pet.  838. 

10  The  Attamtic,  Newh.  Adm.  517 :  The  HeylOti  BIm.  236:  The  Mi* 
.nerra.  1  Hagg.  Adm.  51,  ezplainiiig  nffaltland  «.  The  Atiaatle,  Newb. 
Adm.  514. 

§  103.  What  bouBd.— A  bottomry  on  the  ship  and 
freight  binds  them  only.^  Wliere  the  ship  and  carg^  be- 
long to  different  persons,  the  bond  is  to  be  satisfied  out  of 
the  proceeds  of  tlieship;  bat  if  they  both  belong  to  the 
'same  owner,  the  holder  of  the  bond  m;iy  resort  to  either.^ 
Though  in  general  the  bottomry  binds  not  only  the  ship, 
but  her  whole  earnings,  yet  the  sums  advanced  upon  ao- 
eoimt  of  freight  must  be  deducted  in  preference  to  the 
bottomry.'  As  to  the  operation  and  effect  of  the  bond, 
-the  law  of  place  governs.^ 

1   The  Zephyr,  3  tbison,  841. 

8  'Welsh -V.  Cabot,  39  Pa.  St;  843. 

'8  neigjit  Money  of  the  Anastatla,  1  Ben.  186;  The  Gatherine,  S«a> 
bey*»i4. 

'  4  Pone  v.  Niekeison..3  StQnr.473j  The  PacXet,  3  Mascm.  255;  Apple- 
"ton  p.  Cfrawninshield*  3  Maae.  310;  *ioyee  v.  WOIlamsou,  3  Doug,  164. 

^S  M9.'Saeteiit  of  obligation.— Bottomry  bonds  are 
UBBlt^  to  the  value  of  the  vesseL^  The  private  credit  of 
the  'Owner  cannot  be  pledged.'^  The  owners  are  bound 
only  to  the  extent  of  the  fund  pledged,'  but  the  obligee  is 
Entitled  to  the  benefit  on  increased  valuo.^  No  terms  in 
tiie  contract  can  render  the  owners  liable  for  more  than 
'tfae'Talneof  the  vessel,  or  the  value  of  the  fund  pledged;' 
but  if  the  vessel  be  not  lost  a  provision  for  a  personal  lia- 
•btUty  also  does  not  Invalidate  the  bond.'  Any  stipula- 
tion Imposing  ftny  liability  for  the  loan,  indenendent  of 
Ike  maritime  risks,  is  void.''  The  loss  beyond  tne  amount 
of  the  fund  pledged  is  to  be  borne  by  the  lenders.' 

..^i  'plahiee.'  Tho  Churls  Carter,  4  Cnmch,  32S;  The  Vlrffln,  8  Peters, 
Mt  Iieland  v.  Tho  Meuota.  2  Wood,  ft  M.  105;  The  Tartar,  1  Hagg. 
▲un.  1;  The  Bebecca,  5  C.  Boh.  102;  Tho  Boyal  Arch,  Swabey,  2(£). 

A^jTUoaattv,  Oshotn,  19  How.  28;  Stalnbaok  v.  Pemilnff,  6  ^ig.  L.  ft 
&4l8. 
I  ■)?heIn]ia,6Beii.8;  Stainbank  v.  Femilng,  6  Eng.  L.  ft  E.  412. 
>  4   TheCity  of  Nonrlch,  1  Ben.  103;  Tho  Alfaie,  1  Wm.  Bob.  HI. 

8  The  Yligbi,  8  Peters,  838 :  Naylor  v.  Baltzell,  Taney;  69 ;  The  Irma, 
•  BUkf;  Bacher  v.  Conysgham, 2  Pet  Ad« 285;  The HuQter,  1  Ware* 
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240;  Tborndlke  v.  fitone,  11  Pick.  183;  Greely  v.  Smith,  S  Wood  A  U. 
251;  Slmonds  v.  Hodgson,  6  Bing.  114:  S.  0.,3  Barn.  &  AdoLfiO;  The 
Augusta,  1  Dods.  283, 466 ;  The  Tartar,  aaag.  Adm.  1 ;  The  Nelson,  IbliL 

ItJi). 

6  The  Draco,  2  Sum.  176;  The  Hunter,  1  Ware,  249:  Oreely  v.  Smith, 
3  Wood,  ft  M.  249 ;  Jordan  v.  White,  4  La.  N.  8. 835 ;  The  Nelson,  1  Hagg. 
Adm.  169;  The  Atlas,  2  Ibid.  49. 

7  Stainbahk  v.  Sheppard,13  Com.B.  418 ;  The  Nelson,  1  Hagg.  Adm.  169. 

8  The  Virgin,  8  Peters,  S38. 

fllO.  When  due.— If  a  sale  or  transfer  of  the  vessel 
69  place,  I  or  the  voyage  is  broken  up  in  any  manner 
by  the  borrower,  the  marme  risk  terminates  ;3  so  the  bond 
becomes  due  and  payable  where  the  non-performance  of 
the  voyage  has  been  occasioned  by  the  fault  or  miscon- 
duct of  tne  master  or  owner,^  as  the  intentional  loss  of 
the  vessel.*  A  bottomry  or  respondentia  bond,  condi- 
tioned to  be  void  in  case  of  "utter  loss,"  is  not  dischaiged 
by  the  stranding  and  sale  of  the  vessel,  if  it  still  exist  in 
specie  at  the  time  of  the  sale.^  The  holder  is  entitled  to 
the  proceeds  of  the  cargo  saved.^  If  the  ship  be  lost,  no 
part  of  the  money  is  to  be  repaid.  ^  A  loss  not  strictly  to- 
tal cannot  be  turned  into  a  total  loss  by  abandonment,  so 
as  to  excuse  the  borrower  from  payment.8  Thete  is  no 
salvage  in  bottomry .^^  The  bond  becomes  due  by  a  devia- 
tion, ^o  but  not  a  deviation  from  necessity,  ii  It  becomes 
payable  when  the  voyage  and  adventure  is  broken  up  by 
a  third  party.^^  If  a  ship  is  captured  and  restored  to  the 
owner,  it  is  a  detention,  and  not  a  loss  of  the  sh^p;^  bnft 
if  captared,  condemned,  and  sold,  it  is  a  loss  of  the  ves- 
sel, i*^  Adjustment  on  general  average  will  not  prevent 
the  enforcement  of  the  bond.^  Kothmg  short  of  an.  act- 
ual total  loss  will  discharge  the  liabilityl^* 

1  The  Draco,  2  Sum.  157. 

2  The  Draco,  2  Sum.  1S7. 

3  Pope  V.  Nickerson,  8  Story,  465;  The  Draco,  2  Sam.  1S7;  Oreely  «• 
Smith,  3  Wood.  &  M.  258;  Wllmer  v.  The  Smilaz,  2  Pet.  Adm.  295. 

4  Pope  V.  Nickerson,  8  Story,  465;  Thomdike  v.  Stone.  11  Pick.  188; 
Wollis  r.  Cook,  10  Mass.  510 ;  The  Catherine,  1  £ng.  L.  &  £.  379:  Tho 
Elephaiita,  9  Ibid.  653:  Thompson  v.  Boyal  Ex.  Assu.  Go.  16  East,  214; 
The  Daute,  2  Wm.  Bob.  427. 

5  Del.  Mut  Sa.  Ins.  Co.  v.  Gossler,  1  Holmes,  475. 

6  Del.  Mut.  Sa.  Ins.  Co.  v.  (xossler,  1  Holmes,  475;  Appleton  v.  Crow- 
ninshicld,  3  Mass.  448. 

7  Tlie  Draco,  2  Sum.  157 ;  Thomdike  v.  Stone,  11  Pidc.  183;  Leland  o. 
The  Mcdora,  2  Wood.  &  M.  92 :  Ruclier  v.  Conyngham,  2  Pet.  Adm.  295; 
The  Wi  lUam  and  Emmeline,  Blatchf .  &  H.  66 :  The  Atlantic.  Newb.  Adm. 
514;  Jennings  v.  Ins.  Go.  of  Penn.  4  Binn.  244;  Oreely  v,  Waterhonse,  19 
Mo.  0 ;  Bray  v.  Bates.  9  Met.  237;  The  Atlas,  2  Hagg.  Adm.  48:  The 
Emancipation,  1  Wm.  JElob.  124.  ^^ 

8  Pope  V.  Nickerson,  3  Story,  465. 
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S  'Robertson  9.  United  Ins.  Co.  2  Johns.  Cas.  250;  Joyce  v.  William- 
son, I  Doii^.  1(54. 

ID  Harman  v.  Van  Hatton,  2  Vt.  717 ;  Wllmer  v.  The  Smilax,  2  Pet. 
Adm.  2.4;  Western  v.  Wildy,  Skinn.  152;  Williams  v.  Stedman,  SlUnn. 
345. 

)I  The  Annadillo,  1  Wm.  Bob.  251. 

12  Greely  r.  Smith,  3  Wood.  &  M.  236. 

13  Joyce  p.  Williamson,  3  Doug.  164. 

14  Applctou  r.  Crowninshield,  3  Mass.  441. 

M  The  Belle  of  The  Sea,  20  Wall.  421;  Pope  «.  Klckerson,  3  Story, 
489;  Joyce  r.  Williamson,  3  Doug.  164. 

16  Pope  V.  Nlckerson,  3  Story,  430;  Thompson  v.  Boyal  Ex.  Assn.  Co. 

16  East,  214. 

Pill.  Priority  of.— A  bottomry  bond  is  preferred  to 
other  liens  ^  except  the  lien  for  seamen's  wages,^  and 
for  indispensable  repairs  and  supplies ;  s  and  a  later  in  date 
takes  preference  over  a  former  bond;  *  yet  if  the  property 
W'ill  not  pay  all,  and  they  are  really  concurrent,  they  will 
bo  paid  pro  rata.^  Tliis  privilege  is  conlined  to  bonds  given 
imder  the  pressure  of  necessity,  in  a  foreign  port.*  A  bot- 
tomry lien  created  by  the  owner  without  necessity,  or  be- 
lief of  necessity  in  the  lender,  has  not  a  preference  over  a 
lirior  lien.'     A  bottomry  bond  takes  precedence  over  a 

Brior  mortgage  where  possession  was  not  taken.s  The 
en  will  be  upheld  even  against  a  bona  fide  purchaser, 
where  there  are  no  laches.'*'  It  takes  priority  over  the 
fund  in  court  over  any  claim  for  a  general  average  loss, 
subsequent  to  tlie  date  of  the  bond;  ^^  but  sums  advanced 
upon  account  of  freight  must  bo  deducted  in  preference 
to  the  bottomry,  li  In  the  order  of  payment  the  claims  of 
the  master  and  bondholder  are  subject  to  the  rule  of  prior- 
ity of  claim  for  seamen's  wages. ^^ 

1  The  Mary,  1  Paine,  671 ;  The  Duke  of  Bedford,  2  Hagg.  Adm.  294 ; 
The  Orelia,  3  Haarg.  Adm.  75;  The  Hercules,  Ibid.  404;  The  Mary  Aim, 
»-Jur.«)4:  The  Wiulani  F.  Saflord,  Lash.  A(Uii.  6!);  Collins  r.  The  Fort 
Wayne,  1  Bond,  4 ,0;  Tho  Aiiuo,  1  Wm.  Hob.  111. 

2  Blaine  v.  The  Charles  Carter,  4  Cranch,  323;  The  Virgin,  8  Pot.  633; 
The  Hilarity,  1  Dlatchf.  A  H.  {;0:  Funilssr.  The  Mawim,  01cott,55; 
Tho  Madonna  d'ldra,  1  Dods.  37 ;  Tlie  Sydney  Cove,  2  Dods.  1 ;  La  Con- 
stancla.  4  Notes  of  C.  512;  The  Louisa  Bertha,  1  £ng.  L.  &  E.  6(i5;  Fit- 
mau  V.  Hooper,  3  Suui.  s:). 

3  The  Jerusalem,  2  Gall.  345. 

4  The  Aurora,  1  Wheat.  96;  Greely  v.  Smith,  3  Wood.  &  M.  249;  Le- 
land  V.  Tlio  Mcdora,2  Wood.  &  M.  113;  Furnissr.  The  Magoun,  Olcott, 
66;  Tho  Draco,  2  Sum.  157;  Thomdlket;.  Stone,  11  Pick.  183;  The  Bet- 
sy, 1  Dods.  2J0;  Rhadamanthe,  Ibid.  201 ;  The  Exeter,  1  Bob.  Adm.  173; 
Tho  Sydney  Cove,  2  Dods.  1 ;  The  Eliza,  3  Hagg.  Adm.  87 ;  The  Trident, 
1  Wm.  Bob.  29.  And  see  La  Constancia,  4  Notes  of  C.  285;  The  Pris- 
cilla.  Lush.  Adm.  1 ;  The  Betsy,  1  Dods.  280;  The  Duke  of  Bedford,  3 
Hagg.  Adm.  2'dA\  The  Atlas,  2  £Eagg.  Adm.  49. 

'a   The  £zeter,  1 G.  Bob.  173 ;  La  Constancla,  4  Notes  of  C.  613. 
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ft  The  Rtutdamantlie,  I  Dods.  201;  The  Bf^ey  C!oTe,  2  IbkL  1;  Th« 
BUxa,  8  Hagg.  Adm.  87 ;  The  Donvegan  Gasue,  lold.  331. 

7  The  Donvegui  Castle,  8  Hagg.  Adm.  881;  The  Boyal  Arch,  1  Sw»> 
bey*  289. 

8  The  MaiTfl  Paine,  671 :  Fomiss  v.  The  Hagotin,  Oloott,  06;  IXnke 
of  Bedford,  2  Hagg.  Adm.  294;  Lelaod  «.  The  Medora,  2  Wood.  A  M. 
114;  The  Sydney  Cove,  2  I>ods.  11. 

9  The  Draco,  2  Sum.  197;  WUmer  v.  The  Smilaz,  2  Pet.  Adm*  299; 
Berwig  V.  Oakley,  Taney.  889 ;  The  Catherine,  1  £ng.  L.  &  £.  679; 
Trantor  v.  Watson,  6  Moo.  13. 

10  Oologardt  v.  The  Anna,  9  Am.  Law  Beg.  N.  S.  475;  8.  G.  12  Int. 
Bev.  Bee.  130. 

11  Freight  Money  of  The  Anasfawla,  1  Ben.  201;  The  OUrler,  IasIi. 

492;  The  ISamak,  18  L.  T.  N.  S.  661. 

12  The  Irma,  6  Ben.  1. 1 

§  112.  Waiver  of  lien.— A  bottomry  bond  is  to  be 
seasonably  enforced.^  If  the  lender  delays  the  enforce- 
ment of  tne  bond  for  an  unreasonable  time,  and  without 
a  reasonable  cause,  the  lien  will  be  deemed  waived  as 
against  a  subsequent  purchaser  or  attachment  creditor 
without  notice.^  If  the  obligee  permits  the  vessel  to  make 
several  voyages  without  asserting  his  lien,  it  is  lost,  if  exe- 
cutions are  levied  on  her;^  but  if  proce^ings  are  taken 
within  a  reasonable  time,  the  mere  departure  of  the  ves- 
sel from  the  return  port  does  not  affect  the  lien.^ 

1  The  Boston,  Blatchf.  ft  H.  828 :  Blaine  v.  The  Charles  Carter,  4 
Cranch,  328;  Burice  r.  The  M.  P.  Bicb,  1  Cliff.  819;  The  Buckeye  State. 
Kewb.  Adm.  114:  Tlie  ]ibu7>  1  Falne,  186;  Grtswold  v.  The  Nevada.  8 


b.  Adm.  114:  Tlie  tSwy,  1  Falae,  186; 
r.  146;  The  FavoritM  Biss.  628;  Cole 


8awy.  146;  The  Favorite,  iBiss.  628;  Cole  v.  The  Atlantic,  Crabbe,  44B. 

2  Fontaine  «.  Beers,  19  Ala.  722 ;  Blaine  v.  The  Charles  Carter.  4 
Cranch,  828:  Wilmer  v.  The  Smilaz,  2  Fet.  Adm.  295;  Leland  v.  The 
Medora,  2  Wood.  &  M.  92:  The  Draco,  2  Sum.  157;  The  Nestor,  1  Sum. 
78;  The  Chusau,  2  Story,  455  x  The  Sydney  Cove,  2  Dods.  1:  The  Bebeo* 
ca,  6  C.Rob.  102. 

8  Blaine  V.  The  Charles  Carter,  4  Cranch,  826. 

4  Bnrke9.TheM.F.Bich,lCUff.806. 

§  113.  Reepondentia.— The  word  "  respondentia"  Is 
applied  to  the  loan  of  money  upon  merchandise 


Laden  on  board  of  ship,  the  payment  made  to  depend  on 
the  safe  arrival  of  the  vessel,  f  It  is  the  same  with  respect 
to  the  goods  as  a  bottomry  is  to  the  vessel.^  The  lender 
must  run  the  marine  risk  to  be  entitled  to  the  marine  in- 
terest.^  A  part  or  the  whole  of  the  cargo  may  be  hypothe- 
cated, according  to  the  necessity  of  the  case;^  but  it  can- 
not be  given  to  include  cargo  not  actually  on  board.^  A 
loan  '*  upon  the  goods,  to  the  amount  of  the  loan,  laden 
or  to  be  laden,  at  any  time  during  the  voyage,"  gives  a 
lien  only  on  the  homeward  voyage.^  The  master,  in  case 
of  necessity  at  a  port  of  distress,  may  hypothecate  the 
cargo.7   If  made  by  him,  it  can  only  be  Ia  a  case  in  whidh 
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he  woald  be  authorized  tohjrpothecate  the  shfp  and  freight- 
age.^ Any  general  power  on  behalf  of  the  owner  to  Iiv- 
pothecate  the  cargo  should  be  limited  to  the  iuter<iMt  in 
the  f  reight.0  A  respondentia  bond  does  not  pass  tlic;  ri/vlit 
of  property  on  the  goods;  it  is  a  mere  personal  coutrai  t..^«> 
The  lender  is  not  presumed  to  lend  upon  the  faith  of  any 
particular  appropriation  of  the  money:  his  security  can- 
not 1>e  ended  oy  a  misappropriation  oi  the  fund.^^  The 
owner  of  the  vessel  is  bound  to  pay  to  the  owner  of  tho 
cargo  all  which  the  latter  is  compelled  to  pay  under  tliu 
contract.^  The  bond  is  buiding,  though  given  for  an  old 
debt." 

1  Ifaitland  v.  Ibe  AHantlG,  Newb.  Adm.  614;  S.  0.  S  Am.  Law  Reg. 
477. 

2  The  Oratltadlne,  S  0.  Rob.  240;  The  Osnumll,  3  Wm.  Rob.  108; 
Nostra  Senora  del  Carmine,  ti  Bog.  I«.  A  £.  572 :  Cooard  v.  Adautks  lua. 
Co.  1  Pet.  9M. 

i  Thomdikev.  8tone,llPlck.I87. 

4  Tho  Lord  Cochrane,  1  Wm.  Rob.  S12:  2  Ibid.  S20;  The  Osmaoll,  9 
Wm.  Bob.  1U8;  Oustiu  v.  Ballam,  1  Balk.  S4. 

ff  The£dmond,Li]8h»ft7. 

6  Atlantic  Ins.  Co.  r.  Cooard,  4  Wash.  0. 0. 662. 

7  Kaylorv.  Baltzell,  T&ne3r,55. 

8  Tho  Artlvo, 2  Wash.  C.  0. 237 :  Pope  «.  Nlckerson, 9  Story,  465;  The 


255;  U.  8.  Ins.  Co. «.  Scott,  1  Johns.  10({;  Searie  v.  Scovell,  4  Johmk  Ch. 
22i;  Amcr.  Ins.  Co.  o.  Cotiter,  3  Paige,  823. 

9  Ftelghl  Money  of  the  Anastasla,  1  Ren.  188. 

10  U.  S.  V.  Delaware  Ins.  Co.,  4  Wash.  C.  C.  418. 

11  Conard  V.Atlantic  Ins.  Co.  1  Pet.  886. 

13  Ihmeaa  V.  Benson*  1  £z.  637. 

13  Oreely  V.  SoUtb, 3  Wood. ft  SL 236;  Hnxry  v.  HaiTy,2  Wash.  C.  OL 
146. 
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S  114.  Appolutmeat.— Ttaa  maater  of  a.  vessel  fs  a^ 
pointed  by  the  owner,  and  bolds  dnriuj  hia  pleasure.'  ifo 
[onuality  la  necessary  to  the  due  appointment  of  the  maa- 
tei.3  The  person  iu  whoao  name  as  master  a  Tessel  Is 
registered,  must  be  deemed  her  master;  tliere  dannot  lj6 
in  contemplation  of  law  another  roaster,  ds  facto*  A  per- 
son once  roaster  will  be  deemed  to  continue  aa  such  until 
displaced  Ly  some  overt  net  or  declaration  of  llie  owner.* 
A  freeroan  of  color  may  be  master,  if  otherwise  qualitied.* 
A.  citizen  of  tlie  United  States,  resident  in  a  foreign  coun- 
try, may  command  a  registered  vessel, "  and  If  appointed 
by  a  consul  he  has  the  same  authority  as  one  appointed 
by  the  owner,"  The  majority  in  Interest  of  the  owners 
may  dismiss  tbe  master,  though  he  bo  also  a  part  owner,* 
but  he  is  entitled  to  an  offlciallDvestigation  be  fore  removal, 
in  the  course  of  a  Voyage.*  The  part  owner  of  a  whale- 
ship,  also  master,  has  an  action  agaJnat  his  ci 
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damages  for  his  removal  to  the  value  of  his  *'  lay."  ^^  A 
mere  C(>nditional  dismissal  will  not  affect  third  parties. ^^ 
The  owners  will  be  liable  for  stores  furnished  tne  vessel 
upon  the  order  of  the  master  who  was  subsequently  dis- 
placed.^ The  mate  in  case  of  casualty  maj  become  tem- 
poraiy  master,  and  third  persons  may  rightfully  treat 
with  him  as  such.^ 

1  Ward  0.  Bnckman,  S4  Barb.  419. 

2  The  Boston,  Blatchf.  A  H.  909. 

3  The  Dnbaqae,  2  Abb.  U.  B.  20;  L'Arlna  v.  The  Exchange,  Bee,  197. 
Bee  Sev.  Stats,  sec.  4612. 

4  Fox  V.  Holt,  4  Ben.  278;  The  Trfbtine,  9  JEmn.  144;  The  Swallow, 
Olcott,  334;  Truesdale  v.  Young,  Abb.  Adm.  391:  Thomas  v.  Osborn,  19 
How.  45;  L'Arlna  v.  The  Exclonge,  Bee,  196;  L'ATlna  v.  Manwarlng, 

-  Bee,  199. 

6   Citizenship,  10  Opln.  Att  Oen.  882. 

6  U.  S.  V.  Olllles,  Peters  G.  G.  159;  S.  C.  3  WheeL  0.  C.  308. 

7  The  Jacmel  F^ket,  2  Ben.  107;  The  Boston,  Blatchf.  A  H.  322; 
The  Alexander,  1  Dods.  278. 

8  Chllds  V.  Qladdlng,  11  Am.  Law  Beg.  388.  See  Bev.  Stats,  sec 
4171. 

9  Parsons  v.  Terry,  1  Low.  80;  The  Camilla,  Swab.  312;  Davis  v.  Max- 
field,  10  Allen,  138. 

10  Parsons  v.  Terry,  1  Low.  80. 

11  Fox  9.  Holt,  36  Conn.  8B8. 

12  Stringham  V.  Schloener,  4  Ben.  18. 

13  The  Amos  0. Pratt,  1  Curt.  845rThe  Kinnersley  Castle.S  Hagg. 
Adm.  1 ;  The  Boston,  Blatchf.  ft  H.  822;  The  Favoniite,  2  G.  Bob.  232; 
The  Alexander,  1  Dods.  278. 

§  115.  Authority  generally.—The  master  has  com- 
'  plete  authority  in  everything  relating  to  the  management 
and  conduct  of  the  vessel;  ^but  it  is  limited  to  the  pur- 
poses and  objects  of  the  voyage.^  He  may  on  general 
authoritv  have  an  implied  power  to  do  what  is  lit  and 
right  to  be  done  with  snip  or  cargo  in  case  of  emergency.' 
It  is  limited  by  the  express  or  implied  authority  derivable 
from  therlaws  of  the  vessel's  country,  or  the  usages  of 
trade;  or  the  business  of  the  ship,  or  the  instructions  of 
the  owners.^  He  may  regain  possession  of  the  vessel  by 
ransom,  or  by  purchase  after  capture  and  condemnation.^ 
He  has  authority  to  use  every  necessary  means  to  save 
his  sunken  vessel,  and  his  contract  to  that  end  will  bind 
the  owners.*  He  has  authority  to  borrow  money,  if  neces- 
sary, to  enable  him  to  complete  the  voyage,  ?  or  to  pay  off 
officers  and  crew,'  or  to  make  up  deiiciency  in  custom- 
house chaises;  ^  but  he  cannot  borrow  money  for  work 
previously  done.^o  As  mortgagee  the  master  has  the  right 
before  seizure  by  the  marsnal  to  take  possession  of  the 
property,  but  the  claims  of  lien  holders  attach  to  it  in  his 
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'hands  as-  well  as  to  the  hoU.^^  WImh  msrt  dwaer  he  is 
presttmed  to  have  general  authority  to  iilsd  the  vessel; 
i)i;t  lie  cannot  subject  the  owners  to  expenses  when  for- 
bidden to  do  80.^=^   Tho  power  of  masters  of  boats  engaged 

■in  commerce  on  western  inter-Stata navigable  rivers  is  ae* 
term ined  by  maritime  la w.^*  The  master,  merely  as  such, 
cannot  make  insurance  for  owners.  ^^  But  be  may  employ 
the  vessel  in  a  salvage  servicot  and  i>ut  at  liazard  the  in- 
terest of  her  owner.l*    The  underwriters,  where  there  is 

-no  abandonment,  have  no  authority  to  direct  the  master, 
or  to  contract  for  tho  vessol.^^ 

1  The  nsDxy,  lUstehf .  A  n» «»;  8lttio«rS«ClSDd»  1  WaatL  G.  a  143. 

2  Uerwlnv.SluiUer,  12Coiin.'489. 

8   TheAnnD.BlcIiar(l8on,Abb.Aii3aL0O3;  IBClBtonv.LOKltlBlstei^ 

4   The  WocMlland,  7  Ben.  118 ;  The  Paclflo.  Brotm  A  L.  243. 
,  ft  Phillips  V.  McCaU,  4  Wash.  G.  G.  141;  The  Omtitudlne,  8  a  Boh. 

6  The  H.  D.  Bacon,  1  Newb.  Adm.  274. 

7  The  Fortitude,  3  Sum.  22^;  Woston  «.'  Wrlffht,  7  Meeft.  ATr«  SBfts 
Arthur  0.  Barton,  6  Ibid,  lii;  B«Ulon  v.  CauApbeU*  «  KTfih.  && 

8  Steams  V.  Doe,  13  Gray,  483. 

9  DescadlUas  v.  Harris,  8  GreenL  298. 

10  Beldon  V,  Campbell,  6  Eos.  L.  ft  E.  418. 

11  The  Geoxge  Frescott,  1  Ben.  1. 
.  13  Beveos  r.  Lewis,  2  Falno,  803. 

,  13  Hoicroft  V.  Halhert,  14  Ind.  858. 

14   Hoicroft  9.  Wilkes,  13  Ind.  373;  Foster 9^  17.  S.  It  Pick.  88;  Firt««w 
son  V.  Chalmers,  7  B.  Mon.  fiU5. 

19  Waterbuxy  v.  Hyrlck,  Blatchf.  ft  XL  84;  ^e  Centorion,  i'Wore* 

'■477. 

16  The  Senator,  1  Brown  Adm.  846;  U.  8. «.  Scott,  1  JcAms.  106. 


%  116.  Authority  us  ^geat-^Tho^naster  is  the 
of  the  owners  of  the  vesseU  in  all  matters  fully  embraced 
in  the  scope  of  his  appointment,^  anil  for  all  purposes  con« 
nected  with  the  ordinary  employment  of  the  vessel;  *  the 
course  of  her  usnal  employment  beiaff  eridene^to  provB 
his  authority.^  The  owners  are  bound  by  his  contracts;^ 
and  are  liable  for  his  defaults,  althoug^li  the  whole  Tessel 
is  chartered,  unless  the  charterer  encages  him  and  the 
seamen.  <>  As  agent  he  may  vecetre  freight,  and  pay  it 
over  to  whom  it  belongs,7  may  settle  claim  for  ^diraiiizw 
rage,B  may  hire  seamen.^  He'beeomes  agent  of  the  piuv 
chaser  of  goods  sold  at  sea,  if  no  agent  presents  himself 
to  receive  them.^^  The  owners  may  constitute  him  gen- 
eral agent  by  parol,  to  exerciso  his  best  judgment  ia  tlie 
disposal  of  the  cargo,  and  the  purchase  of  a  return  cargo.  ^ 
The  authority  to  purchase  a  cargo  is  not  incident  to  the 


office  of  tlie  ntt8t«r,>^ancl  mxiBt  be  expressly  (riven  ;is  and 
if  he  tmnscendii  liis  anthoriqr,  his  acts  are  nnU.^^  If  they 
permit  him  to  pnrcbase  on  their  account,  or  hare  ratilleu^ 
nis  acts,  they  will  be  bound, ^  and  his  authority  is  not 
confined  to  the.  port  whqro  tho  vessel  lies.^^  A  ratifica- 
tion of  the  acts  of  a  master  beyond  the  scope  of  his  au« 
thority  may  be  inferred  from  a  voluntary  acceptance  of 
tho  benefit  derived,  or  from  the  fact  that  the  owner  had 
frequently  employed  the  master  to  act  for  him  in  that 
way.^''  The  master  of  a  fishing  vessel,  also  part  owner,  is 
af^nt  for  the  owners  where  they  do  not  interfere.  ^^  In 
ease  of  neceesitv  he  Iftanmt  for  all  conceme«l,  and  his 
aets  in  good  faith  are  binaiog*^^  In  case  of  a  coustractive 
total  loss  the  nuvtter  is  agent  of  the  nnderwritem,  and  they 
are  responsUble  for  his  acts;^  The  abandonment  to  under- 
writers will  not  opemte  as  a  ratification  of  his  acts  as 
agent,'^^  nor  does  the  mere  pretence  of  an  agent  uf  the 
owner  have  thia  effeet.^ 


1   Bamv.  The  AxUXm^t  IVlMb. C.  0. 2Kt  Xsds v.  The  H.  D.  Rseen,  1 


Hewlk  A4iiiiS?^;  i^^^St^er  v.  Cwbett,  1  Const.  Bcp.  81j  AIcDonlel  p. 
Smanacl,  tt  Ricli.  445;  Netaoii  v.  Belmont,  21 H.  T.  wift  Duer.  tlO;  l*ur>  - 
iris  V.  Tuniio.  1  Brev.  SSO;  8. 0. 3  Am.  Doc.  661:  Tho  Eollaii,  1  Illss.  ta*. 
Brown  v.Xnll,!^  8um.44S;  Tho  Onuid  Turk.  1  Pahie,  73;  Poland o.  The 
BpartMii  1  wuro*  134;  Slicppenl  ••  Ti^lor,  6  Peten*  67&. 

8  Pope  V.  Ntrkeraon,  S  Btonr,  435:  City  Bank  v.  Nantnekot  S.  0«  S 
Stoiy.  Ui  The  New  Wcvtd  v.  Kins,  U  How.  473. 

t  Oladlnsr.  9.  Ooone,  I  Orant,  sno ;  Tho  Fbuh.  Abb.  Aitm.  71;  a«a> 
ent  Ins.  Co.  «.  Iliig|no8..12  Wlieat.  400 ;  Gnuitv.  Norway,  IDCom*  U. 
«6}  The yrpemaarTBurfclnsliftin.  18 How.  190;  The Pbobe,  1  Yfmi^mk 

4  Tho  Qeneral  Worth  V.  Hopkins,  10  Was.  70S. 

V  'W9rAv.Ofeen.6Cowen,173;OakUndC.M*Co.«.Jennlnaib4tCsL. 
184;  Edwin  v.  Nauu»keag  8.  C.  Co.  1  CUff.3-l.i;  Pokiud  0.  TheSiMurtW).  1 
Wara.  134;  C^nitit  rw  NorwMr,  1»  Com.  11.4100;  Smlih  v.  The  Craotomnd 
flamp8on,3WalLJr.019.  SeeCAuauo. 

6  Pnnrls  «.  Tnnno,  1  Brer.  SX):  8. 0. 2  Amer.  Doe.  601;  Joy  vw  Alie% 
2  Woo(L  A  M.  317;  Bray  r.  The  Ataianta.  Bee,  i.i;  U.  8.  r.  Hamilton.  I 
lfnienr443;  lfifo«.  liai>«lag»C  BlaM.«300;  Muiay  v.  K«Uogv.»  Johok 

7  The  EolUm.  1  BIM.  322 :  Brown  v.  Snil,  2  SoniL  443 :  The  Orni^ 
Tinib  I  Falno.  i3;.FI»lu!r  9^  mMM*%  801V.  A  kThs ;  Polaiid ••  & 
Bpartau,  1  Ware,  134;  bheppord  vTTftylor,  ^PotenHC?^^ 

8  Akoanderv.  Dowle,  1  UurL  A  N.  ISL 

9  Sherwood  9.  Hall,  3  Bum.  127;  Leu 01  o.  Cagao^  1 
B^)cjBr.t»V«Mwy^  u  Pick.4iiJik 

10  Bmitliv.  Davenport.  04 'Me^iOk 

11  BldcnUusv.  Smith,  31  N.T.  290. 

12  NewhaU  «.  Donlap.  14  He;  180;  Hewett  o.  BiMk»  17  Me.  W* 

13  •  Lyman  9.  Redman,  21  tte.  280. 

14  Kaylorv.BaltscIl,  Taney,  60. 
U  Hewett  9.  Buck;  17  Me.  147. 
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16  Zenzel  v.  Elrk,  37  Barb.  113;  8.  G.  21  How.  Pr.  184. 

17  Newhall  v.  Dnnlap,  14  Me.  180 ;  Lyman  v.  Bedman,  23  Me.  289:  Pe- 
ters V.  Ballistler,  3  Pick.  495;  Hathom  v.  Curt,  8  Me.  356;  Davis  v,  Muw 
uialU  4  Harring.  64. 

18  Baker  O.Corey,  19  Pick.  496. 

19  Copeland  v.  Security  Ins.  Co.  Woolw.  283;  New  Bog.  Ins.  Go. «.  Tbe 
Sarali  Ann,  13  Peters,  887 ;  S.  G.  2  Sum.  206. 

20  Pelrce  «.  Ocean  Ins.  Co,  18  Pick.  83;  Gordon  v.  Mass.  F.  ^  M.  Ins. 
Co.  2  Pick.  249. 

21  Ward  r.  Peck,  18  How.  267. 

22  The  Henry,  2  Blatchf.  A  H.  46S. 

§  117.  Restriction  on  authority-. --The  master  is 
not  an  ordinary,  but  a  special  a^ent;^  he  has  no  author- 
ity as  agent,  if  any  third  person  is  clothed  with  a  special 
ownership.^    He  is  not  the  agent  of  the  owners  as  to  the 
settlement  of  prior  claims,^  nor  can  he  bind  the  owners 
by  the  allowance  of  an  invalid  claim,^  nor  by  a  bill  of  ex- 
change, without  authority,^  nor  execute,  nor  indorse  bills 
or  notes  binding  on  the  owners, <^  nor  give  a  bond  to  pro-^ 
cure  discharge  from  attachment :  ?  he  cannot  varv  or  annul' 
the  owners'  express  agreement,^  nor  can  he  bind  the  own- 
ers beyond  the  value  of  the  ship  and  her  earnings.^    The 
relation  as  agent  terminates  witn  his  absolute  discharge.  ^<^ 
When  he  becomes  warehouseman,  he  acts  as  consigned, 
and  not  as  master.^^    When  the  master  acts  under  instruo- ' 
tions  limiting  Ids  authority,  and  these  instructions  were 
known  to  the  creditor,  it  will  operate  to  prevent  claimant ', 
claiming  anything  within  the  limit  ^^ 

1  The  Irma,  6  Ben.  7:  The  Thetis, 23  Law  TL  Sep.  272;  S.  G.  Sto.  V. 
A.  363 ;  MitcUeisou  v,  Oliver,  EL  &  B.  419. 

2  Webb  V.  Peirce,  1  Curt  106;  Grade  v.  Pataner,  8  Wheat  60S. 

3  Kelley  0.  Merrill,  14  Me.  228. 

4  Merritt V.Walsh, 32 N.Y. 685. 

5  Wallace  v.  Agry,  4  Mason,  336 ;  The  Joseph  Gunard,  Olcott,  120; 
Douglass  V.  Mbody,:)  Mass.  648;  Bowen  v.  Oodclard,  lu  Met  373;  The  ^ 
Mary  Kelley,  27  Ala.  4J7. 

6  Holcroft  V.  Halbert,  16  Ind.  256;  Holcroft  v.  WOkes,  16  Ind.  279;  ' 
Gregg  V.  liobbius,  28  Miss.  347. 

7  Carrv.  Burke,  22  Miss.  233. 

9  Bnrgon  v,  Sharpe,  2  Camp.  629. 

9   The  Larch,  3  Ware,  31 :  The  H.  B.  Foster,  8  Ware,  167;  The  Bebeo-  * 
ca,  1  Ware.  18d;  Naylor  v.  Baltzell,  Taney,  62 ;  Gannan  v.  Meabum*  I 
Blng.243,4ti5. 

10  General  Int  Ins.  Co.  v.  Buggies,  12  Wheat  408. 

11  Wllcocks  V.  Phillips,  1  Wall.  Jr.  47.  And  see  Gore  v.  Moms.  1 
Wash.  Ter.  13. 

12  The  Woodland,  7  Ben.  119;  Pope  v.  Kickerson,  3  Story,  455. 
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§  lia  Authority  as  to  employment  of  yeesel^ 

The  right  of  the  master  to  contract  for  the  employment  6t 
the  vessel,  is  derived  from  the  maritime  code.^  He  may 
bind  owners  by  a  contract  of  affreightment^^  bnt  he  can- 
not bind  the  owners  of  the  vessel  or  his  co-owners  for 
foods  not  actually  laden,>  though  their  liability  will  not 
e  affected  by  the  fact  that  no  bill  of  lading  was  signed  ;* 
and  if  in  a  bill  of  lading  he  inserts  a  price  by  mistake,  the 
owners  will  not  be  bound  thereby.*  He  may  in  a  foreign 
port,  but  not  at  the  home  port,  enter  into  a  charter  party.** 
The  extent  of  his  authority  is  limited  to  the  express  or 
implied  instructioi;»s  of  the  owners,  or  to  the  law  of  the 
country  to  which  the  ship  belongs.  7  He  cannot  by  merfe 
virtue  of  his  office  bindf  the  owners  by  a  charter  party 
under  seal.®  Tlie  master  may,  hire  seamen,®  or  engage 
them  on  a  whaling  voyage  on  shares,  ^o  but  he  cannot  bind 
the  owners  for  the  payment  of  wages  for  three  months 
after  services  cease.'^i  He  cannot  after  hiring  the  crew 
bind  the  owner  to  the  payment  of  increased  wages,  with- 
out consideration,  or  the  exercise  of  a  reasonable  discrch 
tion.ia. 

1  Tl^e  Hardy,  1  DHL  460;  Kaylor  v.  Baltzelt,  Taney,  5S. 

2  Freeman  v.  Buckingham,  18  now.  Id3 ;  Jackson  v.  The  Julia  Smith, 
6  McLean.  484 ;  8.  G.  1  Mewb.  Ailm.  61 :  The  Hcndrlk  Hudson,  7  LaW 
Sep.  N.  S.  93 ;  Hurfree  v.  Bedding,  1  Hayw.  276 ;  Ward  v.  Green,  6 

9  The  Freeman  v.  Backingham,  18  How,  182 ;  Vandewater  v.  Mills, 
19  How.  82:  The  Leon,  7  Blatchf .  244 ;  Montell  v.  The  H.  U.  Rutan,  1 
Int.  Rev.  Rec.  125:  Grant  v.  Norway,  2  Enff.  L.  ft  B.  337;  Hubbersty  v. 
Ward,  18  £ng.  L.  ft  £.  551 ;  Coleman  V.  Ricnes,  29  £ug.  L.  ft  £.  323. 

4  Tbztf.  Holt,  36  Conn.  568. 

0  Barnard  v.  Wheeler,  24  Me.  412. 

6  Hmry  v.  Hurty,  2  Wask.  C.  0. 145;  The  Flash,  Abb.  AduL  71(  The 
••    le.sr 


Tribmie,  8  Sum.  144. 

7  Pope  V.  Nlckerson,  S  Story,  465;  S.  C.  7  Law  Rep.  471 ;  The  Packet, 
I  Mason,  255:  The  Nelson,  1  aagg.  Adm.  160:  The  Bahla,  Browh.  ftrL. 
2S2  ;  Penn.  St.  Nav.  Co.  v.  -Shaml,  3  Moore  P.  C.  C.  N.  S.  272.  But  see 
Arayo  v.  Curr^,  1  La.  528;  Malplca  v,  McKown,  1  La.  248. 

8  Pickering  v.  Holt,  G  Me.  160. 

9  Lnscom  v*  Osgood,  1  Spiagne,  82 ;  S.  0. 7  Law  Rep.  132. 

10  Whalen  v.  The  Silver  Spring,  82  Hunt's  Met.  Mag.  71L 

11  Canizares  v.  The  Santlssima  Trinidad,  Bee,  S53. 
13   Neilson  V.  The  Laura,  2  Sawy.  242. 

g  119.  Authority  as  to  repairs  and  supplies*— The 
master  of  ayessel  may  procure  all  it3  necessary  repairs 
and  supplies,^  and  may  oind  owners  by  contract  for  the 
same,^  in  a  foreign  port,*  in  the  port  of  a  State  to  which 
she  does  not  belong.^  He  may  bind  the  vessel  in  a  for« 
eigii  port,  although  a  note  or  other  obligation  is  given  for 
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the  demand,^  he  niay  bind  the  dwnetft  to  the  Value  pf  the 
ship  and  freight.  ^  A  master  having  possession  and  com- 
mand under  a  *'lay  *'  contract  may,  in  cases  of  neooBsity. 
.  create  a  lien  for  repairs  and  supplies  in  a  f orei^  jwJrt.* 
The  master  may  bind  owners,  by  a  bill  of  exchange  arawn 
for  necessaries,^  or  by  borrowing  money  in  caao  of  lieces- 
8ity,9  though  the  necessity  arose  from  his  own  mtscbn- 
duct.w  They  are  necessaries,  wlien  they  are  fit  and  proper 
for  the  service  in  which  the  ressel  is  engaged,  and  dttch  tts 
a  prudent  owner  would  order."  To  invest  liim  witli  ex- 
traordinary powers,  exigencies  must  arise  call inrjfot  their 
exercise,  12  but  if  he  acts  in  good  faith  liis  order  for  repairs 
and  supplies  Is  sufficient  proof  of  their  necessity.  W  Th'e 
master  cannot  bind  the  owners  when  some  other  iiersoh 
is  authorized  to  manage  the  business  of  the  vessol,  and 
the  fact  x^as  known  to  the  creditor, i*  as  in  the  ca>)6of.  a 
chartered  vessel,^  for  money  advanced  for  repairs,'*  Ht) 
cannot  bind  owners  to  pay  for  repairs  done  at  the  home 
port  without  special  authority, i^  nor  can  ho  bind  owners, 
when  they  or  their  agents  were  so  near  that  communiea> 
tion  could  have  been  had  with  them  without  delay.^^ 

1  Philips  V,  Ledley,  1  Wash.  G.  G.  236;  Merwin  v.  Staaller,  IS  Cobn. 
489;  Provost  v,  Fatchln,  0  N.  Yr335;  Snyder  v.  Hurd,  8  Tex.  99. 

2  Thomas  v.  Osbom,  19  How.  23;  Philips  o.  Ledley,  1  Wa^h.  C^O.  931; 
Patterson  v.  Chabners,  7  B.  Mon.  6D5;  Walmvright  r.  Cmwf  onl,  4  DaH. 
226;  Palmer  V.  Oooch,2Stark.433L?%o  George.  1  Sum.  151 1  Uussev  •• 
Allen,  6  Mass.  163:  Joy  v.  Allen,  2  wood.  &  M.  828:  Roclier  v.  Ilusner» 
1  Stark.  37;  Webster  v.  Seekamp,  4  Bam.  &  Aid.  353.  And  eioo  LtJte, 
1 77. 

9  T&e  Fortitude,  3  Sam.  228;  Walnwright  v,  Crawford,  t  YestaSr  13L 

4  Webb  V.  Peiroe,  1  Spragae,  193. 

5  nie  Hilarity,  Blatchf .  &  H.  20;  The  Psmma,  Oioott,  MS. 

6  Naylorv.Baltzell,  Taney,  fi5. 

7  Thomas  V.  Osbom,  19  How.  .22. 

8  Ullward  v.  Hallett,  2  Gaines,  77:  The  Hilarity,  Blatolif.  <db  K.  98. 

0  Walnwright  v,  Crawford,  4  DalL  225;  Boss  v.  The  Actlte,  2"Witfi. 
O.  G.  226. 

10  Descadillas  «.  Harris,  8  Me.  298. 

11  The  Medora,  1  Spragne.  138.  And  see  ^oz  «.  Holt,  4  Btin.  2fS. 

12  Merritt V.Walsh, 33  K.Y. 685. 

13  The  Grapeshot.9  Wall.  129;  The  Fortitude,  3  Sum.  257;  La TnlieL 
1  Dods.  273;  The  Lulu,  10  Wall.  203;  The  Nestor,  1  Sum.  73. 

14  The  Joseph  Gunard,  Olcott,  135;  Philips  v.  Ledley,  1  Wa^h.  0.  C  S 

15  The  City  of  New  Tork,  3  Blatchf.  187;  8.  G.  12  N.  Y.  Leg.  Oils. 

16  The  William  and  Emmellne,  Blatehf  .  &  H.  66. 

17  ^Dyer  v.  Snow.  47  Me.  264.  And  see  Holcrof t «.  Halbert,  16  Hid.  SMs 
Jordon  V.Young,  37  Me.  276. 

18  Woodruff  Ac.  Iron  Works  «.  Stetson,  31  •Oona.SL 


§s 

g  ISO.  Authority  aa  saperoargo.— The  master,  in 
case  of  necessity,  is  clothed  with  the  authority  of  super- 
cargo, trhen  he  is  bound  to  act  to  the  best  interests  of  the 
merchant,^  he  acts  in  relation  to  the  selling  of  the  goods 
as  tha  agent  of  the  consignor.^  The  niaster,  also  con- 
aigneBi  has  authority  of  supercargo.'  Where  he  acts  also 
ijoi  the  capacity  of  supercargo,  his  duties,  under  the  two 
characters,  are  distinct  and  independent.^  The  master, 
as  supercargo,  not  being  able  to  effect  a  sale  of  the  cargo, 
may  leave  it  at  its  port  of  destination  with  a  responsible 
farty  for  sale.^ 

1  The  Veloxta,  3  Ware,  140;  Tbe  Ontitadlne,  3  0.  Bob.  240. 

2  Tbo  Waldo,  2  Ware  (Day.)  161:  8.  C.  4  Law  Rei>.  382;  Stone  v. 
Waltt,  31  Me.  409;  WllUams  v.  Nichols,  13  Wend.  S8. 

3  SmeiUey  v.  Teaton,  3  Crandi  C.  C.  181 ;  Biggs  ».  Lawrence,  3  Tenn 
Bep.  454. 

4  Courtier  v.  Bitter,  4  Wash.  G.  C.  892;  Dusar  ».  Perlt,  4  Blng.  361; 
The  Waldo,  2  Waro  (Dav.)  IGl ;  S.  G.  4  Law  Bep.  383. 

ft  Stone  ».  Waltt.  31  Me.  400. 

§  121.  Authority  to  sell  veaseL— >Tbe  general  au- 
thOTity  of  a  master  to  sell  the  vessel  Is  not  implied.]> 
Although  formerly  denied,  it  is  now  held  that  the  master. 
has  authority  to  sell  the  vessel  in  case  of  actual  necessity 
in  a  foreign  port,^  a  strong  necessity ,>  an  urgent  neces- 
sity,'* an  extreme  necessity,^  an  overwhelming  necessity  ;A 
when  a  considerate  owner  would  have  done  so  under  like 
circumstances  J  although  subsequent  events  might  show 
that  a  different  course  would  have  been  attended  with  suc- 
cess,* a  moral  necessity,  amounting  to  a  strong  and 
vehement  exigency;^  an  imperious  and  incontroilable 
necessitv,  operating  as  an  urgent  duty;^<^  as  in  case  of 
famine,Uor  shipwreck;^  in  case  of  wreck  or  inevitable 
disaster,  ^8  unless  by  the  earliest  use  of  ordinary  means. 
of  communication  he  can  inform  the  owners  and  await 
their  instructions.  ^*  He  has  authoritv  to  sell  the  wrecked 
vessel,  when,  proceeding  in  good  faith,  exercising  his  best 
discretion,  for  the  benefit  of  all  concerned,  whether  in 
view  of  perils  involving  loss,  or  one  likely  to  arise,  from 
which,  in  the  opinion  of  comx)etent  persons,  the  vessel 
cannot  be  rescued.^  Necessity  and  good  faith  must  con- 
cur. ^^  He  may  sell  on  a  home  shore  as  well  as  on  a  foreign 
fih<Hre,^'  but  he  cannot  sell  at  the  home  port  of  the  vessel, ^^ 
the  criterion  of  his  authority  being  the  distance  of  the 
owners  or  insurer  from  the  place  of  disaster.  ^^  Ho  may 
sell  in  good  faith  the  rigging  and  sail8»  as  well  as  the  ves« 
aeL^  Whether  a  necessity  actually  exists  or  not  depends 
on  the  circumstances.^^  It  is  held  to  exist  where  the  ves* 
fieU  is  ilisabled*  stranded,  or  sunk,  if  it  appears  the  master 


had  no  means,  and  eonld  raise  no  fnnda  to  repcJr,  and 
prosecute  the  vajage.'^'  Tlio  eiiiense  of  ueceasoi? 
repairs  must  1)6  in  suoli  profionilerauco  oi'er  tlie  value  of 
ttie  veanel  as  to  luavo  no  doul>t  iu  tlie  miml  of  a  rcasunablo 
man.i^  A  preueilont  esaminiitiou  of  tlie  veanel  by  coiii|ie- 
tent  Bon-eyont,  and  tlieir  reiwrt,  Btating  liov  coudition, 
an  \  adv  s  u„  n  Rale  Is  eaaential  -"  tliougl  tl  e  report  is  not 
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»  J  r  n     Wood  ft  M  3^    .  

•ma  [ITo  ft  M»~  4  l<a  dou  D  He  Mul  1  «  M  li 
W)  Foiifl  OS  Piiiaililns.  (/•  II  toluu.  »3,  Scull 
WadLtLO-USt  BeBd>I)mluiu,tBraiLAB.Ul 

I    Tbe  niton.  aXuai  at    TtaBHsmr  Blntrlif  JfclLni   Dm  Una 
Oenter  ■  Amor  Ins.  Go  7  Unr  Mt  CUurcb  w  Ksr  It.  Co  1  Mi  <uhi. 

S!T    HaTeook  v    Burkwood.  STerm  Reii.  tS4       n       c   tb   nl  lli- 
Ti . —  -..   g  Taunt.  A;  tCho  ITatainlel  Hooper,  3  tiuui.  isa. 


t  TluHonrTi  ^McIif.A  H-Mi  TJuiTlltiKi,  t  Hnaonl'S;  PatRpsco 
un.  tW|  BcuU  vaufdUU,  1  WaOi.  CTO.  IMi  Fits  t.  TliB  Amelle,  3 
llff.44!j'M]llse.  Fletelier,  1  Dong.  HI:  Uniiter  e. Pnrkci'. 7  M«cs.  * 
iV.3l2i  TliaFnuii]r  A  Klmlnw KilwO.  Ailm.  IIT)  Ciiimiiiir.  UPabiini,  1 
BII1Z.SI3:  Reul  e.  BoQbwi.  3  llniil.  A  11.  14;  i  Frcein.iu  n.  EutlluL 
Co.  G  Boni.  A  AiO.  61Ii  Uuilenrood  e.  Uoliwtion,  4  Camii.  143. 

S   ThaFortltuile.JSnm.  Ml;  Tlie  Bantli  Ann.a  Buni.!06i  Pntaiwco- 
Ins.  Co.  T.  SouUigMa,  i  Hat.  OHj  Wlui  >.  ColuttUau  ha.iio.lt  ^ick. 

7  Roblnsunn.'Com.  Iu3.Ca.,38nm.tn;  WlnncColumbluiIiu.  Co. 

Unck^jnij  UaUi.  liMukUulus.Cu^uHdE.tJil. 
_e   Tba  Fortitude;  3  Siun.  SMi  Tha^SoTali  Ann.  3  Sum.  2W;  Idle  v, 
Kornl  Eirli.  Aaau.  Co^  Tamit  7M:  TIio  WaiTloP.  a  J>on«.  iW;  TUh 
racket,  3  Mason, !6e)  Winn  t.  (Mluiuulau  Ins.  Co.  11  Pick. :{;». 
"  ~      '      "'  "       ~"         I-.  CoinmoiiweaUli  tns. 
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BUrj,  USi  Oortoa  v.  Haas.  7.  A  Ar,lD9.  Co.  !  Pick.  SiS;  Some*  «. 

Co.  WHO.  ijl ;  Hirtmui  >.  Tlis Armiam,  1  P>.  L.  J.  UO. 

»  7elnev.OeeKibi.C<^nnck.BJ;  VIUti.TbsAaielle.SWalLlt: 

^^.™  ..^  gat.TianklJB  lu.^  Co.  0  PIct  W») 

ai2;  TL«^uutiAiui,13Poteia,3lt;. 

11  PiKt  r.  Jones,  n  Hon.  IMi  Cambridge  v.iluderton.lBam.  A  O. 

a  TheHeniy.matcIiC.  AILUDi  TtaaFimiGft  Elmlra-Edir.  Adm. 
Uli  Tba  PatapscD  Ids.  Co. e.HouUiKUe.a  Paten,  liUliCaniiaiig.AIaa. 
hnn,  1  Blui. lU, iiUi  Idla «. Bar>l £ieu.  Afii. Co. 8 Tauiit. ;U;  Read 

S.Bonlwm.ll  Bn>i1.4B.I41:  Fieeiiunii.Ea9(In[llaCo.altaru.^AUL 
II- Popov  KlGlrenin  IBtorr  Wt- Ttao  FaitlnUltJBant.lUiH>U*. 

1  PIK  0<!eMiIu.Co.UPli^S>  TboBRnliAmi,  SuhlIM,  ■, 
C.  Plen,38I  PIka  Bilch.U  He.  Mtt  HaU  PraukU  Iiu.cb.t 
Plck.4e8. 

Im         Th  F      ta  Z2S  New 


22       tz     Th  Aid  11       Cult  144   Prince     Ocean  Ids         WM    19S. 
S*    lUe  Henry.  Blatelif.  4t  H.4T!!  Gordon  cThe  Mfisa.  F.  &  M.  Ins. 

a  Wash,  li    1^  '*;'■    Pnmalno  m    Vl,^ni»'lT..  fn    U  -Inliiia    MS-    Ml.  -' 
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S  122.  Authority  as  to  cargo.^In  case  of  necessili^ 
the  master  may  sell  the  ijargo,  or  a  part  thereof  .1  In  case 
'of  absolute  necessity, 2  6r  ib.  cases  of  emergency, 8  and  he 
may  apply  the  proceeds,  tQ  repairs  of  the  vessel  and  the 
furnishmg  of  necessaries  for  the  completion  of  the  voy- 
age.^ In  case  of  dis^a^te'r.  the  master  is  authorized  to  act 
for  all  i>arties.6  Ho  ia  justilied  in  selling  when  the  vesael 
is  compelled  to  step  a&an  intermediate  port  for  repairs, 
which  require  a  foiigcr  time  than  is  consistent  wita  the 
preservation  of  ^the  cargo.o  So,  a  peril  of  the  sea  will 
justify  the  sale  of  tlje  cargo,  or  a  part  thereof,  for  the  gen- 
eral safety. 7  Ja  a  port  of  refuge  he  is  not  authorized  to- 
sell  the  cargo  as  damaged  unJess  necessity  ho  shown.^ 
Where  it  is  60  mitich  injured  as  to  endanger  the  ship,  or 
will  become  yjt^rly  worthless,  it  is  his  duty  to  sell  it  at 
the  place  where  the  necessity  arises.  ^  In  case  of  necessity 
in  a  port  of  ^distress  he  becomes  agent  of  the  cargo  as  weft 
as  of  the  shij],  and  may  transfer  or  retain  the  cargo  till  hi» 
ship  is  i*eady,  or  may  sell  or  hypothecate  it,  or  abandolk 
the  vc^Aj^i  and  notify  the  owners,  and  await  their  orders- 
for  its  m^fure  disposition,  i'*  He  is  bound  to  notify  the 
owuQtAi  #hen  possible,  before  selling  the  cargo,^^  as-  in  a 
'^ase  of  ^tranding,i3  where  ho  might  easily  have  sougjit  in- 
'stnj.cti9'ns  from  the  owner  by  telegraph  or  special  message^ 
but  .neglected  to  do  so,  the  sale  would  be  an  unlawful  con- 
"  TcyaiBce.13  The  master  of  a  Government  transport  cannot 
^'hg^othecate  the  cargo  witliout  lirst  communicating  witb 
'4jhe  'proper  officers  of  the  Government. a*  lie  has  no  au- 
"  tnonty  to  sell  the  cargo  to  pay  the  general  debts  of  the 
shippers;  15  such  authority  will  not  be  presumed  from 
■practice  in  former  voyages.  10    The  test  of  lus  authority  is. 

now  an  owner  would   have  acted   under  like  circau»> 
stances.  17 

1  Joy  V.  Allen,  2  Wood.  &  M.  323 ;  Tbe  Ann  D.  Kleliardson ,  Abb.  AdXEU 
003;  Ross  v.  TUo  Active,  3  Wasli.  C.  C.  220;  Artliur  v.  Tho  Cassias,  2 
Story,  81;  Post  r.  Jones,  If)  How.  l/W;  I'eters  r.  Uallistier,  a  IMck.  4y6; 
Dodge  V.  Union  Ins.  Co.  17  Muss.  4rci;  Chaiiibci's  r.  Grantzou,  7  ISosw. 
414;  searle  v.  Scovcll,  4  Johns.  Ch.  21(t;  DoBruiisv.  Lawrtiucc.  13  lloW. 
.Pr.  141:  Bryant  v.Comm.  las.  Co.  G  Pick.  131;  Umiiutu  v.  Uuuen\'ood«. 
15  La.  An.  4U2;  Saltiis  v.  Everett,  20  Wend.  2(}7 ;  Vliurboom  r.  CliapmaD^ 
.13  Mees  &  W.  230;  Freem;m  v.  East  India  Co.  5  Ikiru.  &  Aid.  <)17:  Kw* 
bank  r.  Nutting,  7  Com.  B.  TJl;  Morris  t*.  Boblnsou,  3  Banu  &  C.  196$ 
The  Gratltudine,  3  C.  Rob.  240;  Watt  v.  Potteiv  2  Mason,  82;  Xbft 
Facket,  3  Mason,  257. 

2  Stlllman  V.  Hurd»  10  Tex.  109. 

.   3   DeBrnns  o.  Lawrence,  18  How.  Pr.  141 ;  Fontaine  v»  Columblaa  Xns» 
Co.  9  Johns.  29;  The  Packet,  3  Mason,  255. 

4  Pope  V,  NIckerson,  3  Story,  4G5:  7  Law  Rep.  471;  The  Packet,  t 
•Mason,  225;  The  Oratltudlne,  3  C.  Hob.  240;  Joy  v.  AUen,.2  Wood.  &VU 


5  Bf^SDt  V.  Cblnm.  tos.  Co.  6  Pick.  181 :  DcNiglasi  v.  Hoody,  9  VUA 
M8;  Jordan  v.  Warren  Ins.  Co.  1  Story,  S42. 

6  The  Velona,  3  Ware,  139 ;  Watt  v.  Porter,  2  Uason,  77. 

7  Van  Syckle  «.  The  Thomas  £wjng,  3  Fa.  I*.  J.  301. 

_8  Myers  v,  Baymore,  10  Fa.  St.  114;  The  Ann  D.  lUehard«m,  1 

^latchf.856. 

9  Jordan  v. Warren  Ins.  Co.  1  Story,  312;  Smith  ».  Martin,  6  Blmi.98S. 

10  Naylorv.Baltzell,  Taney,  6Si 

11  Pikev.Balcb,30Me.302. 

12  Bryant  v.  Com.  Ins.  Co.  6  Pick.  131 ;  13  Id.  M4:  The  Joehna  Barker, 
Abb.  Adm.  219;  Amory  v.  McOr^or,  15  Johns.  24;  Bracket  v.  MoNatr, 
14  Johns.  170. 

13  The  Joshua  Barker,  Abb.  Adm.  215. 

14  Ck)odwin  V.  United  States,  6  Ct.  of  CL  148. 

15  Peters  V.  Ballistier,  3  Pick.  435:  The  Joshna  Barker,  Abb.  Adm. 
'419;  Arnold  «.  Haleubake,  5  Wend.  &. 

16  Hen8hawr.CIark,21toat,103. 

17  Winn  V.  Colombian  Ins.  Co.  12  Pick.  279. 

§  123.  Validity  of  sale  by  master.— When  a  con- 
tingency occurs  authorizing  the  master  to  sell,  his  acts  are 
biiming  on  the  owners, ^  the  sale  will  be  deemed  valid  if 
the  circumstances  attending  it  were  such  that  a  prudent 
owner  would  have  done  the  same  under  the  circmnk 
stances.^  The  burden  of  proving  necessity  is  on  the  i)er- 
Bon  claiming  title  under  the  sale,^  apparent  necessity  exists 
when  the  vessel  is  not  at  her  home  port,  but  this  may  be 
xex)elled  by  proof  to  the  contrary,**  as  when  the  proposed 
purchaser  nad  it  in  his  power  to  save  her,^  so,  oi  a  vessel 
sold  at  the  port  of  destination  for  want  of  funds,<^that 
the  master  was  furnished  with  means.?  Where  the  mas^ 
ter  finds  that  the  disaster  will  be  most  alleviated,  and  the 
-Interest  of  all  parties  be  best  subserved,  it  is  his  duty  to 
act,  and  if  he  makes  the  sale  bona  fide  for  the  benefit  of  all 
concerned  it  is  valid,  and  all  are  bound  by  his  acts,^  and 
none  the  less  because  the  owners  were  present  on  the 
spot.^  The  question  of  necessity  and  good  faith  is  a  ques« 
tion  of  fact.^<>  If  the  master  sells  without  good  faith  or  a 
sound  discretion,  the  owners  may  as  against  the  purchaser 
assert  their  right  of  property  .^^  Where  the  master  is  part 
-owner  and  not  authorized  to  sell,  as  master,  his  interest 
•only  passes  to  the  vendee.  12  and  where  the  vendee  knows 
that  the  master  is  specially  bound  under  an  authorization 
to  sell,  the  owner  is  not  bound  if  he  departs  from  his  au- 
thority. ^^  One  who  accepts  title  under  a  master's  sale 
must  see  that  his  title  is  without  taint  or  just  cause  of 
suspicion,  ^^  as  a  party  purchasing  from  a  trustee  is  in  no 
^tter  sittiation  than  the  seller.^  The  master  cannot 
depute  Ills  authority,  ^^  nor  can  he  purchase  at  his  own 
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.8ale,^7  and  if  he  does,  it  will  be  considered  for  the  benefit 
of  the  owners  if  they  elect  so  to  regard  it.^s  A  valid  salb 
cuts  off  all  prior  liensj^^  and  title  passes  without  a  bill  of 
sale,  but  an  unauthorized  sale  vests  no  title,^^  a  sale  fol- 
:Iowed  by  possession  is  sufiicient.^^  In  case  of  an  unau- 
thorized sale,  the  purchaser  may  make  restitution  and  be 
allowed  his  purchase-mouey  and  subsequent  repairs  and 
expenses.^^  The  master  of  a  canal  boat  is  not  so  invested 
with  the  indicia  of  ownership  that  a  bona  Jide  purchaser 
from  hipf.  can  hold  the  boat  as  against  the  real  owners:  ^ 
so,  the  master  has  no  power  to  sell  part  of  a  vessel  for  the 
purpose  of  keeping  a  bar.^ 

1  Woods  V.  Clark,  24  Pick.  35. 

2  Hayman  o.  Melton,  5  Ksp.  65. 

3  Joy  V.  Allen,  2  Wood.  &  M.  303;  The  Fortitude,  3  Sum.  296;  Greely 
V.  Smith,  3  Wood.  &  M.  236:  The  Alexander,  1  Dods.  278;  Idle  v.  The 
Boyal  Ex.  Assu.  Co.  8  Taunt.  755. 

4  The  Washington  Irving,  7  Int.  Bey.  Bee.  109:  Smith  v.  The  £ast> 
ern  Bailroad,  1  Curt.  259;  The  Jerusalem,  2  OalL  aid;  Peirce  v.  Ocean 
Ins.  Co.  18  Pick.  83. 

5  Post  o.  Jones,  19  How.  150. 

6  Williams  v.  Smith,  2  Caiues,  13;  Buckman  v.  Merch.  Ins.  Co.  ft 
Dner,  342;  Allen  v.  Com.  Ins.  Co.  1  Gray,  158.  But  see  Amer.  Ins.  Co.  v. 
Ogden,  15  Wend.  532;  S.  C.  20  Wend.  287. 

7  Joy  v^  Allen,  2  Wood.  &M.  328;  Union  Ins.  Co.v.  Scott,  1  Johns.  106. 

8  Fitz  V.  The  Amelie,  2  Cliff.  446:  The  Eliza  Cornish.  Splnks  £c.  & 
Ad.  36;  The  Glasgow,  Swabey,  145:  The  Maivaret  Mitchell,  6wabey.S86; 
The  Bonita  and  Charlotte,  Lush.  259:  The  Australia,  Swabey,  484;  The 
Catheriue,  1  Eng.  L.  &  E.  679;  S.  C.  15  Jur.  231 :  Idle  v.  Boyai  Ex.  Assu. 
Co.  8  Taunt.  755;  The  Henry,  BUtchf.  &  H.  469. 

0  The  Henry,  Blatchf .  &  H.  477 ;  Idle  v,  Boyal  Ex.  Assu.  Co.  8  Taunt. 
755. 

10  Steams  V.  Doe,  13  Gray,  482. 

11  New  England  Ins.  Co.  v.  The  Sarah  Ann,  13  Peters,  402,  disapprov- 
ing Scull  V.  iTriddle,  2  Wash.  C.  C.  150. 

13  Peirce  V.  Ocean  Ins.  Co.  18  Pick.  83. 
.  13   Johnson  v.  Margate,  29  Me.  404. 

14  Hartman  V.  The  William,  4  Pa.  L.  J.  350. 
U  Scudderv.  Calais  Ac,  Co.  1  Cliff.  370. 

16  The  TUton,  5  Mason,  481 ;  distinguishing  Beid  v.  Darby,  10  East,  143. 

17  Barker  r.  Mar.  Ins.  Co.  2  Mason,  369:  Church  v.  Mar.  Ins.  Co.  1  Ma- 
son, 844;  Sawyer  r.  Mar.  F.  &  M.  Ins.  Co.  12  Mass.  291:  McMastersv. 
Schoolbred,  1  Esp.  237  ;  Story  v.  Strettcli,  1  Dall.  10;  Storer  v.  Gray, 
2  Mass.  565 :  Oliver  v.  Newburyport  Ins.  Co.  3  Mass.  37 ;  Abbott  v. 
Broome,  1  Caincs,  292;  United  Ins.  Co.  v.  Boblnson,  2  Caines,  280;  Ab- 
bott r.  Sebor,  3  Johns.  Cas.  3»;  Waldeii  v,  Phceulx  Ins.  Co.  5  Johns.  310: 
Havelock  v.  Bockwood,  8  Term  Rep.  268. 

18  Chamberlain  v.  Harrod,  5  Me.  420. 

19  The  Amelie,  8  Wall.  18. 

20  The  Amelie,  8  Wall.  18 :  The  Sarah  Ann,  2  Sum.  206;  affirmed.  IS 
Pet.  887 ;  ScuU  V.  Briddle,  2  ^ash.  C.  C.  150.  «**f«uou,  w 

31   The  Amelie,  8  WaU.  18. 
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9  TbeHienz7,B]atclif.AB.48aL 

23  Ingenollv.Eiiuiienoii,lGart.CIiid.)TI. 

24  KeU7«.Dickliisoo,15]fo.]a. 

§  124.  Dntiea  cf  master^— The  Act  of  Gongress  i»- 
qmiing  the  Inaster  to  deposit  ship's  papeis  on  arri'^  at 
a  foreign  port,  does  not  apply  to  Tessels  merely  tonchiiuf 
for  advices.^  The  master  is  bonnd  to  the  owners  for  sMU 
and  care  in  the  management  of  the  Tessel^^  and  to  a  care- 
ful supervision  over  l&es  and  lights.*  He  must  not  aban- 
don his  vessel  and  cargo  in  time  of  danger  so  long  as  it  is 
practicable  for  human  exertion,  skill,  and  prudence  to 
Slave  them  from  impending  perU.^  His  duty  is  not  dis- 
charged until  the  ship  is  in  a  place  of  safety,  or,  in  case  of 
loss,  until  the  mroceeds  saved  are  placed  at  the  disposal  of 
the  ovniers.6  in  case  of  capture,  he  is  bound  to  remain 
with  the  vessel  until  condemnation,  or  till  a  recovery  is 
hopeless;*  but  he  is  not  obliged  to  violate  the  good  faith 
even  of  an  enemy  to  preserve  his  ship,  nor  to  employ 
fraud  to  effect  that  object.?  It  is  proper  but  not  indi»- 
I^ensable,  in  case  of  an  accident,  to  note  a  protest  thereof 
at  the  first  i>ort  afterwards  reached,*  and  to  give  informa- 
tion to  the  owner  of  the  loss  of  the  vessel  as  soon  as  he 
reasonably  can.^  It  is  his  duty  to  interpose  a  claim  to 
propertv  in  his  charge  against  which  proceedings  are  in- 
stitatea.^  Where  a  person  faUs  overboard  the  master  is 
bound,  both  bv  the  law  and  by  contract,  to  do  everything 
consistent  with  the  safety  of  the  ship,  crew,  and  passen- 
gers to  effect  his  rescue,  no  matter  what  delay  or  expense 
m  occasioned,  u '  The  master  is  bound  to  fulull  his  whole 
duties,  and  his  responsibilities  should  not  be  changed  or 
lightly  regarded.^ 

1  Harrison  v.  yose(9  How.  372;  The  EUzabefh*  1  Falne,  10;  The  En- 
terprise, 1  Fidnd,  32;  iT.  B.  v.  Hatch,  1  Paine.  336.  And  see  Rev.  Stats. 
sees.  4575,  4576.  As  to  list  of  crew  to  he  delivered  to  Collector  before 
clearance,  see  Taber  v.  U.  8. 1  Btory,  1;  Bev.  Stats,  sec  4)173. 

3  The  Niagara  v.  Cordes,  21  How.  7;  Stone  v.  KeUand,  1  Wash.  0. 0. 

9  New  Jersey  S.  N.  Co.  9,  HerehantB*  Bank,  6  How.  426;  Fatapsco 
Ids.  Co.  9.  Coulter,  3  Pet.  222. 

4  The  Niagara  v.C<»des,  21  How.  7. 

5  I>iincan«.Beed,39Me.  415. 

6  Willardr.  Dorr,  3  Mason,  161. 

7  Hanna7«.Eye,3Cranch,242. 

8  Hont  V.  The  Cleveland,  6  McLean,  76;  8. 0.  Newh.  Adm.  22L 
d  Boggles  o.  The  General  Ins.  Co.  4  Mason,  74. 

10  Marahan  v.  Union  Ins.  Co.  2  Wash.  C.  C.  452. 

11  T7.  S.  9.  Enowles,  4  Sawy.  517. 

12  The  Eolian,  1  Blss.  822i  Brown  v.  LnD,  2  Sum/  448;  The  Grand 
Tiiitc,  1  Paine,  73 ;  Fisher  v.  Willing,  8  Serg.  A  B.  118;  Poland  «.  The 
Spartan,  1  Ware,  134;  Sheppard v.  Taylor, 5Pet.  675^ 


§  125.  Bond  for  safe  retina}  of  nffamen^The  coxw 
ditions  of  the  bond  provided  by  Act  of  Congress  requiring 
the  master  sailing  to  a  foreign  port  to  give  security  tor  the 
return  of  theabip's  company  to  tlie  United  States  does  QOt 
esctend  to  requiring  a  return  where  the  vessel  is  sold  in  s^ 
foreign  portA  In  cases  contemplated  by  the  act  he  is 
bound  to  pay  into  the  hands  of  the  resident  consul  three 
months'  extra  wages  of  the  seamen;'-^  but  the  master  is 
under  no  obligation  to  pay  the  same  to  the  seamen.^  The 
bond  was  held  valid*  although  it  did  not  refer  to  the  stat- 
ute, and  although  it  was  not  stated  which  of  the  obligors^ 
was  principal  and  which  surety.^  It  applies  to  those  cases 
only  where  the  vessel  returns  to  the  United  States,  and 
where  the  seamen  remain  subject  to  the  lawful  authority 
of  the  master,  and  it  was  in  hi»  power  to  bring  them 
Lome,^  and  not  to  cases  where  the  seamen  were  lawfully 
separated  from  tlie  vessel;^  nor  is  the  master  required  to 
return  to  the  United  States  seamen  shipped  abroad  and. 
discharged  at  their  own  home  even  without  the  intervenr 
tion  of  the  consul.  7  That  the  terminus  of  the  voyage  is 
not  specified,  will  not  justify  a  discharge  of  seamen 
abroad,  the  presumption  peing  that  a  return  to  the  United 
States  was  intended.  ^ 
See  Sbascan,  §  166, 

I   MonteU  v.  U.  S.,  Taoey,  U;  XT.  3.  «•  Hatch,  1  Palnoi  SSa;  Tln^** 
Tucker,  Abb.  Adm.  519.  And  see  Ber.  Stats,  sec.  4S78. 

3   MonteU  v.  U.  8..  Taney,  24 :  Dastin  v.  Marray,  5  Bea,  IS  $  Tbe 
Djkwu,  2  Ware,  121.   See  Bev,  StaJka.  sec.  4581. 

3  Pool  V.  Welsh,  Gilp.  201 ;  Ogden  «*  Orr,  12  Jahns.  1^ 

i  U.  S.  0.  Hatch,  1  Paine,  3j]6. 

5  Montcll  V.  U.  S.,  Taney,  24. 

6  MonteU  V.  U.  S.,  Taney,  24, 

7  U.  S.  V,  Parsons,  1  I^ow.  107;  Miattbews  v.  Offley,  Z  Sum.  U^ 

8  Burke  V.  ^uttmoa,  1  Low.  191. 

§  126.  Retuirn  of  diMtitutio  seamei^-rThe  provia* 
ions  in  the  Kevised  Statutes  requiring  masters,  at  the  rd« 
quest  of  the  consul  in  a  foreign  port,  to  transport  destitnto 
seamen  to  the  United  States,  is  limited  to  such  vessels  aa. 
are  bound  direct  from  such  port  to  some  port  in  the  United 
States.  ^  They  are  not  compelled  to  carry  seamen  or  other 
persons  accused  of  crime,  and  intended  to  be  transported 
to  the  United  States  for  prosecution;^  but  the  fact  oz  their 
desertion  doea  not  supersede  the  authority  of  the  consul 
to  require  the  transportation  of  a  destitute  seaman,^  ODho 
consul  is  the  proper  judge  as  to  the  vessel  in  which  ho- 
should  be  placed.^  Such  seamen  are  bound  bv  the  same- 
regulations  as  articled  sean^en,^  and  are  bound  to  reader 
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trhat  assistance  ihe^  can ;  and  tliis,  tbouith  their  passa^ 
l)e  paid  by  the  tXmted  States.*  where  a  minor,  a  stow- 
away, was  left  at  a  foreign  port,  it  is  the  duty  of  the  con- 
'6ul  to  provide  for  him  and  return  him  to  the  United 
Btates.'^  The  certificate  of  the  consul  is  prima  facie  evi- 
dence of  the  refusal  of  the  master  to  take  a  seaman  on 
t»oard,  and  of  all  facts  stated  in  the  enacting  clause  of  the 
Btatute  necessary  to  bring  the  case  %vithin  the  penalty  .^ 

1  Obligations  of  Shipmasters,  4  Opin.  Att.  Qen.  18S.  And  see  Bev. 
'fibits.  sec.  4577. 

2  Duty  of  SMpmasten,  7  Opin.  Att.  Oen.  722. 

3  Mattbews  o.  Offley,  3  Sum.  115. 

4  Matthews  v.  Offley,  8  Sum.  115;  Anoyance  for  transportatloii 
Home,  see  Rev.  Stats,  sec  4310, 

6  T7.  S.  V.  Sharp,  Peters  C  0. 118. 

6  XT.  S.  9.  Salls^uiy,  2  N.  Y.  1>g.  Obs.  53. 

'  7  I*uscom  V.  Osgood,  1  Spragne,  82;  S.  C.  7  La^Bep.  132. 

8  Matthews  V.  Ofiley,  3  Sum.  115.  As  to  penalty  for  refusal  to  re» 
eeAre,  see  Bey.  Stats,  sec  4578. 

§  127.  Duty  as  to  creiv^— It  is  the  duty  of  the  mas- 
ter to  see  personally  that  his  crew  are  provided  with  i\ 
sufficient  quantity  oi  provisions, ^  and  to  protect  the  crew 
from  illegal  violence;^  to  restrain  the  violence  of  the  ufH- 
cers,8  and  to  set  an  example  of  discretion  and  temper.^  ]  t 
is  h^  duty  to  quell  an  affray  between  the  mate  and  crow, 
and  to  use  such  means  and  force  as  might  fairly  be  deemed 
oteeessary;^  if  he  is  i^resent  and  consents  to  an  assault  ou 
a  seaman,  he  will  be  jointly  liable.^ 

1   The  Elizabeth  Frith,  Blatcbf.  &  H.  195. 
-  2   Shorey  v.  Bennell,  1  Spraguo,  407. 
.  3  Anderson  V.  Boss,  2  Sawy.  01. 

4   Tliomo  V.  White,  1  Pet.  Adm.  174. 

A  Jordan  r.  WHliams,  1  Curt.  GO;  S.  C.  4  Law  Rep.  N.  a  421. 

6   Ilamuii  V.  Fowler,  1  Sawy.  539;  Thomas  v.  Lane,  2  Sum.  I. 

§  128.  Authority  to  enforce  disGipline.— The  mas* 
ter  has  the  solo  and  exclusive  command,  in  the  navigation 
and  management  of  the  vessel,  which  inferior  officers  and 
seamen  are  bound  to  obov.i  He  has  the  right  to  enforce 
discipline,^  and  U  jufitilied  in  the  use  of  any  means  to  tlrls 
€tad.*  The  law  demands  a  strict  adherence  to  duty  from 
both  master  and  crew,  and  the  use  of  proper  language  no 
I^ss  than  proper  acts,^  aUd  gives  the  master  the  right  of 
respectful  demeanor  as  well  as  obedience,  on  the  part  of 
tbe  erew.^  The  government  and  discipline  being  largely 
in  the  discretion  of  the  master,  courts  can  only  see  that 
they  are  administered  temperately,  and  with  reasonable 
regard  to  the  capacity,  constitution  and  feelings  of  tttl» 
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crew.s  The  law  gives  the  master  authority  to  use  coer- 
cive measures  to  compel  obedience  to  his  lawful  orders.^ 
or  to  suppress  resistance  or  mutinous  conduct.  ^  Any  offi- 
cer may  use  force  to  coerce  the  performance  of  duty  when 
necessity  requires."  The  master  may  resort  to  weapons, 
but  they  must  be  proper  weapons-^**  He  may  use  a  dead- 
ly weapon  when  necessary  to  suppress  a  mutiny,ii  but 
only  wLicu  mutiny  exists,  or  is  threatened.^  In  all  cases^ 
before  resortin^c  to  their  use,  he  should  consult  others, 
but  in  some  cases  it  is  nut  safe.^^  If  he  should  stop  to 
consult,  or  argue  long  witli  the  offender,  and  not  use 
deadly  weapons  when  other  means  failed,  the  vessel 
might  be  lost.^^  If  circuinsumces  warrant,  lie  is  justilied 
in  their  use,  althougli  subsequent  evcuUs  show  that  less 
severe  measures  would  have  answered.  ^'^  The  master 
may  also  restrain,  or  even  couihie,  a  passenger  who 
refuses  to  submit  to  the  necessary  discipline  of  the  ship,!* 
but  without  conferring  with  the  otticers  and  ah  entry  of 
the  facts  iu  the  log-book,  he  can  intlict  no  higher  punish.- 
meni  upon  a  i)assenger  than  a  reprimand.  i< 

1  Butler  V.  McLellan,  1  Ware,  219;  Jay  c.  Almy,  I  Wood.  &  M.  288: 
AUcu  r.  UaUet,  Abb.  Adin.  5U;  The  Elizabetli  k'nth,  Bialclif.  <&  li.  IW* 
Graut  p.  BaUey,  li  Mod.  440. 

2  The  MarUi,  I  Pet.  Adm.  180;  The  Nlmrod,  1  Ware,  18. 

3  Wilkes  V.  Dinsman,  7  How.  128. 

4  Fuller  v.  Colby,  8  Wood,  ft  M.  6 ;  U.  S.  v.  Peterson,  1  Wood.  &  M.  )QS. 

5  Fuller  t>.  Colby,  3  Wood.  &  M.  6;  U.  8.  p.  Smith,  3  Wash.  C.  C.  78^ 
S2!S«Butler  V.  McLeUan,  1  Ware,2lu;  Thompdou  0.  liruach,  4  Wash.  U. 

6  Ootdd  V.  Clirlstianson,  BUtchf.  &  H.  631;  Rice  v.  The  Polly  and 
Kitty,  8  Pet.  Adm.  4JU. 

7  ThoPallcdo.S  Ware,32l;  Roberts  v.  Eldred^,  1  Spraflrae,M;  XT. 
8. 0.  Aldeu.  1  Spragrue,  »Aj  U.  8.  v.  Colby.  Id.  li»;  U.  S.  v.  Lout,  Id.  HU 
Shorey  v.  Keuueli,  Id.  40< ;  Dbiduiau  0.  Wilkes,  i2  How.  S.M). 

8  Gardner  v.  Bibblns,  Blatchf .  &  II.  353:  Sheridan  r.  Fiirbur,  Id.  433; 
XT.  8.  V.  Aiden,  1  Suro^ie,  Oo;  H.  C.  7  Luw  Kep.  4<i:):  U.  S.  r.  Wickhain,  1 
Wash.  C.  C.  Shi:  U.  8.  V.  Wiltberger,  i  Id.  Snii  Fuller  v,  Coiby»  3  Wood. 
ftM.l{  8.  CO  Law  Bep.  3:^7. 

9  8h 
Deady, 
8horey 
371;  U.  8.  V,  Taylor,  2  Sum.  584. 

10  Fuller  V.Colby,  3  Wood,  ft  M.14;  Tliome  v.  White,  I  Pet.  Adnu 
174;  U.  8.  V,  Smith,  3  Waah.  C.  C.  5iii;  Ilai't  9.  The  LlctleJohu,  1  P^t. 
Adm.  118. 

11  Roberts  v.  Eldred^,  I  Sprasrue,  54 ;  Fuller  v.  Colby,  3  Wood,  ft  SC. 
153;  U.  8.  V.  Peterson,!  Wood,  ft  M.  3>>5:  Brown  o.  Howard,  14  Johus. 
l^i  U.  8.  V.  Colby,  8  Law  Rep.  4iHi;  Jai-vis  0.  Claiborne,  Bee,  348. 

12  Jarvls  V.  Sherwood,  Bee,  248;  Fuller  ».  Colby,  3  Wood,  ft  M.  14:  IT. 
8.  r.  Smith,  3  Wash.  C.  C.  78, 625.  ' 

M  Fuller  V.  Colby,  3  Wood,  ft  M.  15:  Relf  v.  Tlie  Maria,  1  Pet.  Adnu 
186}  Sampson  v.  Smith,  15  Mass.  345;  Jarvis  9.  Claiborne,  Bee,  248. 
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14  Fuller  r.  Colby,  8  Ware,  14 ;  Butler  «.  ItcLellaa,  1  Ware,  219. 

\h  Roberts  V.  Eldredge,  1  Spra^e,  M;  U.  8.  e.  Colby,  Id.  119;  U.  S.  v. 
LuBt,  Id.  311. 

16  Ctuunberlabi  v.  Chandler,  3  Mason,  242 ;  Boyce  «.  BayllJIe,  I  Camp. 
68;  Prcndergast  o.  Campton,  8  Car.  &  P.  454. 

17  Kranskopp  v.  Ames,  7  Pa.  Law  Jr.  77 ;  4  Id.  100;  6  Car.  A  P.  473. 

§  129.  Anthozity  to  ptmish.— The  authority  to  pun- 
ish, on  board  oi  a  merchant  ship,  i3  vested  primarily  iu  the 
master,^  and  \^  summary  in  its  character.^  The  power  is 
to  be  exercised  with  extreme  forbearance  and  modera- 
tion.s  He  may  inflict  moderate  chastisement  for  disobe- 
dience, intemperance,  or  insubordiuation,**  for  disrespect- 
lul,  disobedient,  or  disorderly  conduct,  ns  a  schoolmaster  a 
pupil,*  or  a  parent  a  child.^  The  master  may  correct  a 
negligent,  disobedient,  or  mutinous  seaman  by  corporal 
punishment,  but  it  must  be  reasonable,?  to  a  reasonable 
extent,  and  in  a  decent  manner, ><  and  not  disproportionate 
to  the  offense.*  The  provision  in  the  Act  of  Confess  nbol- 
ishins  hogging,  abolishes  only  corporal  punisliment  in- 
dicted by  stripes;  w  the  punishment  must  not  be  inflicted 
TTith  an  unlawful  instrument;  i^  uo  facts  can  justify  pun- 
ishment by  flogging. i2  In  determining  whether  the  chas- 
tisement was  lusthied,  the  weapon  used  is  an  important 
consideration.'^  ICnocking  a  seaman  down  with  a  belay-- 
iug-pin^is  an  illegal  mode  of  punishment, ^^  so  the  use  of  a 
handspike  or  a  slung-shot  is  illegal.^^  Only  the  highest 
officer  can  inflict  punishment  for  a  past  offense.  ^<^  a  tem- 
][K>rary  master  has  no  such  authority.^'  A  second  mate 
rightfully  displaced,  is  liable  to  punishment  for  refusal  to 
perform  other  duty.i*  The  master  is  the  judge  of  whether 
a  seaman  is  entitled  to  his  discharge  at  a  foreign  port,  and 
if  he  refuses  to  do  his  duty,  he  is  liable  to  punishment. ^^ 
"NVhere  the  seaman  is  incorrigible,  the  master  may  dis- 
charge him,  or  correct  or  confine  him,  or  dock  him  of  his 
privileges,^  but  he  cannot  superadd  a  forfeiture  of  wages 
after  inflicting  corporal  punishment.^^ 

1  Gardner  v.  Bibblns,  Blatchf .  ft  n.  360;  Fuller  «.  Colby,  3  Wood.  & 
M.  13;  U.  S.  V.  Harrimau.  1  Iliighes.  6:26;  The  ^Lj^ncourt,  I  Hagg.  Adm. 
271;  'ihome  r.  White,  1  Pet.  Adm.  172. 

2  U.S.nan1map,l  Hughes,  526. 

3  Sheridan  t,  Pnrbnr,  Blatchf .  &  H.  428;  Butler  v.  McLellan,  1  Ware, 
210;  Thonie  v.  White,  1  Pet.  Adm.  172. 

4  V.  8.  V.  Wlckham,  1  Wash.  C.  C.  316;  Juris  v.  Sherwood,  Bee,  248; 
U.  S.  9.  fi^mlth,  8  Wash.  C.  C.  5J6;  Thomas  v.  Orscy,  Blatchf.  ft  II.  SOS. 
The  Ucnt^r,  4  Hasou,  84;  Butler  v.  McLellau,!  Ware,  219;  S.  C.  1 
Amer.  Jar.  70:  Sheridan  v.  Turbur,  Bhitchf.  ft  H.  423;  Watson  v.  Chrisi 
tie,  2  Bos.  A  F.  224. 

6   Fuller  o.  Colby,  3  Wood,  ft  M.  13;  Brown  v.  Howard,  14  Johns.  122. 
PX8TT  8.  ft  Aw— lO. 
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6  Fimer«.C61b9VSWood.A1113$  Xr.8.  «.Fk«eiiiAa,4  KmoiuMS; 
BuigB  V.  LttUe,  1  Ware,  (MM;  Soberts  v.  Dallas,  Bee,  39. 

7  Ehven  V.  Martbit  1  Ware,  U;  Butler  «.  UcLeUan,  I  Ware,  219;  U. 
8.  V.  Bnggles,  6  Mason,  192. 

8  Fuller  9.  Colby,  3  Wood.  A  H.  14 :  U.  8.  o.  Wlekham,  1  Wasb.  O.  C 
S16;  Brown  v,  Howard,  14  Johns.  122;  Turner's  Case,  1  Ware,  83;  Cuali* 
man  v.  Byan,  1  Story,  91 ;  Tho  Lowtner  Castle,  Hagg.  Adm.  381. 

9  Sheridan v, Fuibur, Blatehf. A II. 429; Brown VjIIoward,  14 Jolms. 
132;  Bicov.  The  Polly  A  Kitty,  2  Pet.  Adm.  4iO;  thome  «.  White,  I 
Pet.  Adin.  103;  Sampson  v.  Smith,  15  ICass.  365. 

10  XT.  8. «.  Cutler,  1  Curt.  Ml:  Payne  v.  Allen.  1  Spragne,  3M;  IT.  8.  •; 
Collins,  3  Curt  m.   And  see  BeTTstats.  sec  4811. 

11  Carleton  v.  Dfivis.  2  Ware  (Dav.)  221;  Turner^  Cise,  1  Wam»  81; 
Fuller  V,  Colby,  3  Wood.  A  2L 14. 

13  U.  8.  r.  Cutler,  1  Curt  501. 

13  Saunders  ».  Buckup.  Blatehf.  A IL284:  Bentonv.  Whttney,  Crabbe* 

417;  Schelterv.  York,  Ibid.  449:  Forties  v.Panons,  Ibid.  283;  U.  8*  v. 
Cutler,  1  Curt  601;  8horey  o.  Bennell,  1  Sptague,  457. 

14  8horeyv.Bemielt,lSpnigue,407. 

15  Boberts  v.  Skolfield,  3  Ware,  186;  EIw«ll  v.  Sbrtln,  I  Ware,  58. 

16  Aertsen  V.  The  Aurora,  Bee,  161:  €K>uld  v.  Chrtsttniison.  BlatchC 
A  n.  507;  Carleton  v.  Davis,  2  Ware  (Dav.)  221;  8.  C  3  N.  Y.  Leg.  Obs. 
86;  Turner's  Case,  1  Ware,  83;  Bangs  v.  Little,  Ibkl.  60:  Butler  «.  Mo* 


Janrls  v.  Sherwood,  Bee,  248. 

17  The  Dubmine,  2  Abb.  U.  8. 28;  XT.  8.  v.  Taylor,  2  Sun.  684. 

18  Morris*. Cornell, I  Sprague, 82. 

19  Dlnsmaa  V.  WUkes,  12  How.  390. 

20  Thome*.  White,  1  Pet  Adm.  168;  Thompson  «.Btiseh,  4  Wadh. 
C.0.338. 

21  Thomas  V.  Gray,  Blatcht  AH.  505;  Thome  V.  White,  1  Pet  Adm. 
108. 

§  130.  Imprtoonmeiit  of  8eamend-*It  ia  not  one  of 
the  ordinary  powers  of  a  master  to  imprison  a  seaman  on 
shore  ;^  the  authority  to  imprison  can  be  exercised  only  in 
cases  of  flagrant  offenses,  and  is  Justifled  only  by  the  same 
necessities  whicli  clothe  private  persons  with  extraordi- 
nary powers,  in  other  cases  ;3  it  can  be  exerelsed  only  in 
extreme  cases,*  in  aggravated  cases  :4  he  is  not  Justifled  in 
imprisoning  seamen  merely  on  suspicion;^  he  has  no  right 
to  imprison  a  second  mate  for  refusing  orders  given  as  a 
pnnisiiment,  no  offense  having  been  committed.^  The 
imprisonment  of  a  seaman  without  good  cause  in  a  foreign 
jaif,  by  the  master,  is  at  the  risk  of  nis  being  called  upon 
to  answer  for  it  on  his  return  home,?  when  he  will  be  held 
responsible  as  for  a  tort,^  and  liable  in  damages.*  An 
unlawful  imprisonment  on  a  foreign  shore  operates  as  a 
discharge  of  the  contract  ^^  A  seaman  may  be  appre- 
hended if  he  deserts  on  the  voyage,  ^^  but  only  in  cases  of 


extreme  necesnity ;  ^^  he  may  be  apmehended  on  a  jus- 
tice's warraut.^  The  provisions  of  the  act  relative  to  the 
apprehension  of  deserting  seamen  is  auxiliary  to  the  mar- 
itime law,  and  does  not  supersede  it  in  maritime  ports.^^ 
Ko  law  permits  the  imprisonment  of  deserters  in  lails,  ex- 
cept on  proof  of  the  fiu^s  before  a  competent  tribunal^ 
AY  hen  t no  master  lavs  a  complaint  ag&inst  any  of  his  crew 
fully  and  fairly,  before  the  consul,  lie  is  not  responsible 
for  tlicir  imprisonment  as  for  a  tort ;  ^  his  action  will  be 
deemed  justiliablo,  unless  accompanied  with  malice.  ^^ 
The  consul  lias  the  riffht  to  interfere  and  take  seamen 
from  a  vessel  when  thehr  continuance  on  her  would  be 
dauf^rous  t o  the  otUcers  or  men.  ^*  The  imprisonment  by 
the  1-on.sul  will  not  operate  to  discharfire  the  seamen  from 
their  coutract.^^  The  confinement  and  cost  of  commit- 
ment are  the  only  penalty  for  the  misconduct  of  tiie  sea- 
man ;  there  can  be  no  forfeiture  of  wages  superadded.^ 
Where  seamen  are  confined  in  a  foreign  jail,  the  master 
must  see  that  their  condition  and  treatment  are  such  as 
humanit y  requires.^!  It  is  a  breach  of  duty  of  the  master 
to  ib^taiu  seamen's  clothing  imprisoned  by  the  local  au- 
feliorities  on  request  of  the  consuL^  State  statutes  author- 
izing imprisonment  of  colored  seamen  adjudged  unoon* 
stitutioual  and  void.^ 

See  SkamEN,  §§  186, 195. 
I   ThoElwiBXr<q;dlii*4Beo.421;  Jordsnv.WiniaiDitlCiut.09. 


B.  c,  1  Kpragae,  wo;  Bims  v.  uanners,  3  reu  * 
gles,  5  Iiai8ri82.  AndseeBeT.Btats.  860.45^9. 

3  Jayv.AImy,!  Wood.  AM.2(i8;  Tbe3nnirod,lWare,9. 

4  The  ))iiyia  Pratt.  1  Ware,  609;  Wood  «.  Tho  mmrod,  Gllp.  89| 
maq^  V.  1  bo  Mobs.  Ollp.  21d. 

0  Jajv.Aliny,lWood.AM.SeL 

%  Foye9.Leclde,lSpragae,210. 

7  Tbe  David. Praitt,  1  Ware,60lt  Wood  «•  The  Klmrod*  GUp.  83; 
Jiagee  «.  Tho  Mom,  Gilp.  219. 

8  Jonlan  «.  Winianu,  I  Curt.  80;  Jay  r.  Almy,  I  Wood.  A  M.  282; 
V,  S.  r.  Iluggles.  0  liason,  192;  Wilson  v.  The  Mahr,  Gilp.  31;  Magee  v. 
1  ho  Mo8A.  aUp.  2U);  aiie  Niinrod,  1  Ware,?;  Tho  David  naU,  1  Ware, 
f03;  Loiiil2v.WopO,2Curt.80l. 

9  The  Winiaia  Rarrts,  I  Ware«  JB7;  The  SMn  KrepUn,  4  Ben.  428; 
flnow  V.  Wopc,  2  Curt.  301. 

10  Th')  Eiwin  KrepUn,  4  Ben.  424;  Schideiilniig  ».Wcwoto,  2  E.  D. 
fimltb,70. 

11  Clontmaa  v.  Tonlsoa*  I  Sum.  373;  Coflla  v.  Jenldiis,  8  Btory,  106; 
Spencer  v.  Eustls,  21  lie.  619. 

12  Hafreev.  The  Mos8«  Gilp.  219. 

13  Brower  «.  The  Maiden,  Gilp.  294.  And  aee  Bot.  Statfc  too.  4098^ 
Arrest  wiUioat  wanant-see  Ber.  Stats,  sec  4809. 
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14   XJ.  8.  V.  Tnrner,  2  Wheel.  G.  G.  615. 

19  The  Elwln  Krcplin,  4  Ben.  434 ;  Jordan  v.  Williams.  1  Cart.  69. 

13  Jordan  r.  Williams,  I  Curt.  CO;  U.  8.  v.  Buggies,  9  Mason,  102;  Jar 
f>.  Almy,  1  Wood.  &  M.  262;  Ma^e  v.  Tlio  Moss,  Gllp.21i»;  Wilson  v. 
'iho  Brary,Giln.3l;  Tlio  Nimroa,  Gllp.  83;  Tho  David  Pi-att,  1  Ware, 
6U3;  Saowr.  Wopo,  2  Curt.  304;  SUorey  v.  KenueU.  1  8praffuo,416:  The 
Uwiu  lU^pIin,  4  Bcu.  423;  JoUmou  v.  Tho  Ooriuluuus,  Crabl>o,  23J. 

•17  Vrilkes  V.  DInsmiJn,  7  IIow.  123:  Tho  Nimrod,  1  Waro,  9;  The 
Mary  Hclle  Roberts,  3  Sawy.  415;  U.  8.  t.  Ru.%'gles,  5  Mason,  1'  2;  U.  8. 
9.  C'omn,  1  8im.  SJ4;  U.  8.  v.  Netcher,  I  8tory,  3U7;  U.  8.  v,  ttiddlo,  4 
Wa»h.  C.  C.  644. 

13  Tingle  o.  Tucker,  Abb.  Adm.  619;  The  Nimrod,  1  Ware,  9. 

13   The  Elwln  Krcplln,  9  Blafcchf.  M3;  Jordan  c.  Williams,  1  Curt.  GO. 

20  Bi'ower  v.  Tho  Maiden,  Gilp.  2r>7;  Bray  v.  Tho  Atahmta,  Bee,  48; 
Th3  D.vvid  rratt,  1  Waiv,  503;  V/ood  r.  1  ho  Nuurod,  Gili>.  W;  Ma.;ea  v, 
Tho  Moss,  Gilp.  2115 :  Bhorwoo-l  r.  Mcintosh,  I  Ware,  I  IS;  jliower  v, 
Tlie  Maiden,  GUp.  207;  Tlio  Atalauta,  Bee,  43.  8ee  8UA3tKN,  S  liii. 
And  seo  Bev.  8tau.  sees.  4j::8,  4uU3. 

21  Sliorey  r.  Benneli,  1  Snragne,  407;  Brower  v.  The  Maiden,  Gllp. 
297;  Tho  Atalauta,  Bee,  li;  Wood  t;.  Tho  NUui'od,  Giip.  b3. 

22  Jordan  t.  Williams,  1  Curt.  &^;  Tho  Marden,  1  Gilp.  294. 

23  Elkison  v,  Deliesseline, 2  WheeL  C.  C.  56 ;  The  Cynosure,  1  Spragae, 
88;  S.  C.  7  Law  Bep.  226. 

§  131.  Disrating  seamen.— The  master  has  tho  author- 
ity to  disrate  either  otiicers  or  seamen  f  orsulUcient  reasons/^ 
and  allot  tbem  to  other  service,^  but  not  without  adequate 
cause ;  ^  the  power  in  remedial,  not  penal.^  A  subordmate 
officer  may  be  removed  and  assigned  to  the  duties  of  a 
common  sailor.c  The  master  may  remove  the  mate  ap- 
pointed by  him  for  incompetency. »  A  second  mate  refus- 
ing to  perform  liis  duty  may  be  removed  to  the  f  orecasi  lo.' 
Where  tho  cook  has  been  guilty  of  some  misconduct,  bat 
an  entrv  was  not  made  on  the  log>book  at  the  time,  the 
master  has  no  right  to  offer  the  alternative  of  a  discharge 
in  a  foreign  port  or  be  disrated.^  A  single  instuncu  of  ex- 
cess is  not  a  disqualilication  so  as  to  authorize  the  muster 
to  degrade  a  seaman.^ 

,  1  The  Exchansre,  Biatchf.  &  H.  966;  Mitchell  v.  The  Orozlmbo.  1  Pet. 
Adm.  250 ;  The  Mentor,  4  Mason ,  lo2 ;  U.  8.  v.  8avage,  5  Mason,  4uO ;  'i  iie 
Aiouzo,  3  Ware,  818;  Burton  v.  8alter,  11  Law  Bep.  N.  8. 146;  Auuus  v. 
Burrows,  1  Pet.  Adm.  244. 

2  The  Exchange,  Biatchf.  ft  H.  369;  1  Ware,  411 ;  Atkins  v.  Burrows, 
1  Pet.  Adm.  244. 

3  Tho  Mentor,  4  Mason,  84;  Allen  t.  Eallet,  Abb.  Adm.  676:  The  Ex- 
change, Biatchf.  &  H.  36U;  8hermoud  v,  Mcintosh,  i  Ware,  IW;  MituH- 
ell  vTThe  Orozlmbo,  1  Pet.  Adm.  250. 

4  Smith  V.  Jordan,  11  Law  Bep.  N.  8. 204. 

6  Allen  V.  Hall,  Abb.  Adm.  576;  Shermond  v.  Mcintosh,  1  Ware,  109. 

6  Wood  V.  The  Nimrod,  Gllp.  88;  Atkins  v.  Burrows,  Pet.  Adm.  241. 

7  Morris  v,  Cornell,  1  8prague,  62. 

8  The  Penang,  4  Sawy.  100. 

9  Sherwood  v.  Mcintosh,  1  Ware,  115;  The  Exeter,  2  C.  Bob.  26L 
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§  132.  Discharge  of  Bejamen  abroad.-— The  master 
caunot  lawfully  discharge  a  seaman  abroad  without  just 
and  valid  reasops,!  nor  without  the  intervention  of  the 
consul.'^  Discharge  in  a  foreign  port  is  not  favored  unless 
approved  by  the  resident  American  consul,  and  with  the 
consent  of  the  seamen.^  Tlio  burden  is  on  the  master  to 
prove  the  motives,  and  show  that  they  were  just  and  rea- 
sonable.'* The  certiilcate  of  tiio  consul  that  the  discharge 
was  granted  on  seaman's  consent  i3  conclusive,^  unless  tne 
conduct  of  the  consul  is  shown  to  be  corrupt  or  fraudulent. <* 
The  contents  of  the  consul's  written  consent  may  be 
proved  by  parol.''  The  payment  of  additional  wages  to 
the  consul  discharges  the  owner's  liability  therefor,  but  a 
charge  for  exchange  cannot  be  deducted.^  If  a  consul  dis- 
charges a  seaman  without  the  payment  of  the  three 
months'  wages,  he  must  make  an  official  entry  both  uj^on 
the  list  of  the  crew  and  upon  the  ship's  articles,  or  the 
owner  will  be  liable  for  the  extra  wages,  pursuant  to  act 
of  Congress.^  The  consul  has  no  right  to  detain  a  seaman 
in  prison  after  he  has  discharged  him  at  the  request  of  the 
master.  '<>  Seamen  on  board  vessels  of  war  are  not  enti- 
tled to  a  pecuniary  assistance  from  consul  as  extra  wages.  ^^ 
A  seaman  discharged  abroa^l  is  not  bound  by  the  agreement 
of  his  dischg^rge  as  to  rate  of  wages,  but  is  entitled  to  a 
quantum  meruit.^  If,  pending  the  voyage,  commerce 
with  the  port  of  destination  is  interdicted,  no  wages  are 
due,  but  it  retained  in  service  of  vessel  they  are  entitled 
to  compensation;  and  if,  after  detention,  they  are  dis- 
cliarged  in  a  foreign  port,  they  are  entitled  to  two  months* 
pay,  according  to  the  new  contract  of  hire.^*  A  master 
may  leave  a  minor,  a  stowaway,  in  charge  of  the  consul  in 
a  foreig^n  port,  without  rendering  liimseli  liable  to  the  pay- 
ment of  the  extra  wages.^^  The  master  is  authorized  to 
discharge  a  seaman  for  mutinous  and  rebellious  conduct, 
gross  dishonesty  or  embezzlement,  theft  or  habitual 
drunkenness,  and  for  being  a  habitual  stirrer-up  of  quar- 
rels. i»  The  misconduct  must  be  continued  or  repeated,  or 
of  an  agjgravated  character.^^  A  discharge  for  criminal 
conduct  is  a  bar  to  any  continuing  claim  for  wages.  ^^ 
See  Seamen,  §  163. 

1  Nieto  V.  dark,  1  Cliff.  147 ;  HutdilDSon  v.  Coom1>s»  1  Ware,  65;  The 
£xeter,  2  C.  Rob.  261. 

2  Anonymous,  7  Opin.  Att.  Gen.  349. 

3  The  Atlantic,  Ahb.  Adm.  451;  Nieto  o.  Clark,  1  Cliff.  145;  Jay  v. 
Almy,  1  Wood.  &  M.  262.   And  see  Bev.  Stats,  sees.  4580, 4581. 

4  Kleto  V.  Clark  J,  Cliff.  145;  Jay  v.  Almy,  1  Wood.  &  M.  268;  Hutch* 
Insou  V.  Coombs,  1  Warcj  65. 

5  The  Atlantic,  Abb.  Adm.  451:  Lamb  v.  Briard,  Ibid.  369.  But  see 
CampbeU  v.  The  Uncle  Sam,  McAll.  77 ;  Hutchinson  o.  Coombs,  1  Ware, 
e&.   And  see  £ev.  Stats,  sec.  4562. 
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6  Lamb  o.Brltfd,  Abb.  Adm«S69. 

7  n.  S.  V.  Parsons,  1  Low.  107;  Gampbtil  v.  The  Unele  Sam,  M6AU.  69; 
Hatchlnson  v.  Coombs,  1  Ware,  6S. 

8  Drew  V.Pope,  2  Sawy.  72.  And  see  Bot.  State,  aee.  4880. 
0  Miner  v.Harbeek,  Abb.  Adm.  646. 

10  Jordan  v.  Williams,  1  Curt  89;  S.-C  4  Law  Bep.  K.  S.  42L 

11  Anonymous,  3  Opin.  Att.  Gen.  683. 
13   Mayshew  V.  Terry,  I  Spra3ue,634. 

13  The  Saratoga,  2  GalL  164 ;  S.  C.  u  Alb.  L.  J.  12. 

14  Luscom  9.  Osgood,  I  Spra^e,  82;  S.  C.  7  Law  Bep.  182. 

15  The  Cornelia  Amsden,  5  Den.  320;  Smltli  v.  Treat,  2  Ware,  (Dsv.) 
270;  '•  homo  v.  White,  1  Pet.  Adm.  IttS;  Hutchinson  r.  Coombs,  1  ware, 
71:  Belf  V.  The  Maria,  1  Pot.  Adm.  \%tix  The  Mentor, 4  Mason, Ul;  Black 
r.  The  Louisiana,  2  Pet.  Adm.  2ud:  Sherwood  v.  The  Commerce,  1  Pet. 
Adm.  I(i0;  The  Ntnirod.  1  Ware,  18;  Ome  v.  Townsendt4  Mason, 541; 
The  Lady  Campbell,  2  Hasr?.  Adm.  5;  The  VIbliia,  1  W.  Bob.  1 ;  B.  C.  2 
Hagg.  Adm.  2ii;  The  Exeter,  2  C.  Bub.  2tfl.  And  see  Bev.  Stats,  aae. 
1602. 

16  The  Maria,  Blatchf.  A  H.  331 ;  The  Mentor,  4  Mason,  103;  Drysdale 
p.  The  Banger,  Bee.  148;  Nleto  r.  Clark,  1  Cliff.  147;  Thome  v.  White,  1 
Pet.  Adm.  175;  Beil  v.  The  Maria,  1  Pet.  Adm.  186:  Black  v.  The  Loub> 
lana,  2  Pa.  288;  Sherwood  r.  Mcintosh,  1  Ware,  115;  The  Exeter,  2  0. 
Bob.  261. 

17  Tingle  v.  Tuekw,  Abb.  Adm.  519:  Miner  v.  Harbeck,  Ibid.  548; 
Campbell  v.  The  Uncle  Sam,  McAlL  77 ;  The  America,  Blatchf.  &  H.  18ft; 
The  Faciflo,  Ibid.  187. 

§  133.  Rights  of  master,  generally.— A  master  un- 
der special  contract  for  **all  services  ana  privileges/'  lias 
no  right  to  traffic  on  liis  own  account;^  so  where  he  acts 
as  supercargo.^  If  engaged  under  contract  for  monthly 
wages  and  commissions,  he  is  entitled  to  commissions  on 
money  received  for  demurrage.^  A  commission  to  a  mas- 
ter on  sales  and  investments^  does  not  entitle  him  to  a 
commission  on  freight.^  He  has  the  same  riffht  in  the 
freight  money  as  a  consignee  has  in  the  goods  for  any 
liability  incurred,^  and  may  retain  the  freight  where  the 
shipping  papers  make  him  directly  responsible  for  the 

eayment  of  the  seamen.  ^  The  owner  is  not  bound  to 
isiire  the  right  of  the  master  to  primage  on  freight.  ^ 
The  master  has  no  right  to  retain  possession  of  goods 
liable  for  a  general  average  till  it  is  paid.^  Ue  may 
recover  for  expenses  as  agent  of  owners  while  in  the  ser- 
Yice,o  and  may  recover  advances  made  for  payment  of 
the  crew  on  a  former  voyage.  ^^  But  he  cannot  recover 
for  his  expenses  in  getting  home  from  a  foreign  port 
where  he  was  discharged.  ^^   The  privilege  of  carrying 

goods  for  himself  or  others,  he  receiving  the  freight, 
opcnds  on  usage.  ^^  so,  the  right  to  primage  on  freight 
depends  on  usage.  "^ 

SeeOABBIEH. 

1  Mathewson  V.  Clarke,  6  How.  122. 
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2  Uaiaiewsoav.  Clarke,  6  How.  122. 

S  Woodbury  «.  Brazier.  43  Me.  902. 

4  Miller  v.  Livingston,  1  Gaines*  319. 

5  Lewis  V.  Haacocic,  1  Mass.  73. 

6  Qoodridge  V.  Lord,  10  Mass.  483. 

7  Pedrick  v.  Fisher,  1  Spra^nie,  665. 

8  £ckf  orU  r.  Wood,  ft  Ala.  ISO. 

9  Woodlniry  o.  Brazier,  4J  Me.  302. 

10  Kohler  v.  Wri£:Iit,  7  Bosw.  318. 

11  Woodbury  9.  Brazier,  41  Mc.  302. 

12  Kin?  V.  Lenox,  1.)  Jolms.  23ft. 

13  Vose  r .  M^nton,  ft  Gray,  ft  4 ;  Bennell  v.  Kimball,  ft  Allen,  306 ;  Scott 
9.  Miller,  ft  Scott,  U;  CliarleCou  r.  Cotedwortii,  Ryau  A  M.  17ft. 

§  134.  Bights  and  liabilities,  as  owner  for  the 
voyage. — Whore  a  vessel  is  mivigated  under  the  entire 
control  and  for  (he  exclusive  benelit  of  the  master,  he  is 
pro  hoc  rice  the  o\vuer,  iiud  liable  for  supplies  and  repairs,^ 
i:ud  id  liable  as  a  carrier.^^  The  master  of  a  ship,  who 
was  also  owner,  let  under  rontitu't  of  affreightment,  is 
responsible  for  diunages  sustained  during  tlie  voyage.^ 
^Vhere  a  vessel  is  let  to  a  master  on  shares,  he  is  owner 
for  the  voyage,  and  liable  for  supplies,-*  but  those  furnish- 
ing the  8ui>plies  must  have  notice  t  hereof. »  Where  the 
master  takes  the  h\u[}  on  shares  he  becomes  trustee  of  the 
other  owners*  shares  thereof  when  received.*  A  master 
taking  a  vessel  on  slnires,  paying  for  the  victmiling,  man- 
ning and  expenses  of  the  vovago  and  navigation,  and 
dividing  the  gross  proceeds  of  lier  employment  equally 
with  the  owners,  is  deemed  owner  for  the  voyage,  and 
may  let  or  charter  or  otherwise  employ  her.'  The  master 
does  not  become  o\viier  pro  hoc  vice  uuless  the  vessel  is 
let  to  him  fur  a  term  of  time,  giving  him  entire  control.^ 
He  is  not  owner  for  the  voyage  wiien  he  engages  for  a 
specilic  sum/''  The  m:vster  and  seamen  of  a  whale  ship, 
who  ship  on  shares  iustead  of  wages,  do  not  thereby 
become  partners  with  the  owners. ^'^  When  the  master  is 
owner  for  tiie  voyage,  he  is  not  agent  for  the  owners.  ^^ 
If  he  has  not  any  control  over  the  vessel,  an  action  for 
freight  may  be  maintained  in  the  name  of  the  owners. ^-^ 
The  usage  tliat  the  master  should  have  a  Iten  on  the 
'Mays'*  of  the  seamen  for  supplies  furnished,  is  reasona- 
ble. It  is  not  lost  by  delivering  up  the  vessel  to  the  own- 
ers* agent  ^ 

See  Ante,  §  50. 

1  Jones  V.  Blum,  2  Rich.  475;  Webb  r.  Pelrce,  1  Cnrt.  104;  S.  C.  ft  Law 
Bep.  N.  S.  0;  Bhiyo  r.  8auw,  2  Curt.  1U2;  S.  C.  7  Law  Hon.  N.  S.  4:0; 
Spruatr. OonneU,2;( Mo.  1  ^;  Skolfleld  v. letter, 2  Ware, 305;  Thoiup- 
•QU  V,  Suow,  4  Me.  '2^   See  CuAaTisa  Pasty. 
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2  Tyler  v.  Holmes,  38  Mc.  258rNash  e.  Parker,  33  Me.  489;  Decker  v. 
Fumias,  3  Duer,  2!)1;  Lincoln  v.  Wright,  23  Pa.  St.  76. 

3  Eames  v.  Cavaroc,  1  Newb.  528;  Mott  v.  Buckman,  3  Blatchf.  71. 

4  Webb  V.  Peirce.  1  Curt.  104;  Thompson  v.  Snow,  4  Greenl.  264; 
Winsonv.  Cutts,7  Icl.261;  Houston  v.  Dai'Ilng,  4  Shop.  413;  Keuzel  v. 
Kirk,  37  Barb.  113;  Lyman  v.  Bedman,  10  Shep.  289. 

5  Kenzel  V  Kirk,  37  Barb.  113. 

6  Williams  v.  WiUIams,  23  Me.  17. 

7  Tho  Tribune,  3  Simi.  146;  Emery  v.  Hersey,  4  Me.  407;  Wlnsor  r. 
Cutts,  7  Me.  261 ;  Thompson  r.  Snow,  4  Me.  264. 

8  Harding  v.  Souther,  12  Cush.  307. 

9  The  Nathaniel  Hooper,  3  Sum.  543. 

10  Joy  V.  Allen,  2  Wood.  *  M.  308;  Tho  Cmsader,  1  Ware,  441 ;  BLsbop 
p.  Shepnerd,23  Pick.  4)2;  Thompson  r.  Snow,  4  Mo. 264;  Webbr.  Peirce, 
1  Curt.  104;  Baxter  r.  Rodman,  3  Pick.  4i5;  Grozier  v.  Atwood,  4  Pick. 
234;  Thu  Larch,  2  Curt.  434.    SeeSEAHUN. 

11  Webb  r.  Peirce.  1  Curt.  HI :  Thompson  r.  Hamilton,  12  Pick.  425; 
Sproat  r.  DonnelJ,  26  Mo.  185 :  Tiiompsoa  r.  Snow,  4  Me.  264:  Cutler  v. 
Wlnsor,  G  Pick.  3 Jd;  Pcrrv  v.  Osborne,  5  Pick.  422;  Mauter  v.  Holmes,  10 
Met.  462;  Taij;g:ard  v.  Lorm^,  IH  Mass.  336. 

12  Sims  V.  Howard,  40  Me.  276. 

13  Batncy  v.  Coffin,  3  Pick.  115. 

§  135.  Wages.— Tho  rule,  that  **  freight  i8  the  mother 
of  wages,"  does  not  apply  to  the  master,^  even  in  case  of 
capture,-*  or  shipwreck  :3  but  wages  cease  on  the  capture 
of  the  vessel;'*  when  acting  as  agent  of  the  owners  after 
capture,  he  is,  however,  entitled  to  compensation  for  his 
services  and  expenses,^  and  ho  is  entitled  to  extra  allow- 
ance, when  serving  out  of  the  line  of  his  dutv;0  but  wages 
involved  in  an  illegal  transaction  follow  the  fate  of  the 
vessel.7  After  abandonment  on  loss  of  the  vessel,  if  ac- 
cepted, the  underwriters,  as  owners,  are  liable  to  the  pay- 
ment of  tho  wages  of  the  master  and  crew,  for  tho  rest  of 
the  voyage.8  Trustees  who  hold  title  to  tho  vessel,  and 
control  and  manage  her,  for  the  benelitof  themselves  and 
others,  are  liable  tor  the  wages  of  the  master  appointed 
by  them;'^  he  is  a  mariner  in  tlie  sense  of  being  entitled, 
if  a  citizen,  to  three  mouths  additional  wages  when  dis- 
charged in  a  foreign  port;  ^^  yet  he  has  no  valid  claim  for 
wages  till  he  has  rendered  a  full  account  of  receipts,  dis- 
bursements, and  expenditures,  ii  The  master  may  recover 
a  proportiopate  part  of  his  salary  when  his  services  do  not 
commence  and  terminate  with  tlie  season. i-^  The  claim 
of  the  master  of  a  foreign  vessel  to  be  paid  his  wages  con- 
current with  the  seamen,  and  in  preference  to  the  claims 
of  material-men,  disallowed.^s 

1  Mooro  V.  Jones,  15  Mass.  424. 

2  Moore  V.  Jones,  15  Mass.  424. 

8  Hawkins  ».Turzell,M  Eng.  L.  &  E.  195;  S.  C.  5  Ellis  &  B.  883: 
Smith  0.  Gilbert,  4  Day,  105.  * 
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TerTii.Btaid^ole,nHe.Ke)  Fergiuoa  v.  Pitt,  I  Bayw.  St9. 

S  ^mtardv.DoiT.aUuan.lO]!  8ialtliP.GllbeTt,iDsy,I09:Fbmpi 
V.  HeG>U,«  ITnli.  C.  C.  lUi  BerBBtrom  c.  Hills,  3  Gap.  IS;  HoailTerr  I, 
Stse^Kde,  K  He.  IQi  ]>imcBn  v.  Beeil,  «9  Me.  119. 

•  8trfiig>.BllI,CTabbe,4»4. 

7  Tlie^aiido.lLoiT.lD;  TIieFleiletIiA.aO.Bol>.ll. 

8  Bammoml  r.  The  Essex  F.  A  U.  lbs.  Co.  4  Mason,  SdOi  Thompsaa 
•.  SowdofC,  *  East,  S4. 

'  e  'miiMir  «.  Sampson,  1  Spngue,  MS. 
10  Arty's  Case,  11  Opln.Att.Oeu.  US. 
It   Bolilneong.ElDcUey,2F»liie,tn. 

12  TIiaBwallav,01co[t,33S)  Btoiideti.HBTen,QlIp.llffi. 

13  Ibe  Selsb,  4  8a«7.  IL 

§  136.  Lieu  of  master.— The  master  has  a  lienon  tlie 

freight  for  hii ''"' '- 

aDQliabilitie! 

repairs,  BoppliBa, ^   — ,,„„ 

port,^  and  for  advances  madoforsMp  a  use;*  so,  also. 

the  cargo,4  and  conditional  or  partial  delivery  does  not 
■waive  tno  lien,'  Ho  has  a  lien  oa  the  cai^o  purchased  by 
liim  under  authority,  for  his  liability  tbereou.^  Where 
wrecked  property  la  brought  homo  he  has  a  lien  thereon 
for  the  f  teighi,  but  not  for  tte  paasage-money  of  the  ere  wjf 
lint  he  has  no  lien  on  the  careo,  as  against  the  owner  of 
tbe  vessel,  and  payment  of  ireisht  to  such  owner  di»- 
nhawMit.helienoE  the  master,*  The  claim  of  the  master 
ledence  of  that;  of  the  mortgagee.^    The  master 

•a  ■.„  ..™i  on  the  vessel  for  his  wages, '"  eren  as  a  factor ;  'i 
—jrfoceervicesas  pilot;  ^^  nor  for  debts  incurred  by  him 
for  xepaira  done  on  the  voyage ;  '*  nor  for  advances  or  dis- 
bursements abroad. 14  ttjh  remedy  is  by  en  action  in  per- 
tonamia  admiralty;!^  so,  as  to  nominal  master  j'^  he  may 
recover  a  proportionate  part  of  his  salary,  whore  services 
do  not  commence  or  terminate  with  tlio  season,"  and  his 
misconduct,  unless  producina  injury,  is  no  defense  to  his 
claim  for  wages."  Trustees  holding  title  to  tho  vessel, 
controllinK  and  managing  her  ace  liabla  to  tha  master  fur 
his  wages." 

I  Wan.  iS,  Thi.  1 


ispreoed 
aollenoi 


t  miBoUiallav.Iiigan^t'WeDd.lL 


4  Tan  BolckeUu  *.  Iiunnoll,  s  Wend.  lU:  Newlitll  t. 

•  Hewhin<r.Dmilip,UII«.19); 

1  Bracken  I. TtieHeRiilei,01lB.lN:  30M>I>.CtL  AndiMlbua 

*.  Com,  craucb  0.  a  4u> 

8  ZngenoUg.VuBokkollii.TGaw.cn. 

5  Tbv  II1C7  Add,  Law  Sep.  1  A<L  A  £.  8j  KM  "»"»  *iin«,  ■ni.t.M 

It  Lqram  c,  Ilie  £alt»D,  I  Sond.  KTi  Tbe  EoUiin,  1  BIra.  K2;  Wl^ 
UrdE.Dorr.I  Muon.CE;  Fow(!UE.Biican.4GnuioIiC.C.tTi  Ingeniall 
V.  Vna  liDkHeUn,  7  Can.  u>3i  Hevoiu  n.  LqwIb.  ifiiae,  »S:  Ouaaerc 
■niB  New  Jersey,  t  Pet.  Adm.  2i3, 1  tio  tslniiil  Cllr.  1  Lov  rs,  FlUlllu 
Tba  ThoDuis  BcBUenrood.  OUp.  It  TbB  Eavana.  ISpragne,  «(aj  b 
ffjeClMlt.J^Spra^uB.SB,  Tba  Cirii,  tCmt,  *ffl|  TSo  Kouanj^A, 
tnatlaai  Flili 


pirte  ClBTlt,  1  SprasuB.SB 


11   ThaBula  Anna,  BiatLlif  *  H  M,  WUlanI*.pMT,l3IaHa,H, 
ietl<lnnCv.Pomon,a)HDiT.  Itia,  TUB  ewptiw  *]len,  BlMnttf.  *  g 

19   Tbe  Eollaii,  I  Bin.  Kl. 


U  The  Laicb,  3  Oort.  41!;  The  Elemge,  i  Cist.  421. 

IS  Banunona  v.Tbe  Esiex  F.  AH.Iiii.Ca.  4  MuaD.jniJTPTaM.*. 
Dorr,  lMaaon,«l:  Tlie  WlUlam  and  EmmeUne,  Blatohl.  A  H.  Itpnts 
Larcb.  3  Cun.4^1.  SulUii.Plniiuiier,!  Bam.  *  AM.  H6;  ITiiiiw  ». 
ClulBae,9£uC,4!e. 

It  L'AiIiia«.The£ulilii(s,B«s,lK. 

!T   The  Swan™,  Oloott.Ut. 

IS  Painonv.Daiu)BlI,I(}IU*J.l. 

IB   \TliiBOrg.Sampsoii.iapnsuB,N& 

§  137.  Idabilitlea  in  geDeraL— B7  vlolsttiv  l>la  <>»■ 
tiaatnottotsfceadditloiuu  caiKO.  the  master  bMOnusll- 
&bIeaBiiiiuTei;i  be  Incurs  the  Uabllltr  for  daiii^e80iil7, 
on  Tiolation  ot  a  maritime  eontcact.'  OnawIuuiiig'rDy- 
ue  ha  Is  liable  to  the  owners  for  the  essential  titMa-tioa 
M  any  of  the  orders  or  inatraoUona  under  wbicli  he  Bailed-* 


lid  aiAtXKR.  §§ 

He  is  liable  to  tlilrd  persons  for  acts  or  negligence  of  per- 
sons employed  iu  tho  navigation  of  tlio  vesscL*^  If  a  loss 
accmes  when  tho  mato  b  unlawfully  displaced,  the  mas- 
ter is  accouutablc.fi  V/Iiile  tho  vessel  is  in  charge  of  a 
pilot  be  is  not  liable  for  damage  by  mismanagement.^  A 
usaee  of  insurance  companies,  requiring  two  pilots,  and 
forbiddixi^  the  master  to  act  as  ono  of  tho  two,  is  a  moro 
matter  oi  contract,  and  cannot  affect  the  rights  of  third 
parties.?  V/hcro,  on  a  voyaso,  delay  was  caused  and  dam- 
age ensued,  and  a  loss  in  tlie  soiling  of  the  cargo,  the 
question  of  liis  liability  1^4  to  be  dotermiued  by  tho  facts.^ 
An  account  against  a  vessel  U  not  chargeable  to  the  mas- 
ter unless  presented  within  reasonable  time.^ 

1  Knox  V.  The  Nlnetto.  Crabbo,  534. 

2  Kiiox  0.  Tho  Kinetta,  Crabbo,  AU. 

5  Brown  V.  Smith.  13  Cusli.  3GS. 

4  Dennisati  r.  Seymour,  0  Wend.  9. 

6  Atkyns  V.  Burrows,  1  Pet.  A4m.  348. 

6  Smith  9.  Condry,  1  now.  23;  SueU  0.  Uch,  1  John*.  30S. 

7  Biasell  V.  Mepbam,  1  Woolw.  2Sft. 

8  The  OeBttemSB,  1  Blacchf.  i:X},  nrvntag  8»  C,  Oloott,  UOl 

9  Banes  9.  The  James,  1  Bald.  M4. 

§  138L  Liability  en  contracts.^ The  master  is  re- 
sponsible on  all  contracts  made  by  him  for  the  shin;  1  he 
can  exempt  himself  from  personal  liability  only  by  e:^- 
pressiy  confining  the  credit  to  the  owner,^  for  where  the 
creditor  looks  exclusively  to  the  owners,  they  alone  are 
liable;*  but  if  they  look  to  htm  alone,  he  is  liable.^  In 
tiie  absence  of  an  express  covenant  the  master  is  not  lia- 
ble for  a  deliciency  on  a  l>ottomry  bond.* 

1  Rich  V.  Coe,  Cowp.  63G ;  Marn  nanrl  9.  Webb.  19  Johns.  89 ;  James  9.' 
Blxby,  II  Mass. »;  fttoeker  r.  Curlett,  I  Const.  Ben.  81 ;  Snyder  v.  Hurd« 
B  Tex.  S6;  Watklusou  v.  Laughtou, »  Joliiis.  213;  The  I^eouidas,  Olcott, 

2  Snyder  9.  Hard,  8  Tex.  08. 

5  Fanner  9.  Davles,  1  Tona  Bep.  108;  Farrel  9.  Medea,  1  DalL  892. 

4  Gamham  9.  Bcnnet.  2  Strange,  818 ;  Thom  9.  Hicks.  7  Cow.  697t 
Hnssey  r.  ADen.  6  Mass,  mi  Jumes  9.  Bixby,  11  Mass.  34;  walnwright 
9.  Crawford,  4  I>aU.  226. 

6  The  Irma,6  Ben.  1;  The  Jonathan  Ooodhae»  Swab.824;  The  Sala- 
cia,Lash.64S. 

8  Z39.  Liability  for  misconduot.— The  master  is 
liable  for  Ills  own  acts,^  for  unskillfulness  and  for  wrong 
done  to  officers  or  crew,^  but  ho  is  not  personally  respon- 
slbla  for  tlie  consequences  of  an  error  or  judgment  in  fur- 
nishing an  insufficiency  of  supplies,  whereby  be  was  com- 
pelled to  return  to  the  home  port.*  He  is  rssponsible  to 
the  owners  for  damages  paid  by  them  to  third  parties  by  ' 


§140  aiASTSB.  120 

reason  of  his  miscondact,^  as  by  smnggling,'^  or  embezzle- 
ment, <^  for  the  net  value  of  the  gocas  embezzled,  at  the 
place  of  delivery.^  He  is  liable  for  barratry,^  and  it  is 
not  essential  that  it  should  be  in  his  own  interest.^  bar- 
ratry is  an  act  by  the  master  or  crew  of  a  vessel,  for  some 
unlawful  or  fraudulent  purjx)se,  contrary  to  duty,  where- 
by the  owners  sustain  an  injury,  and  may  be  committed 
against  the  owners  of  the  voyage. ^<^  Moral  fraud  is  not 
an  essential  ingredient,  but  only  unfaithfulness  to  duty  ;^^ 
and  illegal  acts,  when  not  fraudulent  or  criminal,  are  not 
barratrous.!^.  Any  trick,  cheat,  or  fraud,  or  any  crime  or 
willful  breach  of  law,  to  the  prejudice  of  ihe  owner,  is  bar- 
ratry .^3  Barratry  may  be  by  running  away  with  the  prop- 
erty, or  smuggling,  so  as  to  forfeit  the  vessel  and  cargo,  or' 
any  fraudulent  destruction  or  loss  of  them,  though  not  by 
neglect. A*  An  attempt  at  recapture  is  not  barratry.*^ 
Where  the  master,  upon  representations  of  the  debtor  of 
the  owner,  sailed  to  a  distant  port  without  orders  to  re- 
cover the  cargo  of  the  debtor,  it  was  held  not  misconduct.^* 
The  master  is  liable  in  damages  for  the  conversion  of  a 
Hghter." 

1  The  Bebecoft,  1  Ware,  195;  Hossey  v.  Christie,  9  East,  428. 

2  WatUnson  v,  Lanj|;ton,  8  Johns.  213;  Morse  v.  Slue,  1  Vent.  190; 
Barclay  v.  Gaculla,  8  Doug.  389. 

3  Marshall  v.  Crawford,  4  Sawy.  37. 

4  Purrlaace  V.  Angus,  1  DalL  180. 

9  WUlard  V,  Dorr,  3  Mason,  161 ;  Freeman  «•  Walker,  6  Me.  68. 

6  Joy  O.Allen,  2  Wood.  AM  303. 

.7  Wattinsono.  Langton,8  Johns.213. 

8  Joy  V.Allen,  2  Wood.  AM.  303. 

9  Dederer  v.  Delaware  Ins.  Co.  2  Wash.  CC.6L 

10  Marcardier  v.  Chesapeake  Ins.  Co.  8  Cranch,  39. 

11  Patapsco  Ins.  Co.  o.  Coulter,  3  Pet.  222.  €ontn,  Dederer  «.  JM^- 
ware  Ins.  Co.  2  Wash.  C.  C.  61. 

12  Dederero.  Delaware  Ins.  Co.  2  Wash.  C.C.  61. 

13  WUcofiks  V.  Union  Ins.  Co.  2  Blnn.  574;  S.  C.  4  Amer.  Dec.  480. 

14  Joy  V.  Allen,  2  Wood.  &  M.  320;  Vallejo  o.  Wheeler,  Cowp.  143  i  1 
Strange,  581 ;  2  Ld.  Ba^m.  134a;  3  Wheat.  171 ;  4  Term  Bep.  83. 

15  Dederer  v.  Delaware  Ins.  Co.  2  Wash.  C.  C.  6L 

16  Nisson  r.  Wessels,  5  Ben.  483. 

17  The  Florence, 23  Int.  Bey.  BeclOS. 

§  140.  Liability  for  offenses.— Maliciously  and  With- 
out justifiable  cause  forcing  an  officer  or  mariner  on  shore 
in  a  foreign  port;  leaving  an  officer  or  mariner  behind  in 
a  foreign  port;  and  refusing  to  bring  home  all  officers  and 
mariners  m  a  condition,  and  willing  to  return,  are  offenses 
for  which  the  master  will  be  held  llftbleji  the  offense  may 
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bo  coinmittdd  without  physical  force.^  "Maliciously/* 
means  "\7ant0nly,'*  that  is,  with  a  willful  disregard  of 
rj»lit  and  duty,*  willfully  against  a  knowledge  of  duty.* 
"  Jostillablo  cause '"  implies  a  case  of  moral  necessity, 
for  the  safety  of  ship  and  crew,  or  the  duo  perfonnjinco  01 
the  voyage,*^  such  as  mutinous  and  rebellious  cuuduct, 
gross  dishonesty  or  embezzlement,  theft,  habitual  drunk- 
enness, or  habitually  stirring  up  q^uurrels  to  the  destruc- 
tion of  order  and  disciplino.<^  lie  is  justilied  in  the  imme- 
diate discharge  of  a  seaman  who  has  attempted  rape  on  a 
femalo  passenger,^  so  druiikeuues!4  may  justify  the  dis- 
charge of  the  mate,  but  not  the  sending  him  ashore  while 
incapable  of  taking  care  of  himself  .^  TI10  luaster  or  com- 
mander of  a  vessel  in  in  general  not  liable  to  an  action  for 
an  assault  and  battery,  in  chastising  a  seaman,  where  he 
acted  under  a  sincere  couvictiou  that  it  was  necessary  to 
the  preservation  of  discipline,  and  not  from  i)assion  or 
reven^;  ^  but  if  the  punishment  is  aggravated  tiy  malice, 
or  a  vindictive  feeling,  or  a  desire  to  oppress,  the  master 
will  be  liable  for  an  assault. i**  Incompetency  to  perform 
duties  is  no  justilication  for  the  indictiou  of  punishment.  1^ 
To  "  cast  away,'*  or  to  '*  destroy,"  are  synonymous  terms : 
both  mean  such  an  act  as  causes  the  vessel  to  perish — to 
be  lost— to  be  irrecoverable  by  ordinary  means."  Allow- 
ing a  seaman,  who  had  fallen  ofif  the  yard-arm,  to  drown, 
without  making  any  attempt  at  his  rescue,  is  man- 
slaughter.^ 

.1  U.  S.  9.  Netcber,  1  Story,  907;  Wilkes  v.  DInsraan,  7  How.  128;  The 
Mary  Belle  Roberts,  3  Sawy.  4J5.   Aud  see  Kev.  ttcato.  sec.  6J(i3. 

2  IT.  S.  9.  Riddle,  4  Wash.  G.C.  644. 

S  IT.  8.  V.  Rogffles,  5  Mason,  192;  U.  8.  v.  Collin,  1  Sam.  393;  U.  S.  v. 
Taylor, 2 SiuiL&f7 ;  Isluut v. Littlo, 3 Uasou,  102. 

,4  U.  S.  V.  Cotter,  1  Cart.801 ;  U.  S.  v.  Coffln,  1  Sum.  394;  U.  8.  v»  Tay- 
lor, 2  Sum.  094. 

5  IT. 8. «.  ColBn,  1  Smn.  884;  Jones r.  Sears, 2  Spragne,  4A. 

6  Smith  V.  Treat,  2  Ware  (Dav.)  266;  Spraguo  v.  Eain,  Bee.  143, 184: 
The  Cornelia  Anderson,  5  Deu.  820;  Thomo  v.  Whites  1  Pet.  Adm.  168: 
Black  r.  Tho  Irf>uisiana.  2  IbhL  2^;  Tho  VlbiUa,  1  W.  Rob.  1:  Omo  v. 
Townsend,  4  Mason,  641 ;  Sherwood  v.  Mcintosh,  1  Waro,  115;  Tho  Lachr 
CampbeU,  2  Haae.  Adm.  5;  FuUer  9.  Colby,  3  Wood.  &  M.  11 ;  Hutchln- 
aoQ  V.  CoombsTl  ware,  71. 

7  meto V.Clark,! Cliff.  149. 

8  The  Eldorado,  1  Low.  289. 

9  Dlnsman  v.  WOkes,  12  How.  390i_Sheridan  v.  Forbnr,  Blatchf.  & 
^428;  U.  8.V.  Cutler,  1  Curt.  601;  t7.  S.  v.  Freeman.  4  Mnson,  SOU; 
2%onie  «.  White,  1  Pet.  Adm.  I6d;  Morris  r.  Coniell,  1  Spra:7ue,62: 
U.  S.  V.  Taylor,  2  Sum.  684;  Thompson  «.  Busch,  4  Wash.  C.  0. 33d. 

DB8TT  S.  *  A^ll. 
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10  DlBflinaa«.WDke8,12How.a90. 

11  Payne  V.  Allen,  1  Sprague,  804. 

12  XT.  S.  V,  JohnSt  1  Wasb.  O.  C.  363;  a  a  4  DaH.  412;  U.  8.  «.yan  Banat, 
3  Wash.  0. 0. 14& 

13  U.  8» «.  Knowlee,  4  Sawy.  617. 
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141-2  BBAIODC.  12A 

ISL  EadeaTortomakerenAt. 

191.  Bey(dt  or  mutiny  of  crew. 

19S.  Efflectof  Imprisanmftnt for offlfenaea. 

§  141.  Seamen,  "vrlio  are.— All  peisons  employed  in 
the  navigaticn  of  a  TesseUor  npon  a  voyage,  other  than 
the  master  and  mates,  are  deemed  seamen,^  including 
cabin-boys,  cooks,^  stewards,  chambennaids,^  carpenters, 
cooiiers,  and  firemen,  pilots,  suigeon,  and  boatswain,^  the 
clerk  of  a  steamboat,^  all  on  boaid  employed  in  the  equip- 
ment or  preservation  of  the  vessel ;  *  so  a  female  cook  is  a 
mariner,^  and  foreigners  employed  on  ships  of  the  United 
States  are  mariners,!^  and  are  not  disqualilied  from  becom- 
ing engineers  and  pilots  in  American  steam  passenger  ves- 
sels.^   Persons  shipped  as  sealers  are  mariners.^^ 

1  The  Highlander,  1  Spragne,  588:  Tho  Jane  and  Matilda,  I  Hagg. 
Adm.187;  The  Prince  George,  3  u>id.  376;  The  Ocean  Spray,  4  Sftwy.  m. 

2  Allen  v,  HaUet,  Abb.  Adm.  876;  The  MentOT,  4  Maaon,  84 ;  The  Oro- 
limbo.  Abb.  Adm.  576;  Tramp  «.  The  Thomas,  Bee,  86. 

S  Ginney  V.  Crockett,  Abb.  Adm.  490. 

4  U.  S. 9.  Thompson,  1  Sam.  170 :  Bosa v.  Walker, 2 WUs, 264:  Wheeler 
V.  Thompson,  1  Strange.  707 ;  Sheridan  v.  Forbur,  Blatchf  .  &  u.  425;  The 
Lord  Hobart,  2  Dods.  103. 

5  The  Soltana,  1  Brown.  13;  Ttainor  v.  The  Sqperlor,  onp.  614;  The 
Prince  George,  3  Hagg.  Adm.  376;  Mills  v.  Long,  2  Dods.  105;  Wilson  v. 
Ohio,  GUp.  {»5;  Boss  v.  Walker,  2  Wils.  264. 

6  Gnrney  v.  Crocket,  Abb.  Adm.  492 ;  Hindman  v.  Shaw.  2  Pet  Adm. 
264;  The  D.  C.  Sallsbory,  Olcott,  75:  Trainer  v.  The  Superior,  Gilp.  514; 
The  Lord  Hobart.  2  Dods.  103:  Shaw  «.  The  Leithe.  Bee,  434;  The 
Prince  George,  3  Ha^.  Adm.  376;  Mills  v.  Long.  2  I>o<u.  100;  Tumer'a 
Case,  1  Ware,  83:  U.^  v.  Thompson,  1  Sum.  m;  Sheridan  v.  Fnrbnr, 
Blatchf.  &  H.  425. 

7  Gnrney  v.  Crockett,  Abb.  Adm.  492. 

8  Matthews  v.Offley,  3  Sam.  115. 

9  Engineers  of  Amer.  St.  Yessela.  11  Oj^  AiA.  Gen.  488. 
10   The  Ocean  Spray,  4  Sawy.  105. 

§  14Z  Crew,  who  included.— The  crew  includes  the 
ofacers  as  well  as  the  seamen,^  bat  one  who  secretes  him- 
self on  board  till  after  the  voyage  has  commenced  is  not 
included.^    A  minor  who  ships  without  knowledge  of  his 

Sarents  *'  belongs  **  to  the  vessel  in  the  sense  of  his  being 
able  to  indictment  for  offenses^  *  but  a  contract  bv  such 
minor  to  serve  as  a  seaman  is  voidable  at  any  time  oef  ore 
its  completion.^  A  seaman  who  has  passed  his  examina- 
tion at  the  naval  rendezvous,  but  has  not  passed  on  the  re- 
ceiving ship,  is  not  "enlisted."  ^  Where  a  vessel  of  the 
United  States  is  duly  enrolled  and  licensed,  and  has  been 
engaged  for  years  in  navigating  between  domestic  ports, 
the  presumption  is  that  her  crew  were  hired  in  a  domestio 
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port.*  "Where  a  vessel  arrives  at  a  port  in  the  course  of  a 
cruise,  which  is  not  there  ended,  the  presumption  is  that 
her  original  crow  continued  attached  to  her.' 

1  IT.  S.  V.  Winn,  3  Sum.  203;  S.  C.  1  Law  Bep.  63. 

2  U.  S.  V.  SinaD,  2  Curt.  211. 

3  U.  S.  V.  Lockman,  1  Law  Bep.  N.  S.  151. 

4  The  notspor,  3  Sawy.  194. 

5  TJ.  S.  r.  Thompson,  2  8pragae,  103. 

6  Franconet  v.  The  F.  W.  Backus,  Newb.  1. 

7  LaArmlstaadeBues,  5Wbeat.  385. 

§  143.  Power  of  seamen  to  contract.~Mariner9 
may  contract  and  bind  themselves,  to  the  same  dcsreo  as 
any  other  party  on  specillo  wages,  and  for  a  specified  time, 
or  lor  a  voyage,  or  a  cruise, ^  at  a  specified  rate  of  wages;  ^ 
the  rate  is  an  essential  part  of  the  written  contract.^  A 
cruiso  is  a  voyage  for  a  given  purpose,*  it  begins  when 
the  vessel  breaks  ground  for  the  purpose  of  sailing.* 
Where  no  wages  are  stipulated,  he  may  either  prove  by 
parol  what  wages  were  agreed  on,  or  may,  under  the  Act 
of  Congress,  claim  the  highest  rate  payable  at  the  port 
of  shipment  within  three  months  next  preceding  the  date 
of  the  articles.<^  So  as  to  seamen  on  lake  vessels, "^  but 
this  section  does  not  apply  to  fishing  vessels,^  and  parol 
evidence  is  not  admissible  to  prove  an  agreement  for  a 
lower  rate,^  nor  is  evidence  of  a  further  compensation  by 
way  of  custom  admissible. i<*  The  shippiug  articles  are 
not  the  sole  evidence  of  the  seaman's  rights.  The  actual 
bargain  made  between  shippiug  agent  and  seamen  binds 
the  vessel.^i  A  mariner  may  prove  by  parol  evidence 
that  the  shipping  articles  do  not  truly  describe  the  voyage, 
and  may  recover  the  wages  for  which  he  contracted,  and  a 
mate  is  within  the  rule."  The  Court,  in  the  absence  of  a 
speciilcd  rate,  may  fix  the  wages  on  the  principles  of 
quantum  meruit.^  The  burden  oi  proof  of  advance  wages 
paid  to  the  shipping  agent,  and  that  such  agent  was  au- 
thorized to  receive  it,  is  on  the  respondent,  i*  Where  two 
distinct  contracts  for  distinct  voyages  are  made  at  the 
same  time,  and  one  only  is  reduced  to  writing,  the  other 
may  be  proved  by  parol. i*  Time,  accideutally  omitted, 
may  be  supplied  by  oral  evidence.  ^^  Where  they  enter  on 
a  voyage  without  signing  shipping  articles,  a  contract  is 
implied,  which  binds  them  till  the  voyage  is  terminated.  ^^ 
Where  seamen  were  brought  to  a  place  by  deceit,  and  re- 
fused to  work,  and  the  master  agreed  to  pay  them  extra, 
the  master  and  owner  were  bound  by  the  master's  agree- 
ment, i* 
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1  The  Atlantic,  Abb.  Adm.  471;  The  Mariner's  Gas(>,  8  Mod.  379; 
Howe  V.  Napier,  4  Barr.  940;  The  Sydney  Cove,  2  Dods.  1 :  The  Mona,  i 
W.  Rob.  137;  The  Baby  Grove,  2  Ibid.  62;  Thompson  v.  Tlie  Catharine, 
1  Pet.  Adm.  104. 

2  The  Atlantic,  Abb.  Adm.  471. 

3  The  Atlantic,  Abb.  Adm.  471 ;  Johnson  v.  Dalton,  1  Cow.  643 ;  Bart- 
lett  V.  Wyman,  14  Johns.  2(i0;  Wlckham  v.  Blight,  Clip.  452. 

4  The  Bratns,  2  Gall.  839;  Anonymous,  1  Han  L.  J.  207;  Brown  v. 
Jones,  2  Gall.  477;  Maf^ee  v.  The  Moss,  Gllp.  219;  Douglass  v.  £srre, 
GUp.  147,  explaining  Syers  v.  Bridge,  2  Doug.  627. 

6  The  Brutus,  2  QtJl.  639;  The  Good  Hope,  1  Pet.  Adm.  327. 

6  The  Warrington,  Blatchf.  &  H.  337;  White  v.  Wilson,  2  Bos.  A  P. 
116;  Montgomery  o.  'JTyson,  1  Low.  131:  The  Harvey,  2  Hm.  Adm.  79; 
Jameson  o.  The  Begulus,  1  Pet.  Adm.  212;  The  Crusader,  1  ware»  437. 

7  The  City  of  Fremont,  2  Biss.  416.   See  Bev.  Stats,  sec.  4523. 

8  The  lanthe,  3  Ware,  126;  and  compare  The  Auslaralia,  Ibid.  240. 

9  The  Crusader,  1  Ware,  437. 

10  Bogertv.  Cauman,Anth.N.P.97. 

11  The  Lola,  6  Ben.  142. 

12 
The< 

2Curt ^._„      ^   .   _ 

son,  2  Bos.  &  P.  116.   Ana  see  The  Quintero,  1  Low.  40;  Wope  v.  Hem- 
menway,  1  Sprague,  800. 

13  Allen  V.  Hitch.  2  Curt  147;  The  THlllam  Martin,  1  Sprague,  664. 

14  Hohnes  v.  Dodge,  Abb.  Adm.  60;  and  see  Bev.  Stats,  sec.  4532. 

15  Page  V.  Sheffield.  2  Curt.  378:  McCulloch  v.  Glrard,  4  Wash.  C.  C. 
290;  Seago  v,  Deane,  4  Blng.  459;  Lapham  v.  Whipple,  8  Met.  60. 

16  Montgomery  v.  Tsrson,  1  Low.  131;  Wickham  v.  Blight,  Gllp.  482; 
Taber  v,  XT.  S.  1  story,  1;  The  Atlantic,  Abb.  Adm.  474. 

17  Jansen  v.  The  Heinrich,  Crabbe,  226. 

18  The  Brookltne,  1  Sprague,  104;  S.  C.  8  Law  Bep.  70. 

§  144.    ShipFiing  articles.— The  maritime  law,  as  a 

Seneralrule,  requires  seamen's  contracts  to  be  in  writing. i 
L  penalty  is  prescribed,  by  statute,  for  shipping  seamen 
without  written  articles.^  This  penalty  extends  to  the 
merchant  marine  upon  the  lakes  and  public  navigable 
waters  connecting  the  same.^  By  the  Bevised  Statutes, 
agreements  of  seamen  are  required  to  be  signed  in  the 
presence  jof  the  shipping  commissioners.^  They  are  to  be 
signed  by  seamen  engaged  in  the  coasting  trade.  ^  They 
need  not  be  signed  in  the  presence  of  the  shipping  com- 
missioner when  such  voyage  is  to  a  port  in  the  "West 
Indies,^  nor  upon  vessels  engaged  only  m  and  for  voyages 
coastwise  between  the  Atlantic  ports  of  the  l/nited 
States.7  The  word  "  State "  includes  an  organized  ter- 
ritory,8  The  term  '* voyage"  is  not  applicable  to  tugs 
gg-ft^ng  short  trips  from  one  body  of  water  to  another.® 
The  provisions  of  section  23  of  the  Shipping  Commia- 
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sioneis*  Act,  proTlding  for  the  disposition  of  wages  of 
deserting  seamen,  anu  imposing  certain  duties  on  tbe 
owners  and  masters  of  vessels,  do  not  apply  to  cases 
embraced  in  section  55,^^  A  person  not  a  suippinff  com- 
missioner, who  ships  seamen  for  a  vessel  of  wnich  he  i§ 
not  owner  or  consignee  or  master,  is  liable  to  the  penalty 
under  the  act  of  Congress.  ^^  A  seaman  shipping  in  a 
foreign  port  is  not  required  to  sign  articles.  ^^^  S^eamen 
may  recover  the  value  of  privileges  granted  supplement- 
ary to  shipping  articles  and  not  inserted,  the  act  of 
Congress  not  requiring  their  Insertion  ;i3  i^ut  subsequentt 
agreements  are  not  oinding  on  seamen,  ^^  and  verbal 
stipnlations  are  not  enforced.^^  Shipping  on  a  whaling 
voyage  need  not  be  in  writing.  ^^  The  court  may  dispense 
with  the  literal  fullillment  oi  conditions,  and  may  resard 
acts  substituted  by  agreement,  express  or  implied,  or 
which  are  compelled  by  the  exigency  of  the  voyage,  to 
bo  equivalent  to  an  exact  compliance  with  the  articles.^^ 
The  provisions  of  the  shipping  act  apply  as  well  to  vessels 
engaged  in  the  coastwise  as  to  those  engaged  in  the  for* 
eign  trade. ^^ 

1  Tbe  City  of  Hezieo,  7  Ben.  33;The  Cnuader.  1  Ware,  437;  Page  «• 
Suefflelil,  2  Cult.  3<j0:  Uartlett  v.  wyman,  14  .loons.  200.  and  see  The 
Isabella.  2  C.  Hob.  241.  8ee  Rev.  Stats,  sees.  450M523.  Form  of 
articJe»-4ee  Rov.  Stats.  sec«  4ftl2. 

2  The  Cypress,  BlatcM.  A  R.  83:  The  Warrington,  Ibid.  335;  The 
Borah  Jane,  Ibid.  401;  Mai^ee  t.  The  moss«  GUp.  2iU;  Snow  v.  Wope,  2 
Cart.  301;  Wupev.  Ileineiiws^,  1  Spragne,  300;  Jameson  v.  The  Begu- 
los,  1  Pet.  Adm.  212:  Walton  v.  The  xfeptune.  Ibid.  142;  Bartlett «. 
Wyman,  14  Johns.  260;  Johnson  v.  Dalton,  1  Cow.  513.  See  Bev.  Stats. 
see.  4321. 

S  Wolyeiton  v.  Lacy,  8  Law  Rep.  N.  S.  072. 

4  The  Grace  Lothrqp,  1  Holmes,  342;  N.  S.  v.  The  City  of  Mexico* 
11  Blatcbf.  4d9;  B.  G.  7  Ben.  31.  And  see  Rev.  Stats,  sec.  ^12. 

5  U.  8.  V.  Hamilton,  1  Mason.  443:  U.  S.  v.  Haines,  ft  Mason,  272; 
Millhran  v.  The  B.  K.  Brace,  Newb.  63&:  Oliver  v.  Alexander,  6  Peters, 
143;  Gladding  0.  Constant.  1  Sprague,  73;  The  Crusader,  i  Wore,  437. 
And  see  Rev.  Stats,  sec.  4520. 

6  17. 8. 9.  The  Grace  Lothrop,  95  IT.  S.  527. 

7  U.  S.  e.  Smith,  05  U.  S.  536. 

8  In  re  Bryant,  Deady,  118. 

9  Tbe  John  Martin,  2  Abb.  U.  S.  172;  The  B.  F.  Brace,  Newb.  539. 

10  Stevenson  r.  Hare,  2  Sawy.  6S3.   See  Shipping  Commissioners' 
jLets,  Rev.  Stats,  sees.  45S0, 4004. 

11  U.  S.  V.  Idell,  16  Int.  Rev.  Rec.  147.   Unlawful  shipments  void— see 
Bev.  Stats,  sec.  4823. 

12  D'OUvera,  1  GaU.  474.   See  Rev.  Stats,  sec.  4517. 

13  The  Warrington,  Blatchf.  &  H.  339;  Parker  v.  The  Calliope,  2  Pet* 
Adm.  272. 

14  The  Lola,  6  Ben.  142. 
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15  Hteden  9.  Gordon,  2  Mason,  645,  explaining  The  Isabella,  2  C.  Bob. 
S4L 

16  The  Atlantic,  Abb.  Adm.  451. 

17  Beedv.  Hossey,  Blatchf.  &  H.  538;  The  George  Home,  1  Hagg. 
Adm.  870;  Harden  v.  Gordon,  2  Mason,  541;  The  Minerva,  1  Hagg. 
Adm.  347. 

18  U.  S.  V.  Idell,  16  Int.  Rev.  Bee  147;  V.  8.  v.  Sfliith,  85  U.  S.  536. 

§  145.  Descriptioii  of  voyage.— A  voyage  is  a 
transit  to  be  performed  by  the  seamen  ;i  it  ib  a  technical 
phrase,  and  imports  a  definite  commencement  and  end- 
mg.2  Shipping  articles  must  declare  explicitly  ^here  the 
voyage  is  to  commence  and  where  to  terminate, ^  and  if 
they  fail  to  do  so.  they  are  not  binding,  if  contrary  to 
justice.*  Where  the  description  is  not  in  compliance  with 
the  requirements  of  the  statute,  the  seamen  may  leave  at 
any  time.^  Where  articles  were  signed  for  a  voyage  to  a 
foreign  port  for  a  cargo,  and  to  return  to  the  United 
States,  the  voyage  is  not  ended  till  arrival  at  the  port  of 
discharge.  0  The  word  ^'  or  "  in  shipping  articles  means 
one  or  the  other  of  two,  not  both,'  and  the  words  **or 
elsewhere,**  are  either  word  for  uncertainty  for  all  ports 
bevond  the  ports  particularly  named,  or  are  construed  in 
subordination  to  the  principal  voyage.  8  Where  the 
voyage  was  specified  to  and  from  certam  ports,  and  also 
for  a  specified  time,  the  seamen  were  bound  until  the 
vessel  should  return  '*  to  a  final  port  of  discharge  in  the 
United  States."'^  Articles  describing  the  voyage,  from 
New  York  to  Barbadoes,  and  a  market  construed  by  the 
light  of  the  usages  of  trade,  held  to  mean  to  any  island  in 
the  West  Indies,  w  A  description  "  to  and  from  the  port 
of  Boston  to  Valparaiso  and  other  ports,  at  and  irom 
thence  home,  direct,  or  via  ports  in  tlie  East  Indies,  or 
Europe,"  is  insufficient.  ^^  Under  the  British  laws,  a  speci- 
fication of  the  places  to  which  the  voyage  might  extend 
is  implied  that  it  was  not  to  extend  to  any  other  place.^ 
Inability  to  obtain  freight  wHl  not  absolve  the  owner  from 
his  contract  to  perform  the  voyage  described  in  the  arti- 
cles." 

1  The  Martha,  Blatchf.  ft  H.  156;  The  Baltic  Merchant,  Edw.  Adm. 
86,  and  see  Bev.  Stats,  sec.  4511.  Penalty  for  omitting  to  begin  voyage 
—see  Bev.  Stats,  sec.  4522. 

2  Brown  v.  Jones,  2  Gall.  479;  Anonymous,  1  Amer.  L.  J.  209;  Magee 
V.  The  Moss,  Gllp.  227.    See  Bev.  Stats,  sec.  4511. 

3  Magee  v.  The  Moss,  1  GIIp.  219;  The  Osceola,  Olcott,  450. 

4  The  Christina,  Deady,  49;  The  Horace  £.  Ball,  3  Ware,  296; 
Poland  V.  Tho  Spartan. 

6  Snow  0.  Wope,  2  Cart.  301 ;  S.  0. 1  Spragae,  600;  8  Law  Bep.  N.  S. 
600. 

6   U.  8.  V.  Smith.  1  Mason,  147. 
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7   DoQglaBsv.  Eyre,  GOp.  147. 

^  8  The  Sarah  Jane,  Blatchf .  A  H.  411 :  Brown  «.  Jones,  2'OalL  477;  V. 
d.  V.  Staly.  1  Wood.  &  M.  838;  Ely  v.  Peck,  7  Conn.  239;  The  Oeorffe 
Home,  1  nasa.  Adm.  370;  The  Eliza,  Ibid.  IS2:  The  Countess  of  llar> 
court,  Ibur3t7 ;  The  Minerva,  6  C.  Rob.  396;  Ine  Brotus,  2  Oall.  fi2tt. 

9   The  WUliam  Janrls,  1  Spragae,  48S. 

10  The  Gem,  1  Low.  182:  Houston  v.  The  New  England  Ins.  Go.  6 
Pick.  8J;  Debloisv.  Ocean  Ins.  Co.  16  Pick.  303. 

11  Thompson  v.  The  Oakland,  4  Law  Sep.  349;  Glfford  v,  Kollock,  9 
Law  Bep.  K.  S.  21. 

12  The  Hermlne,  3  Sawy.  80. 

13  Thompson  v.  Oakland,  4  Law  Bep.  349;  1  Paine,  18Q;  2  Gall.  164;  1 
Hagg.  Adm.  347 ;  3  Hagg.  Adm.  202. 

§  146.  Effect  of  deviation.— The  maritime  laws  are 
peremptor:^,  that  the  master  shall  perform  the  voyage 
fitipulated  in  the  shipping  articles,  and  holds  seamen  dis- 
charged of  their  obligations  if  he  deviates.^  A  change  of 
the  original  voyage  &  a  deviation.s  Deviation  from  the 
voyage  is  a  question  of  usage  and  the  course  of  trade— a 
question  of  iact.>  The  exercise  of  the  discretion  of  the 
master  in  going  into  or  passing  a  port  is  not  a  deviation.  < 
A  stoppage  at  sea  on  meeting  another  vessel  and  taking 
on  the  crew  rendered  helpless  by  disease,  is  not  a  devia- 
tion authorizing  seamen  to  leave  the  vessel.^  If  the  visit 
to  an  intermediate  port  is  left  to  the  discretion  of  the 
master,  it  is  not  a  deviation  if  he  elect  not  to  eo  there.  <^ 
Articles  describing  the  voyage  to  be  from  Philadelphia  to 
South  America,  and  any  port  or  ports  backwards  or  for- 
wards, and  back,  is  not  violated  from  proceeding  from 
South  America  to  Europe,  7  but  a  voyage  from  Liverpool 
to  Savannah  and  ports  of  the  United  States,  West  Indies, 
and  British  America,  does  not  anthorize  a  voyage  to  the 
Pacific  Coast.^  A  change  of  voyage  to  operate  as  a  dis- 
charge of  tlie  contract,  must  be  willfuL^^  Where  the  master 
acted  bonajide  and  with  the  sole  view  of  avoiding  danger 
and  to  seek  the  safest  course  home,  it  was  not  a  devia- 
tion, lo 

1  The.MoBlem,01cott,296. 

2  Moran  v.  Baudin,  2  Pet.  Adm.  415. 

3  The  Cadmns  v.  llatthews,  2  Paine,  229, 

4  The  Moslem,  Olcott,  289. 

0   The  George  Nicholaus,  Newb.  449. 

6  Wood  9.  The  Nimrod,  OUp.  83. 

7  Uagee  v.  The  Moss,  Oilp.  219;  Wood  «.  The  Nimrod,  Oilp.  83. 

8  The  Ada,2  Ware  (I>ayO:  The  Disco,  2  Sawy.478;  The  Minerva;  The 
Cambridge,  2  >Vheat.  243;  The  Qeorge  Home,  i  Hagg.  Adm.  370. 

9  The  Moslem,  Olcott,  299;  Wood  r.  The  Nimrod,  OUp.  83. 
10  Patrick  v.  Ludlow,  2  Johns.  Cas.  10;  S.  0. 2  Amer.  Dec.  130. 
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§  147.  Fort  of  di8cIiarge.*-Boioe  caigo  must  be 
unladen  to  make  the  port  of  destination  the  port  of  dis- 
charge. ^  Discharge  refers  to  the  unloading  of  the  goods.^ 
The  port  to  which  a  vessel  may  proceed  toland  her  cargo, 
in  consequence  of  the  blockade  of  the  port  of  destina- 
tion, is  considered  the  port  of  dischaii^.^  A  port  where 
seamen  are  liable  to  be  confined  in  jail  if  they  leave  the 
vessel  is  not  a  ''port  of  discharge,"  and  new  articles 
signed  by  them  at  such  port  are  deemevl  sigued  under 
duress^  If  only  one  port  in  the  United  States  is  named 
and  the  vessel  returns  to  that  port  and  wholl;r  dischaiges, 
it  is  a  iinal  port  of  discharge,^  the  jx)rt  of  dischame  and 
the  port  of  delivery  being  synonymous,  in  leg^l  efcect.<^ 

1  U.  S.  V.  Bsrker,  5  Uason,  404. 

2  lUmbaUv.  frbeAimaKlniba}l,2<Siff.4;  Seanv.  Bagsof  LlnseeO, 

5  Cnnxnerv.  Genion,3Pet.Adm.990i 

-4  ^tBaXtaa  v,  Babhage,  3  Llv.  Law  Ufag.  |6Q;  8.  G.  8  Law  B^.  N.  8. 
94. 

A  TlieWllUamJanris,  lSpnigiid,4fi5. 

6  Giles  V.  The  Cynthia,  1  Pet.  Adm.  ^. 

§  148.  Time  ancl  duration  ol  voyage.— Where  the 

time  of  continuance  of  voyage  was  agreed  on,  but  acci- 
dentally omitted,  the  defect  may  be  cured  by  ^vritten 
evidence,^  and  where  the  time  is  si)ecified  the  seamen  are 
not  restricted  to  it,  unless  the  voyage  is  made  in  the 
order  speciiied.^  Ketaining  seamen  on  board  after  tlie 
termination  of  the  voyage,  is  a  new  contract  ou  the  orig- 
inal terms  as  to  compeusation;-  so  if  alter  abandonment 
the  voyage  is  continued  by  underwriters.*  Where  the 
duration  is  stated  "probably  twelvemonths*'  a  seaman 
engages  for  more  or  less  than  that  time,  if  the  master,  in 
good  faith,  endeavors  to  complete  tlie  voyage  in  that 
time.^  Where  the  seaman  ships  for  un  iudeiinite  iKiriod, 
he  is  at  liberty  to  leave  at  the  termination  of  any  voyage, 
and  the  discharge  of  the  cargo  at  a  port  of  delivery.**  A 
mariner  who  ships  by  "the  run"  takes  the  risk  of  acci- 
dents attendant  upon  the  maritime  enterprise,  and  in  case 
of  detention  by  stress  of  weather,  he  has  no  claim  for 
additional  compensation,  7  but  the  vessel  is  bound  in  case 
of  detention  to  maintain  him,  while  he  remains  attached 
to  her.8  Where  a  party  claiming  to  be  hired  as  a  pilot 
represented  that  the  engagement  was  terminable  at  his 
option,  it  affords  a  presumption  that  it  was  terminable  at 
the  option  of  the  other  party .^ 

1  The  Antelope,  How.  130. 

2  TheWmiamJanrte,lSpra«ue,488. 
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5  Tbompson  V.  Faasaet,  Pet.  C  a  182. 

4  Hanunondv.  Essex^F.  Al£.Iiis.C<K41fMHiii,lML 

6  TbeHennloerS8swy.80. 

6  Janaen  v.  The  Heinricb.  Crabbe,  238;  The  CniMdetr  1  "WWe,  4S7. 

7  Miner  v.KeUy,  Abb.  Adm.  664. 

8  UlUBr9.KeBr«AM>.A«l]a.«4« 

§  149^  Construotioo  of  contract*— The  contract  of 
each  seaman  is  a  distinct  contract,  althongli  signed  hj 
seTeral.^  It  is  presumed  to  include  tlio  law  maritime, 
except  as  varied  or  modified  by  express  stipulations.^  and 
tho  Court  is  bound  to  give  it  a  construction  most  xavur- 
able  to  the  seamen:  <>  so  in  case  of  ambiguities.^  2Sea- 
men  are  held  strictly  to  their  engagements,  yet  minor 
Btipniations  shouM  oe  liberally  and  equitably  con- 
strued;* and,  although  the  law  is  Ifberal  in  their 
construction,  still  they  are  bound  by  their  contract,  where 
fraud  is  not  ])racticed  on  them.<t  Immaterial  erasures 
will  be  disregarded. 7  Where  wages  are  specilied  by  tho 
month,  the  contract  is  deemed  entire  for  the  voyage;  ^ 
but  such  a  contract  does  not  import  compensation  to  be 
continued  througliout  the  whole  season,^  but  when  hired 
for  the  season  it  is  presumed  for  the  whole  season.  ^<>  The 
season,  as  understood  on  the  lakes,  comprises  eight 
months,  commencing  April  the  first  and  euiTing  Novem- 
ber the  thirtieth,"  Shipping  by  the  run  is  a  dilTerent 
contract  in  obligations  and  rights  from  tlio  common  con- 
tract of  the  seaman.  13  The  contract  of  a  seaman  Is  conclu- 
sive as  to  the  voyage  and  wages,^  and  terra  of  service." 
When  services  are  volunteered  they  are  presumed  worth 
no  more  than  cost  of  maintenance.^*  Snipping  articles 
are  to  be  construed  as  contemplating  a  voyage  direct  from 
the  port  of  departure  to  the  port  of  termination,  unless 
otherwise  stipulated  or  plainly  made  known.  ^^  Payment 
and  receipt  oh  dbicharge  of  cargo  is  sufficieut  eWdence  of 
termination  of  contract.^? 

1   OUYerr.Alexaader,6Fetl4a. 

5  Tho  Anaotlc,  Abb.  Adm.  476;  The  Grander,  1  T?iire,437;  Jameeoa 
V.  Thto  Uegutus,  1  Pet.  Adm.  212. 

5  Goodrich  V.  The  Domingo.  1  Sawy.  18S;  WOipe  r.  IlemaiMray,  1 
8p««guor4iH»;  Jaaaeae.  Uefimdi  Crabbe,236; 

4   The  Disco,  2  Sawy.  474;  Janaea  v*  Belxxricht  Grabber  23& 

6  The  Cadmus  v.  Matthews,  2  Paine,  229;  Brtce  v.  The  NanOr* 
";  Henuuuaur.Bawdeiir3Burr.18t4. 


6   Seamen's  Wages,  13  Opln.  Att.-Qenl.  097;  The  Sarah  Jane,  BMchf. 

BlttWkf .  A  H.  2M ;  tS^  Wanrbigtoa,  Ibid.  S37. 
t  Theigi«le,OieQCt,a32. 


§  150  gEAMEK.  132 

8  Walton  v.  The  Keptone,  1  Pet.  Adm.  142;  Sims  v.  Jaekson,  1  Pet» 
Adm.  157.  Commencemeut  of  wage»-6ee  Eiev.  Stats,  soc.  4324. 

9  Traesdale  r.  Young,  Abb.  Acbn.  383;  The  Hadson,  Oloott,  396. 

10  The  Ballze,  1  Brown  Adm.  424. 

11  The  Ballze,  1  Brown  Adm.  424. 

13   Harden  r.  Gordon,  2  Uason,  547 ;  Cntter  «.  Powell,  6  Term  Bep.  320. 

13  The  Triton,  Blatchf.  A  H.  284;  The  Wairington,  Ibid.  334;  The 
Sarah  Jane,  Ibid.  409. 

14  The  Isabella,  2  C.  Bob.  241 ;  The  Wazrington,  Blatchf.  ft  H.  337. 

15  Roberts  r.  Noble,  1  Low.  57. 

16  The  Moslem*  Dlcott,  299;  The  George  Home,  1  Haggr.  Adm.  370. 

17  Phillips  9.  The  Thomas  Scattergood,  GUp.  1;  Mitchell  v.  Pratt, 
Taney,  453. 

g  150.  Effect  of  Special  stipTilations.— Seamen  are 
treated  as  you^ig  heirs,  wards,  etc.,  by  the  courts,  which 
will  consider  how  far  special  agreements  are  reasonable,^ 
assertions  beyond  the  requisites  of  the  statute  being 
examined  with  scrutiny.^  If  anything  unusual  is  con- 
tained in  the  shipping  articles  renouncing  advantages,  it 
must  be  proved  that  it  was  fully  and  fairly  explained,* 
and  was  balanced  by  an  adequate  consideration,^  other- 
wise it  will  not  be  binding.^  A  stipulation  for  a  series  of 
voyages  may  be  terminated  or  varied  by  the  mutual 
consent  of  tlio  master  and  crew,  and  a  new  voyage  substi- 
tuted by  parol.<^  A  stipulation,  by  foreign  seamen,  that 
all  disputes  will  be  referred  to  the  courts  of  their  own 
country  will  be  respected  and  enforced,  ?  but  not  whon 
the  contract  is  put  an  end  to.^  Under  a  stipulation  that 
differences  should  be  submitted  to  arbitration,  there  were 
no  differences  to  submit  where  wages  were  agreed  on, 
demanded,  and  ref  used.^  An  express  stipulation,  that 
none  of  the  crew  shall  demand  wages  until  the  return  of 
the  vessel  to  the  port  of  outUt,  is  an  agreement  that  wages 
legally  due  at  a  foreign  port  should  be  paid  only  at  the 
port  of  outHt.^o  A  stipulation  that  seamen  will  prosecute 
only  in  a  court  of  common  law  is  void,  unless  it  is  proved 
that  the  matter  was  fully  explained  to  them  and  that 
their  rights  would  not  be  prejudiced  thereby,  ^^  but  a  stip- 
ulation that  they  will  not  sue  till  the  vessel  is  unladen  is 
binding  if  fairly  made.^^ 

1  The  Sarah  Jane,  Blatchf.  A  H. 406;  Harden  «.  Gordon,2  MtaQa,84L 

2  The  Sarah  Jane,  Blatchf.  A  H.  406;  The  George  Home,  1  Haob 
A(lm.870.  ^^^ 

3  Brown  v.  LnU,  2  Snm.  4S0,  dlstlngntshfng  Appleby  «.  Bods,  8 
East,  300. 

aSJ^^""^"-  ^?*.®t'  Blatchf.  A  H.  380;  The  George  Home,  1  Bjmr. 
^SSL.'^^i  V^t  RaJali.  1  Spraime.  200;  The  Hlghlanderri(ild7«0; 
Brown ». Lull. 2  Sum.443;  ^eMaryPaultoa,lSiS»gue,£;The8^ 
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JaneiBlatdif.  A  H.  401;  The  Cypress,  Ibid.  8S:  Tbe  ATtnaMft,  DMtfy* 
473;  Heard  v.  Boeen.l  8prapie,m:T1ie  Australia,  8  Ware,  240;  The 
Bochambeau,  IbicL  8M:  Haraen  «.  €K)rdo]i,2  Mason,  641;  The  Qaln- 
tero,  1  Low.  88;  The  JaUana,  1  Dods.  fi04. 


Saiab  JanerBlatchf .  &  H.  408. 

6  Flehl«.Balcheii,01cott,24. 

7  Bnckerv.  Klorlcffeter,Abb.  Adm.  407;  Slgard  «.  The  Roberts,  8 
ESI»>  71;  Simland  v.  Stephens,  Ibid.  209. 

8  The  Elwln  Kreplbi,  4  Ben.  424;  Wesberg  «.  The  St.  Olofl,  2  Pet. 
Adm.  428;  Backer  r.  Klorkgeter,  8  Fekid.  402. 

9  Tbe  Sarah  Jane,  Blatchf.  A  H.  401. 

10  Johnson  v.  The  Lady  Walterstorff,  1  Pet.  Adm.  21A. 

11  Tbe  Sarah  Jane,  Blatchf.  A  H.  401. 

12  Oranon  «.  Hartsbome,  Bhitchf .  A  H.  454. 

^  151.  Contracts,  wben  IxiTalid.— Any  afi^eement 
injurious  to  the  seaman  isToid,i  or  when  any  undue  advan- 
tage is  taken,3  any  stipulations  contravening  the  language 
or  the  policy  of  the  statute  are  of  course  void.'  All  agree- 
ments, if  unjust,  will  be  set  aside  or  be  disregardcd,^as  a 
contract  to  take  less  tban  the  amount  due,  and  the  receipt 
of  a  seaman  is  no  bar  to  a  recovery  of  the  balance;  ^  it  is 
only  prima  facie  evidence  of  payment.*  Ko  attention 
should  be  paid  to  a  release  given  from  all  claims  and  dam- 
ages to  procure  the  payment  of  wages.  ?  A  contract  upon 
a  discbarge  before  tne  completion  of  the  voyage,  concern- 
ing wages  already  earned,  will  be  set  aside  or  disregarded.o 
Any  contract  made  at  sea  changing  the  terms  of  the  origi- 
nal oontract  is  not  binding  on  the  seamen  if  it  be  contrarv 
to  justice.*  An  agreement  not  to  demand  wages  is  void,  ^^ 
so  an  agreement  Dy  a  cook,  on  a  llshing  voyage,  to  re- 
nounce all  wages,  and  in  lieu  thereof  to  accept  the  catch 
<^  one  seaman,  is  unequal  and  unjust. ^^  A  contract  not  to 
reccdve  wages  unless  the  vessel  safely  returns  to  the  home 
I)ort,  although  freight  should  be  earned  on  the  outward 
voyage,  wilfbe  set  aside.^  A  stipulation  that  a  return  to 
duty  after  an  absence  shall  not  relieve  the  seaman  from 
the  forfeiture,  is  void.^  Articles  signed  by  a  minor  are 
void." 
1   The  Cypress,  Blatchf.  &  H.  87;  Harden  «.  Gordon,  2  Mason,  ML 

3  8omerTU]««.  The  Francisco,  1  Sawy.  392. 

t   Harden  «.  Gordon,  2  Mason,  641 :  Cotter  v.  PoveU,  6  T.  R.  820; 
Appleby  9.  Dods,  8  East,  800;  Jesse  «.  Boy,  4  Tyrw.  626;  1  Cromp.  M.  A 

4  Pie  Ktngleader,  6  Ben.  400. 

•   BsTlnsv.TheJnno,  IWoodSfSOO. 

DXBTT  S.  &  A— 19. 
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.6  'Wbltttmuk  V.  THe  Weftane.  l  Pet.  Adm.  180;  The  IMiTtd  rriitt»  ] 
Ware,  499;  Hantea  «.  Ooraon,  2  Jfaaoa,  641 ;  IT.  8.  v.  WUUams,  1  Warei 
188. 

7  Hanson  «.  Fowle,  1  Sawy.-  64B;  Whitney  v.  Eager,  Crabbe,  428. 

8  The  Heimtaie,  3  daifjr.  80. 

9  The  Christina,  Deady,  49. 

10  Giles  V.  The  Cynthia,  1  Pet.  Adm.  209;  BAwardi  «.  Child*}  Vem. 
727. 

11  Somer^fUe  «.  The  Franelaoe,  1  Sawy.  890;  Knight  v.  Facseoa*  1 
Sprague,  279;  Uayahew  v.  Teny,  1  Spraguo,  582. 

12  The  Bajah,  1  Sprague,  199;  Johnson  v.  Sims.  1  Pet.  Adm.  21f;  The 
Juliana,  2  Dods.  604;  Buck  t.  BawUnsou,  1  Bro.  r.  C.  187. 

13  Freeman  V.  Baker,  Blatchf.  db  Q.  372. 

14  James  V.  LeBoy,  Anth.  K.  P*  159. 

§  152.  Rights  of  seamexL— In  shipping  arti<il«s,  tb« 
law  implies:  tirst,  that  the  ship  is  seaworthy;  and  second, 
that  good  and  sufficient  provisions  shall  be  supplied.  ^  If, 
before  the  voyage  is  begun,  the  seamen  really  believe, 
upon  good  reasons,  that  the  vessel  is  unseaworthy,  they 
may  refuse  to  go  to  sea  in  her,3  and  may  resist  an  attempt 
to  compel  them  to  do  so  without  incurring  a  charge  for  a 
revolt;  ^  and  if  they  ask  for  a  survey,  they  are  not  bound 
to  go  in  her  until  the  request  is  ffranted,^  the  master  hav- 
ing no  right  to  compel  them;  ^  if  reasonable  cause  exists 
the  owners  cannot  charge  the  seamen  with  the  expense.* 
If,  after  commencing  the  voyage,  the  crew  become  appre- 
hensive of  great  danger  from  unseaworthiness,  it  is  not 
mutinous  in  them,  in  a  body,  to  apply  respectfully  to  the 
officers  and  urge  that  the  ship  be  put  back  to  port7  The 
liberty  given  to  the  crew  by  Kevised  Statutes  to  complain 
that  they  are  in  any  manner  detained  contrary  to  their 
agreement,  or  that  the  vessel  is  unsea worthy,  etc.,  applies 
only  to  such  causes  of  complaint  as  are  speciiied  in  the 
statute,  s  The  right  is  to  be  exercised  under  the  fair  and 
reasonable  discretion  of  the  master  as  to  time  and  mode 
of  landing,  and  their  refusal  to  do  duty  is  justifiable  onlv 
when  the  refusal  is  necessary  to  prevent  a  loss  of  tbe& 
right,^  and  the  master  is  liable  in  aamages  for  his  refusal 
to  permit  the  exercise  of  their  rights.  ^^  If  they  leave  the 
vessel  against  orders,  to  go  before  the  consul  to  complain 
of  their  treatment,  it  is  not  a  desertion,!^  nor  are  they  sub- 
ject to  forfeiture  for  coming  ashore  to  legally  demand 
their  wages.^  If  seamen,  from  an  honest  mistake  of  their 
rights,  peacefully  refuse  to  labor,  it  will  not  justify  tbeir 
imprisonment,  u 

^1  Dlzon  V.  The  CyroB,  2  Pet.  Adm.  407;  U.  8.  v.  MltChen,  I  Witt.  C 
0.9S.  And  see  Bev.  Stats,  sec  45M* 

2  U.  8.  «.  Nye,  2  Oort.  225;  The  Moslem,  01c«tt,  289;  Biuker  v. 
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Xloitaeter,  Abb.  Adm.402s  U.  8. «.  Glrlnfla,!  Spnerae,  75;  The  Hlber* 

nla,  l£  78:  u .  S.  r.  Staly,  1  Wood.  A  H.^;  U.  8.  r.  Ajshton,  2  Sum.  13; 
Porter  v.  Andrews,  9  Johns.  850. 

5  IT.  S.  V.  Oivlngs,  1  Sprague,  75;  U.  S. «.  Ashton,  2  Sum.  13. 

4  U.  S.  V.  Olvings,  1  Sprague,  75.   See  fiev.  Stats,  sees.  4559, 4565. 

6  The  Hibemla,  1  Spragne,  78. 

6  The  William  Harris,  1  Ware,  967. 

7  The  Moslem,  Olcott,  289;  U.  S.  v»  Staly,  1  Wood  &  M.  S38. 

8  Jordan  v.  Williams,  I  Curt  fi9;  S.  0.  4  Law  Rep.  N.  8. 431;  The 
Erwln  Kreplln,  4  Ben.  420;  The  Union,  4  Blatchf .  90.  And  see  Bev. 
Stats,  sees.  4556-4561. 

9  Jordan  v.  Winiams,  1  CurL  69;  S.  0. 4  Law  Rep.  N.  8. 421. 

10  Knowlton  v.  Boss.  1  8prague,  163;  S.  0. 2  Law  Bep.  N.  8. 13.  And 
■ee  Bev.  Stats,  sec  4559. 

11  Hart  r.  The  Otis,  Crabbe,  63;  The  Elwin  Kreplln,  4  Ben.  420;  The 
Union,  4  Blatchf.  SO;  Fiehl  v.  lialchen,  Olcott,  34;  The  Elizabeth,  1 
Bagg.  Adm.  182;  The  Minerva,  Id.  347. 

12  Babbel  r .  Gardner,  Bee,  87 ;  PlUdn  v.  Gardon,  case  not  reported. 

13  Wope  «.  Hemmenwaj,  1  Spragne,  300. 

§153.  Right  of  self-defense.*- Exigencies  might 
arise  which  would  justify  the  officers  and  crew  to  restrain 
the  master,  but  such  measures  should  cease  the  moment 
the  occasion  for  them  ceases.i  If,  from  the  improper  con- 
duct of  the  master,  the  crew  have  good  reason  to  believe 
that  they  will  be  subjected  to  cruel  or  oppressive  treat- 
ment, or  that  great  wrong  is  about  to  be  inflicted  on  one 
of  their  number,  they  may  take  reasonable  measures  for 
his  or  their  protection.^  They  are  bound  to  obedience  and 
respect  of  officers,  and  are  not  authorized  to  draw  and 
brandish  a  knife  or  axe,  but  must  wait  for  redress  at 
home.'  Where  the  crew  interposed  to  prevent  the  punish- 
ment for  gross  misbehavior  of  one  of  their  number,  it 
was  held  an  endeavor  to  conmiit  a  revolt.^  They  have 
not  the  right,  in  case  of  shipwreck  and  taking  to  the  boats, 
to  throw  overboard  some  oi  the  passengers  to  lighten  the 
boat,  but  are  bound  to  undergo  necessary  hazards  to  pre- 
serve the  passengers.^  Seamen  may  oppose  the  further 
infliction  of  punishment  by  escaping,  and  even  by  resist- 
ing, so  far  as  to  protect  themselves  uom  injury.^ 

1  U.  S.  9.  Sharp,  Pet  C.  C.  11& 

2  U.  S. «.  Borden,  1  Spragne,  874 ;  8.  C.  11  Law  Bep.  N.  8. 100. 

5  Poller  V.  Colby,  3  Wood.  A  M.  1 ;  8. 0. 9  Law  Sep.  397. 
4  U.  8. «.  Morrison,  1  Snm.  448. 

6  U.  8.  V.  Holmes,  1  Wall.  Jr.  1. 

6   Fuller  V,  Colby,  3  Wood.  &  U.  9;  U.  8. «.  Smith,  8  Wash.  C.  C.  78, 
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g  154.  Right  to  care  and  cure  ^rhen  sick.— A  sear 
man  is  entitled  to  be  cured  at  the  expense  of  the  vessel, 
of  a  sickness,  hurt,  or  wound  contracted  or  received  in  the 
service  of  tlie  vessel,^  sickness  contracted  in  the  homo 
port  not   excepted,'^  but  not  if   sickness  is  contracted 
through  his  own  fault,^  though  more  tlian  ordinary  care- 
lessness on  his  part  must  be  showu.^  Tlie  rulo  iliat  seamen 
are    entitled    to  bo  cured  at  the  expense  of  the  ship 
applies  to  a  mate  ^  and  to  a  seaman  employed  ou  the  lakes,^ 
and  to  lishermen  on  mackerel  voyages/  audto  liremeuon 
board  a  steamer;*^  the  right  continues  no  longer  than  the 
right  to  wages  under  the  shipping  articles.*'    As  ageneral 
rule,  it  is  limited  to  tlio  time  consumed,  or  reasonably 
sutVicient  to  convey  him  back  to  a  port  in  the  United 
Still es,  A«>  but  this  rule  is  subject  to  variations.  '■^    If  X)laced 
in  hospital,  uuder  suitable  treatment,  he  cauuot  leave  and 
be  cured  under  arrangements  of  his  own  making,  and 
recover  tlie  expense  from  the  vessel.^^    The  fact  that  his 
disease  is  malignant  will  not  justify  his  being  set  ashore 
without  provision  for  his  care,  subsistence,  and  proper 
medication.  ^^    AV  hen  the  vessel  has  not  the  means  to  cure 
a  seaman,  and  he  is  cared  for  on  shore,  his  reasonable 
expenses  are  chargeable  on  the  vessel,  ^^  including  medi- 
cine, medical  advice,  nurses,  diet,  and  lodging,^ ^  and  when 
the  cure  is  effected  the  owner  is  free  trom  all  further 
liability.  18    By  the  terms  in  the  alternative  in  the  act  of 
Congress,  that  if  the  ship  has  no  medicine  chest  the  owner 
shall  x)ay  the  ])hysician  s  bill,  it  seems  that  if  the  ship  is 
furnished  with  the  chest  the  seaman  must  pay  for  medical 
advice,  but  the  ship  must  furnish  the  medicine. ^^    xhe 
burden  of  proof  is  on  the  owner,  to  show  that  the  vessel 
was  fitted  out  with  a  sufficient  chest. ^^     ^Vhen  a  sick 
seaman  abandons  the  service,  he  rel'mquishes  his  right  to 
be  cured  at  the  vessel's  expense.^^    To  forfeit  his  claim 
for  care  and  attendance,  the  disability  or  sickness  must  be 
owing  to   vicious  and  unjustiiiable   conduct   or  gross 
negligence,  operating  as  a  fraud  on  the  owners,  or  a  wiilful 
disregard  to  orders  and  a  persistent  neglect  of  duty.'-^^ 
The  express  promise  of  a  seaman  to  pay  for  medicines,  or 
the  bill  of  expense  for  his  cure  in  a  foreign  port,  is  void.^ 

I  The  Atlantic,  Abb.  Adm.  478;  Ringgold  v.  Crocker,  Abb.  Adm. 
344;  Tlie  Ben  Flint,  I  Abb.  U.  S.  131;  S.  C.  1  Blss.  637 :  Hart  v.  The 
Littlejohn,  1  Pet.  Adm.  115:  Walton  v.  The  Neptnno,  Ibkl.  142;  The 
Sai-ah  Jane.  Blatchf.  &  H.  4L1;  Freeman  v.  Baker,  Ibid.  372;  Holmes  o. 
Hutchinson.  Gilp.  4.')0;  Harden  v.  Gordon,  2  Mason,  640;  Myers  o.  The 
Lizzie  Hopkins,  1  Woods.  170;  Brown  v.  The  Bradlsh  Johnson,  Ibid. 
801;  Brown  tj.  The  D.  8.  Cage,  Ibid.  405:  The  Nlmrod,  1  Ware,  9;  The 
Forest,  I  Ware,  121;  NevltttJ.  Clarke,  Olcott,  822;  Reed  v.  Canfleld,  1 
fittin.  195;  The  Cteoige,  1  Sam.  1^;  Browne.  0\'ertou,  1  Sprague,  402; 
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Smnerville  v.  The  Ffanetooo,  1  Sawy.  393;  Neilson  «.  The  Laura,  2 
Sawy.  244;  The  Ocean  Spray,  4  Sawy.  105. 

2  Beed  v.  Canfield,  1  Sum.  195. 

3  Pierce  v.  Patton,  Gilp.  435;  Johnsdh  v.  Hucldns,  1  Spragne,  67: 
Seed  V.  Canfield,  1  Sum.  195;  The  Ben  FUnt,  1  Abb.  U.  S.  131;  8.  G.  1 
Bias.  566. 

4  The  Ben  Flint,  1  Abb.  U.  S.  126. 
6   The  George,  1  Snm.  157. 

6  The  Ben  Flint.  1  Abb.  U.  S.  131;  S.  G.  1  Biss.  566;  S.  G.  6  Amer.Law 
Bep.  N.  8. 707;  Walton  v.  The  Neptune,  1  Pet.  Adm.  142;  Reed  v.  Can- 
field,!  Sum.  195:  Johnson  V.  Huckins,  1  Sprague,  67;  Pierce  r.  Patton, 
Gilp.  435;  The  Nimrod,  1  Ware,  9. 

7  Knight  v.  Parsons,  1  Sprague,  279;  8.  G.  Law  Rep.  N.  S.  96. 

8  The  North  America,  5  Ben.  486. 

9  Nevitt  V.  Clarke,  Olcott,  316;  The  Ben  Flint,  1  Abb.  U.  S.  133;  8. 0. 
1  Biss.  568. 

10  Bart  V.  The  LIttleJohn,  1  Pet.  Adm.  117;  The  Atlantic,  Abb.  Adm. 
480;  Harden  v.  Gordon,  2  Mason,  541;  Reed  v.  Canfleld,  1  Sum.  195. 

11  The  Atlantic,  Abb.  Adm.  451;  The  Ben  Flint,  1  Abb.  U.  S.  132;  8. 
C.  1  Biss.  567. 

12  Richards  v.  The  Joilliette,  2  N.  T.  Leg.  Obs.  23. 

13  Tomlinson  v.  Hewett,  2  Sawy.  278. 

14  Babcock  V.  Terry,  1  Low.  66. 

15  Freeman  v.  Baker,  Blatchf.  A  H.  383;  Walton  v  The  Neptune,  1 
Pet.  Adm.  142;  Harden  v.  Gordon,  2  IVIason,  555;  Reed  v.  Canfleld.  1 
Sum.  197;  The  Geoi^e,  1  Sum.  153;  The  Bradish  Johnson,  1  Woods,  302; 
The  Atlantic,  Abb.  Adm.  478;  The  Ben  Flint,  1  Abb.  U.  S.  131 :  8.  0. 1 
Btss.  566;  Ringgold  v.  Crocker,  Abb.  Adm.  347 ;  The  Ntmrod,  1  Ware,  9; 
Crottcher  V.  Oakman,  3  Allen,  185;  Brown  v.  The  D.  S.  Cage,  1  Woods, 
405. 

16  Nevitt  V.  Clarke,  Olcott,  322;  Beed  v.  Canfleld,  1  Sum.  195. 

17  Holmes  V.  Hutchinson,  Gilp.  447;  Walton  r.  The  Neptune,  1  Pet. 
Adm.  142.    See  Rev.  Stats,  sees.  4569, 4^70. 

18  Harden  v.  Gordon,  2  Mason,  541. 

19  The  Cambridge,  4  Sawy.  252. 

20  The  Ben  FUnt,  1  Abb.  U.  8. 131:  S.  C.  1  Biss.  566;  6  Amer.  L.  R.  N. 
8.  707:  Walton  v.  The  Neptxme,  1  Pet.  Adm.  142;  Reed  v.  Canfleld,  1 
Bum.  195;  Johnson  v.  Huckins,  1  Sprague,  67;  Pierce  v,  Patton,  Gilp.^ 
435;  TheNhnrod,lWare,9.  •- -«  » 

21  Freeman  v.  Baker,  Blatchf.  &  H.  372:  The  Atlantic,  Abb.  Adm. 
4.51;  The  Ben  Flint,  1  Abb.  U.  8.  132;  8.  C.  1  BISS.5B6;  The  William 
Harris,  1  Ware,  873;  Brunent  v.  Taber,  1  Sprague,  243;  Ringgold  v. 
Crocker,  Abb.  Adm.  344;  Walton  r.  The  Neptune,  I  Pet.  Ad.  142;  The 
Mentor,  4  Mason,  84;  The  Forest,  1  Ware,  420;  The  Phcebe,  1  Ware,  367. 
And  see  Bev.  Stats.  4569, 4570. 

§  155.  Rights  of  disabled  seamen.— When  a  sea- 
man is  unable  to  do  his  duty  by  reason  of  sickness,  he  is 
entitled  to  his  whole  wages,  i  even  if  his  sickness  began 
before  signing  the  articles,  but  after  entering  on  the  serv- 
ice ;2  but  not  if  disabled  by  his  own  fault.*  Full  wages 
means  the  same  wages  he  would  have  received  had  ne 
lived   and  served  out  the  whole  voyage.*     They  are 
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entitled  to  be  cured  at  the  expense  of  the  vessel.^  In  case 
of  injury  by  fault  or  neglect  of  officers,  the  Seaman  is 
entitled  to  full  wages  till  restored,  and  for  expenses  of 
keep  and  medical  attendance. <*  If  he  received  the  hurt  on 
entering  the  port  of  discharge,  without  any  fault  or  neg- 
ligence of  tbe  ship's  officers,  and  took  his  discharge  and 
full  payment,  the  vessel  is  not  liable^  A  seaman  left  in 
a  foreign  hospital,  on  rejoining  his  vessel  is  entitled  to  the 
original  rate  of  wages  contracted  for.  *  When  disabled  on 
whaling  voyage  and  left  abroad,  he  is  to  be  paid  the  satoe 
proportion  to  his  "lay"  as  the  time  he  served  was  to  the 
whole  voyage.^ 

1  Sims  V.  Jackson.  1  Wash.  G.  0.  416;  Chandler  v.  Orearefl,  2  H. 
Blaclc  606;  Cutter  v.  Powell,  tf  Term  Rep.  320;  Walton  v.  The  Neptune, 

1  Pet.  Adm.  152:  Scutt  r.  The  Greenwich,  I  Pet.  Adm.  id5;  The  ]£xeter, 

2  G.  Rob.  261 :  Hart  v.  The  Littlejohn,  115:  Matterstrom  v.  lliizard.  iiee, 
461 ;  £x  parte  Glddhigs,  2  GaU.  57 ;  Chandler  v.  Greaves,  2  U.  Black.  606. 

2  Neilson  v.  The  Laura,  2  Sawy.  242,  distinguishing  Ex  parte  Ge«!l> 
dinars,  2  Gall.  ft5;  Mahoon  v.  The  Gloucester,  Bee,  3<i5;  Ohaudlerv. 
Greaves, 2 Blatchf.  (fell. 606:  Nevitt  v.  ClarlLO.  Olcott,  316;  Ualneyt^. 
The  Tristram  Shandy,  Bee,  414;  Myers  v.  The  Lizzie  llopkius,  1  Woods, 
170:  81UIS  V,  Jackson,  1  Pet.  Adm.  157;  Wiggins  v.  Ingleluu,  2  Ld.  Bay. 

5  Johnson  v.  Huckins,  1  Sprague  67. 
4   Sims  r.  Jackson,  1  Wash.  414. 

6  Brown  v.  The  Brandish  Johnson,  1  Woods,  802:  Reed  v.  Ganflel<l, 
1  Sum.  1H5;  Brown  v.  Overton,  1  Spnvjrue,  462;  Tomiinsou  v.  Hewett,  2 
Sawy.  284;  Neilson  v.  The  Laura,  2  SawT.246;  The  Ben  Flint,  1  Abb. 
U.  S.  183;  I  Biss.  668:  Moseley  v.  Scott,  5  Amer.  L.  Res?.  N.  S.  6«9:  Nev* 
itt  V.  Clarke,  Olcott,  316;  The  North  Amerlca,5  Ben.  4d0,  distlnguwhlng 
The  George,  1  Sum.  151, 6y6. 

e  Myers  v.  The  Llzsie  Hopkhvi,  1  Woods,  172:  Brown  v.  Overton,  1 
Biss.  567;  S.  C.  1  Sprague,  4 j2;  The  Atlautle,  Abb.  Adra.  478:  Reed  •. 
Canfield,  1  Sum.  li!5;  The  Ben  FHut,  1  Abb.  U.  8. 133;  S.  C.  1  Biss. 663; 
Moseley  v.  Scott.  5  Amer.  Law  Reg.  N.  8. 6  H);  Nevitt  v.  Clarke.  Olcott, 
816:  Croucher  V.  Oakuian,3  Allen,  185;  Bro>vu  i^.  The  Bradish  Johnson, 
1  Woods,  301;  The  Cortes,  6  Beu.2;«i;  Walton  v.  The  Neptuue,  1  Pet. 
▲dm.  143. 

7  The  Ben  Flint,  1  Biss.  562. 

8  Shakerly  v.  Pedrlck,  Crabbe,  63. 

9  Bmnent  v.  Taber.  1  Sprague,  243;  S.  G.  8  Law  Rep.  N.  S.  685;  Lot* 
rein  v,  Thompson,  1  Sprague,3a5. 

§  156.  Right  to  damages.<-Seainen  are,  in  general, 
entitled  to  recover  damages  for  an  assault  and  battery  by 
the  officers;  tirst,  where  violence  is  indicted  wantonly  and 
without  provocation ;  second,  whore  there  was  provocation 
and  cause,  but  the  punishment  was  cruel  and  excessive : 
and  third,  usually  when  the  punishment  was  intlictea 
with  a  deadly  or  dangerous  weapon.  ^  Wliere  they  are 
punished  immoderately,  after  yielding  submission,  they 
may  seek  redress  at  the  homo  x)ort  of  the  vessel  ;3  the 
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ptmislunent  must  be  clearly  excessive,  or  no  damages  will 
oe  awarded  B  They  are  entitled  to  damages  for  the  un- 
lawful acts  of  the  master  in  wounding,  and  then  discharg- 
ing them  in  a  foreign  port,  while  in  the  prosecution  of  the 
voyage.^  They  are  entitled  to  damages  in  proportion  to 
the  injury  received.^  If  the  master  fails  to  protect  the 
seaman  from  ill-usage  by  the  olficers,  he  will  be  held 
responsible.^  The  vessel  will  be  liable  in  damages  for 
loss  or  injury  to  a  mariner  from  carelessness,  negligence, 
or  the  wilful  misconduct  of  any  officer, ?  or  culpable  neg- 
ligence, in  case  of  i>ersonal  injury .^  They  are  entitled  to 
damages  for  defective  supplies  oi  medicine.^ 

1  Forbes  v.  Parsons,  Crabbe,  283.  And  see  Densmore  v.  Wilkes,  12 

?:ow.  390;  Tbe  Pbiladelpbla,  Olcott,  22U:  Wbltton  v.  The  Commerce,  I 
et.  Adm.  160;  Butler  v.  McLellan,  1  Waro,22i)i  Uelf  v.  Tbe  Maria, 
Abb.  Adm.  180;  Fuller  v.  Colby,  3  Wood.  A  M.  10. 

2  Fuller  v.  Colby,  3  Wood.  A  M.  10;  Belf  v.  The  Maria.  1  Pet.  Adm.  186; 
JMnsman  v.  Wilkes,  12  How.  SDO;  Sheridan  v.  Furbur,  Blatehf .  &  H.  429; 
Brown  v.  Howard,  14  Johns.  122:  Rice  v.  The  Polly  and  Kitty,  2  Pet. 
Adm.  420;  Thome  r.  White,  1  Pet.  Adm.  168;  Sampson  v.  Smith,  15 
]£a8S.S69. 

3  Fuller  V.  Colby,  3  Wood.  £  M.  15;  Butler  v.  McLellan,  1  Ware,  229; 
Thome  v.  White,  1  Pet.  Adm.  168. 

4  The  Ben  Flbit,  1  Abb.  U.  S.  133:  8. 0. 1  BIss.  568;  Croucher  t.  Oak* 
man,  3  Allen,  185;  Brown  «.  The  Independence,  Crabbe,  54. 

5  Butler  V.  McLellan,  1  Ware.  229;  Belf  v.  The  Maria,  1  Pet.  Adm. 
180;  Thome  v.  White,  1  Pet.  Adm.  168;  Jarrls  v.  Clalbome,Bee,  248; 
Simpson  v.  Smith,  15  Mass.  365. 

6  Andersonv.  Boss,2Sawy.  91. 

7  Brown  v.  The  D.  S.  Gage,  1  Woods,  401. 

8  Beedv.  Ganfield,  1  Sum.  195;  The  Ben  Flint,  1  Abb.  U.  S.  132; 
Brown  «.  Overton,  1  Spra^e,  462. 

9  Babcock  v.  Terry,  1  Low.  70;  l%e  George,  1  Sum.  157. 

§  157.  Rights,  duties,  and  liabilities  of  mate.— A 
znate,  succeeding  as  master,  does  not  lose  his  distinguish- 
ing character  as  mate.^  A  mate  who  takes  command  of  a 
vessel  on  the  death  of  the  master  is  entitled  to  wages  for 
tbe  entire  voyage  at  the  contract  price  as  mate.^  He  may 
sue  in  admiralty  as  mate,  but  at  common  law  only  for 
tbe  extra  compensation  for  acting  as  master .&  He  may 
be  allowed  out  of  the  fund  in  court  the  value  of  his  sup- 
plies beyond  his  own  support  taken  from  his  private 
venture  for  the  use  of  himself  and  crew>  In  general,  the 
mate  must  attend  to  taking  in  and  delivering  the  cargo. 
If  any  special  directions  are  given,  he  must  obey  them;  if 
not,  ne  must  use  common  care  end  discretion,  to  the 
best  of  his  judgment,^  and  may  be  responsible  for  loss  by 
negligence  in  taking  account  of  cargo.^  but  he  is  not 
responsible  wh^e  the  master,  without  notice  to  the  mata^ 


§  158  SEAMEir.  140 

voluntarily  paid  to  the .  consignee  an  excess  over  the 
amount  of  the  cargo  stated  in  the  bill  of  lading.^  If  goods 
are  lost  by  his  negligence,  he  caunot  recover  wages,  but 
he  will  not  be  liable  for  a  mere  mistake.^  A  sailor  made 
second  mate,  is  entitled  to  second  mate's  wages  from  time 
of  his  appointment.^  A  second  mate,  rightfully  displaced 
from  heading  a  boat,  is  bound  to  perform  other  duty,  and 
may  be  punished  for  disobedience, i<^  but  he  may  refuse 
obedience  when  no  offense  had  been  committed, i^  but  he 
is  bound  to  return  to  duty  upon  the  order  of  the  master,  la 
Where  the  first  mate,  before  leaving  home  port,  became 
so  intoxicated  as  to  be  disobedient,  insolent,  and  negli- 
gent, the  master  is  justified  in  discharging  him.^^ 

1  Tlie  George,  1  Snm.  157;  Bead  v.  Chapman,  2  Strange,  937;  The 
Favourite,  2  C.  Rob.  232. 

2  The  Fanny  Gardner,  5  Biss.  209. 

3  The  Leonidas,  Olcott,  14 ;  Atlqms  v.  Bturows,  1  Pet.  Adm.  214;  The 
George,  1  Sum.  151. 

4  The  Bodney,  Blatchf .  A  H.  226. 

5  Wilson  0.  The  Belvedere,  1  Pet.  Adm.  258. 

6  The  Tuskar,  1  Sprague,  71. 

7  Scharlock  v.  The  Globe,  Crabbe,  278. 

8  Crammer  r .  The  Fair  American,  1  Pet.  Adm.  242 ;  Conner  v.  Lerer- 
tng,  2  Cranch  C.  C.  1(33. 

9  The  Blohm,  1  Ben.  228. 

10  Morris  v.  Cornell,  1  Sprague,  62;  S.  0. 6  Law  Bep.  304. 

11  Foye  V,  Leekle,  1  Sprague,  210. 

12  Gladding  v.  Constant,  1  Sprague,  7S. 
IS  The  Garnet,  3  Sawy.  350. 

§  158.  Whaling  and  fishing  voyages.^Seamen  may 

contract  for  * '  lays  or  shares  on  the  venture ;  ^  such  agree- 
ments are  confined  to  privateering  and  fishing  voyages.'^ 
The  contract  for  shares  or  "lays'*  on  a  whaling  voyage 
does  not  create  a  partnership,  but  a  hiring,  and  the  ' '  lays '  * 
or  shares  are  in  the  nature  of  wages;  the  crew  are  not 
jointly  interested,  nor  are  they  liable  to  third  persons  for 
the  debts  of  the  vessel,  or  for  outfits  of  the  voyage ;«  but 
they  are  not  wages  so  as  to  give  the  right  to  attach  the 
vessel  during  the  process  of  winding  up  the  accounts  of 
the  venture;^  the  snares  are  to  be  ascertained  on  the  final 
settlement  of  the  voyage.^  There  is  no  established  usage 
as  to  the  mode  in  whlcli  they  are  to  be  calculated.^  It  is 
only  on  what  escapes  the  perils  of  the  sea  that  the  lays 
can  be  reckoned.'  So  salvage  paid  by  the  master  in  good 
faith  is  a  charge  upon  the  oil,  which  seamen  must  share.^ 
The  claim  of  a  seaman  in  the  whale  fishery  is  to  a  share 
of  the  proceeds  of  the  voyage,  when  realized,  according 
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to  hlalBiy;  he  lias  no  ptoperty  In  tbe  oil  or  bone  taken.* 
The  lays  are  w^es-wMch  they  can  take  In  kind,  but  which 
they  are  eotitledio  have  paid  them  in  caali  at  the  csish  price 
in  the  port  of  delivery.'^  Where  a  seaman  has  different 
lays  he  is  to  have  such  pioportlons  of  each  oa  the  lirao  h« 
secred  under  such  lay  was  to  the  time  of  the  whole  voy- 
age.'* A  suamau  on  a  nbaling  Toyaga  beinf{  appoiuted 
sbip'a  keeper  ia  thereafter  entitled  to  the  lay  of  that  sta- 
tion." Where  ueamen  Blgned  articles  to  niake  the  voyage 
on  Bhaies  they  are  uot  aliowed  to  recover  for  monthly 
wagea."  Where  an  oral  agreement  was  made  and  subaa- 
qnently  a  vnitten  contract  as  to  wages  on  a  fishing  vessel, 
but  the  latter  agreement  was  uot  read  to  the  seamen  and  - 
they  had  no  knowledge  of  its  contenta,  they  were  entitled 
to  wages  under  the  oral  agreement." 

3   !.■  ■  .  n;;  TI18  cnis»der,  ITPiufl.wn!  Jo»». 

AJlfi.  ■    N^Ullullel  HDupor.SSuDl.  STJi  fluBa  «. 

Cflni."  .  Ifuaaoy,  BliilcM.  iu.  MijljtpBikl  r. 

teju-a,  l.-i-...-    .    ,   !!■    vil.ritH:,Ahb,Ailm.«3;TnoPlie!jc,lW»«, 

!C3i  11.^  1  „„^^^ . i....! w  11. 13Ti  Mnorij.DoWolf.aWoorl  ax. 

zm:  Hu<l<^n  I.  (jora«[i.  -i  M.^iiu,  aux  litalei  v.  Rwlniaii,  3  ehit.  4M; 
Biiionr.Blwiiiberd,»i'ltk.1ia:i:roi]ert.A[wuod,ll'lcli.3MjWIMdii- 
fioji  p.  FTUler,  4  Ebd.  IS;  Rica  r.  Austin.  17  Miu^.l^j?;  The  Fi^il^rlcICA 

AC.  £l.ili  lbs' Bfiluar  Cove,  i  DodB.  1^.   And  bbo  Dry  liBuvSC 


S  Tin)Al>B«.Ho«>rd,lSpragn«,  in,  expIalniagSIiavs.Mltcfifitli 
■llet.(BiU>i>omi>. Osgood,  rspruae,s2.  AuduaxbeAUiuitlc.Abli. 
2X11.  ail  Baxter  r.  Bodnun, »  P^k.  isi;  Oimei  r.  Cofflu.a  flck.  IIS. 

1  IIont8iuiierTi>.TT8on,ILow.l34:  Reedi'.Biumy.Blatcht.ftU. 
eU;  Utpu«l  V.  Sean,  I  Spngiie.  itOt  The  Holder  Borden,  I  Bprague, 

9  IdontdioaerTf.  TT>OD,lLaw.  lU;  Joj  >.  Allea,  1  Wood.  A 11. 909. 

t>   Tiberi.  JeunT,  1  Spragne,  115;  8. 0. «  Law  IMp.  N.  S.  2T. 
ID  Boome  v,  Bmltb,  1  Low.  MIi  Be»d  i.  Hnner,  BlatcM.  *  H.  BZS. 
U    The  WUUani  Hamn,  1  SpngneiUl:  Tlu  Exchauce,  BliUclit.  A  H. 

II  a!be^TmiamManla,18pragae,tNj  IlieSXBbuige.BlMcbl.AH. 

11  'Wbalea  e.  The  Bllrsi  Spring.  K  HTnUfn  MaKb.  Uig.  TIlj  V.  B, 
V.AtUiiB,lSpiBgua,U8i  S.C.0&wBep.J<.8.BS. 
14   eweeasy  t.  ClautmaD,  i  CUIT.  89. 

g  1S9.  Remedies  of  seamen  abtppfng  on  sIiarM. 
nnder  an  agreement  for  shares  or  lays,  the  seamen  have 
a  lien  on  the  oil,'  which  ia  not  lost  by  delivery  of  the  oil 
to  Uie  owners,  for  the  purposes  of  sale.^    Under  an  agre»- 
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ment  for  BbAres  of  every  aytido  **  procured  by  tbe  crew,'* 
the  seameii  oannot  reoorer  &  Bfaare  of  freight.^  A  eeaman 
on  a  whalini;  voyage,  discharged  at  a  foreign  nort  at  his 
reouest,  is  entitled  to  the  pro  rata  part  of  ois  lay  to  the 
Taliie  at  tbe  home  port.^  Where  seamen  are  ready  and 
willing  to  make  the  fish  it  is  equivalent  to  an  actual  per- 
formance, and  they  are  entitled  to  be  paid  their  shares.^ 
Where  the  whaling  voyage  is  lost  abroad,  and  the  caxm 
sent  home  to  the  owner,  the  seaman  must  resort  to  the 
owner  for  his  share  of  tbe  **  catchings,"  in  conformity  to 
contract, <(  but  the  master  is  auttiorized  to  pay  them  tneir 
respective  shares  by  delivering  portions  of  the  oil  taken;  ^ 
but  where  the  vessel  was  wrecked  and  only  a  portion  of 
tlie  cargo  saved,  the  seamen  are  entitled  to  a  share  only  in 
the  net  proceeds. s  Shipping  articles  for  a  fishing  voyage 
do  not  determine  conclusively  who  are  owners,  nor  with 
whom  the  contract  is  made,  but  seamen  hav«  a  remedy 
against  all  the  owners,  and  may  show  these  facts  by  other 
evidence  than  the  papers  of  tbe  vessel.®  They  may  main*- 
tain  a  suit  either  in  admiralty  or  at  law  for  their  share.  ^<^ 

1  Blontgomery  v.  Tyson,  1  Low.  131;  Huasey  «.  Fields,  1  Spragae* 
3M;  BaiTels  of  OU,  1  Sprague,  47S. 

2  Macy  r.  Do  Wolf,  3  Wood.  A  M.  210;  Bsmey  «•  Gofllo,  3  Pick.  IIA. 
8    The  Sarah  Jane,  BlAtchf.  &  H.  401. 

4  Jenks  r.  Cox,  1  Holmes,  92. 

5  Goodrich  v.  The  Domingo,  1  Sury.  182» 

6  Jay  V.  Almy,  1  Wood.  &  M.  2G2.  ^* 

7  Hussoy  V.  Fields,  1  Sprague;  394;  S.  G.  10  IiawBep«  K.  ft.  67^ 

8  Beed  o.  Hossey,  Blatchf.  &  IL  fi2Q. 

9  Wait  o.  Oibbs,  4  Pick.  297. 

10   Duryee  v.  ElUns,  Abb.  Adm.  S35 ;  Baxter  v.  Bodman,  3  Pick.  496, 

§  160.  Wages  of  seamen.— A  stipulation  for  the 
payment  at  a  certain  rate  will  be  carried  out  according  to 
the  intent  of  the  parties.^  Where  the  articles  jiroylded 
for  payment  in  U.  S.  currency,  or  its  equivalent  in  gold  at 
tlie  current  rate  of  exchange,  the  consul  at  a  foreign  port 
should  allow  a  deduction  of  the  difference  between  green* 
backs  and  gold,  or  silver,  and  tbe  cost  of  exchange.^ 
When  pavable  in  foreign  currency,  they  are  to  be  paid  in 
U.  S.  gold  coin,  according  to  the  commercial  value  of  the 
foreign  currency .8 

1  Hathaway  V.  Jones,  3  Bpngno*  86. 

2  Seamen's  Wages,  13  Opln.  Atty.  Gen.  5S7. 

1  The  Blohm,  1  Ben.  238.  And  see,  Wages  FaysDIo  in  Oold,  Bev. 
BtetB.sec.4MS. 
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§  161.  Freight  as  t±ie  motiier  of  wagto.— Freight 
in  the  hands  of  the  owners  is  a  trost  fund,  to  be  accounted 
for  to  those  whose  industry  produced  it ;  ^  but  the  right  of 
the  seaman  is  not  affected  oy  any  contract  between  the 
owners  and  the  shippers,  it  extends  to  the  full  value  of 
the  freight  earned.^  There  is  no  difference  between  pas- 
sage money  and  freight,  they  are  governed  by  the  same 
nuo  of  law.s  B^  the  old  rule,  freight  is  the  mother  of 
wages;  if  no  freight  is  earned,  no  wages  are  due.**  If 
fre&ht  is  decreed  fot  the  whole  voyage  they  are  entitled 
to  lull  wages;  if  for  only  a  part  oi  the  voyage,  the^  are 
entitled  to  pro  rcUa  wages.^  The  rule,  that  freight  is  the 
mother  of  wages,  is  abolished.^  The  maxim  that  freight 
is  the  mother  of  wages  does  not  apply  to  a  voyage  com- 
menced and  intended  to  be  made  in  ballast,^  nor  to  a 
fishing  or  sealing  voyage,^  nor  to  where  the  voyage  or  the 
freight  is  lost  by  the  negligence,  fraud,  or  miscuuduct  of 
the  master  or  owner.o  On  an  entire  voyage,  scameu  can- 
not claim  for  part  unless  freight  is  earned.  ^<^  Seamen  are 
entitled  to  wages  for  the  full  period  of  their  employment 
in  which  freight  is  or  might  be  earned.  ^^  They  are  eutitled 
to  wages  out  of  freight  where  the  oimcrs  are  also  sliip- 
pers.^^  Where  freight  is  lost  by  inevitable  accideut, 
wages  are  lost,^  as  where  the  ship  was  abandoned  at  sea 
andset  on  lire.^^  The  rule,  that  where  freight  is  earned 
or  damages  recovered  in  lieu  thereof,  seamen  are  entitled 
to  wages,  has  but  one  exception,  namely :  tbe  case  of 
reoovery  against  the  underwriters.  ^^  The  abandonee  is 
entitled  to  the  cargo  after  abandonment,  and  is  liable  for 
the  wages  for  the  rest  of  the  voyage.  ^^ 

1  Sbeppanl v.  Taylor,  5  Pet.  675:  Poland  v.  The  Spartan,  1  Ware,  139; 
Belf  0.  llie  Maria,  1  Pet.  Adm.  Ib6. 

2  The  Bnratoga,  2  OalL  1S4;  6  Amer.  L.  J.  12;  Pitman  v.  Hooper,  S 
Sum.  dU;  iirigiii  v.  Austin,  3  Pick.  20. 

•   ]*attcu  V.  Park,  Ajitli.  N.  P.  46. 

4  Poland  v.  The  Spartan,  I  Ware,  139 :  Henop  v.  Tucker,  2  Paine,  151 ; 
Giles  0.  The  Cynthia,  1  Pet.  Adm.  m;  Walton  o.  The  Neptune.  1  Pet. 
Adm.  144;  McQuhk  v.  The  Penelope,  2  lUld.  276;  Reed  r.  lluasey, 
BlatChf.  4t  H.  fiJa;  Thu  Niphou'S  Crew,  3  Iaw  Ken.  N.  S.2(iti:  Tliu  TwQ 
Gatlierlnes,  2  Mason,  Ul;  Anonymous,  1  Ld.  uay.  639:  Duiinett  v. 
Totubagen,  8  Juhnn.  154;  Edwards  r.  Child,  2  Vent.  717;  Brown  v. 
HoatesrHolt.  Law  of  Sh.  270.  This  rule  changed  by  Btatute—Itev.  Stats. 
sec.4S25. 

6  Brown  V.  Lull,  2  Sum.  443;  The  Saratoga,  2  Gall.  164;  Wlllard  v. 
Dorr,  8  Mason,  1>1,  161:  Van  Ueuren  v.  Wilson,  9  Cow.  153;  Icard  v. 
Goold,  llJohns.  279;  SheptMurd  v.  Taylor,  5  Pet.  675:  Porter  r.  Andrews, 
9  Ibid.  3S0:  Dunnett  v.  Touihagen,  3  Johns.  154.  See  Worth  v,  MiuUf 
ford,  1  Hilt.  11;  Beole  r.  Thompson,  4  East,  645;  Spaffordv.  Dodge,  U 

H068.  ao. 

6  Tbe  Ocean  Spray,  4  Sawy.  109.  And  see  BeT.  Stats,  sec.  4326. 

7  Xhe  ChiistiDa,  Deady,  49. 
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8  The  Ocean-Spray,  4  Sawy.  108. 

9  The  Saratoga,  2  GalL  184:  6  A.  Law  J.  12;  Henop  v.  Tacker,2 
Paine,  151:  Relf  c.  The  Maria,  1  Pet.  Adm.  186;  Hludnian  v.  Shaw,  2 
Pet.  Adm.  264:  Uoyt  v.  Wildfire,  3  Johufl.  518;  Sullivan  v,  Morgan.  11 
Ibi(L  66.  See  Murray  v.  Kellogg,  n>id.  227;  The  Two  CatheriueSt  2 
Mason,  332;  The  Wenouah,23Iut.  Rev.Eec.4D. 

10  Reed  v.  Hussey,  BUtchf.  &  H.  539;  Giles  v.  The  Cynthia,  1  Pet. 
Adm.  203. 

11  Pitman  v.  Hooper,  3  Sum.  286;  S.  0. 1  Law  Rep.  226;  The  EUzabejOi, 
1  Pet.  Adm.  123;  Heuon  v.  Tucker,  2  I»alue,  151;  Lewis  v.  Tho 
KlUsabcth  and  Jane,  1  Ware,  4<),  questioulug  Post  v.  Robertson,  1 
Johns.  24.    And  see  Rev.  Stats,  sec.  4526. 

12  The  Niphon's  Grow,  3  Law  Rep.  N.  S.  266. 

13  Scholfleld  V.  Potter,  2  Ware,  402;  Poland  v.  Spartan,  I  Ware,  184. 

14  Henop  r.  Tuokor,  2  Paine,  161 :  The  Saratoga,  2  Gall.  164 ;  The  John 
Taylor,  Newl».  344:  3  Wood.  *  M.444;  Auonymoas,  I  Ibid.  179;  Wiggina 
r.  ingleton,  2  Ld.  nay.  1211 ;  The  Friends,  4  0.  Rob.  116. 

15  Ardrey  v.  The  Kartlians,  Taney,  379. 

16  Hammond  v.  Tlio  Essex  F.  ft  M.  Ins.  Co.  4  Mason,  196;  Thompson 
r.  Rowcroft,  4  East,  34. 

§  162.  Wages  on  voyage  broken  up.— When  the 
voyage  is  broken  up,  interrupted,  or  lost  by  any  act  of  the 
master  or  owner,  Beamen  are  entitled  to  wages  for  the  full 
voyage,  or  for  damages  in  the  nature  of  wages.i  Where 
the  voyage  is  broken  up,  or  the  seaman  is  discharged  be- 
fore the  voyage  begins,  he  is  to  have  wages  for  the  time 
he  serves,^  and  a  reasonable  compensation  for  damages.* 
"Where  seamen  were  shipped  for  a  voyage,  were  sent  to 
their  boarding-liouse  for  their  meals,  iind  while  there 
others  were  shipped  in  their  place,  they  were  discharged 
without  reason,  and  were  entitled  to  damag(\s  for  loss  of 
voyage.*  Where  the  voyage  was  broken  up  by  seizure  of 
the  vessel  for  debt,  one  month's  extra  pay  wab  allowed.* 
The  discharge  of  the  crew  by  a  sale  of  the  vessel  on  execu- 
tion is  a  breaking  up  of  the  voyage,  or  a  discharge  bjr  the 
master.*^  On  a  breach  of  the  contract,  seamen  are  entitled 
to  wages  until  their  return  home."'  If  the  voyage  is  broken 
np  without  cause,  the  seaman  may  recover  wages  for  the 
"wnole  voyage  less  his  earnings  meanwhile. »  The  dis- 
turbed condition  of  a  country  will  not  authorize  breaking 
up  the  voyage,  if  the  condition  has  not  changed  since  time 
of  sailing.9  The  maritime  law  distinguislies  between 
cases  where  the  service  was  not  rendered  in  consequence 
of  a  peril  of  the  sea,  or  by  reason  of  some  illegal  act  or 
niisconduct  of  the  master  or  owner  interruptive  of  th'e 
voyage.  1®  Where  a  vessel  was  run  on  a  reef  and  lost,  ow- 
ing to  a  faulty  chronometer,  it  could  not  bo  held  that  the 
voyage  was  broken  up  by  the  fault,  fraud,  or  neglect  of  the 
owner,  u    "Where  the  ship  was  condemned  abroad  as  unfit 
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for  nervice,  the  seamen  are  entitled  to  their  expenses 
home,  but  not  to  extra  wages.  ^3 

1  Tho  Ooenn  fipwv,  4  Sawv.  IW;  Iloyt  v.  Wflrtflre,  3  Johns.  520;  The 
Maria,  riatcbf.  £  H.  334;  Tbe  Uncle  Sam,  1  McAlL  77;  Bart  v.  The 
Uttlejohn,  1  Pet.  Adm.  115. 

2  Bray  v,  Tho  Atalanta,  Beo,  iS. 

3  Well'* r.  Orraon(l,2  Show. 238:  Bray r.  The  Atalanta, Bee,43;  Hoff- 
mazir.  yarrlnffton,  1  Low.  171;  Hin^manr.  Shaw,  2  Pa.  264;  Nevltt  v. 
Oarke.  Olcott,  320 ;  Woolf  v.  llie  Oder,  2  Pet.  Adou  281 ;  The  Elizabeth, 
2Do<la.403. 

4  The  Dolphin,  C  Ben.  402. 

5  TVooIfv.  TheOder,2Pet.Adm.261. 

6  The  nadBon,  Olcott,  896. 

7  Patten  v.  Park,  Anth.  N.  P.  46;  Emerson  v.  Howland,  1  Mhoq,  81; 
The  Exeter,  2  C.  Rob.  261;  The  Rovena,  1  Ware,  8l*»;  Harden  r.  Gordon, 

Kason,  547;  The  Beaver,  3  C.  Rob.  92;  Hoyt «.  Wildfire,  3  Johns.  &I8. 

8  Tho  Maria,  Blatchf.  A  H.  314;  8^rato<»a,  2  Oall.  175;  Hoyt  v.  WUd- 
Are,  3  Johns.  618;  Giles  v.  The  Cynthia,  1  Pet.  Ad.  203. 

9  Campbell  v.  The  Undo  Sam,  1  McAlL  77. 

10  Hoinop  V.  Rncker,  2  Paine,  161 ;  Sheppard  v.  Taylor,  5  Pet.  675. 

1 1  Hill  V.  Mnrray,  6  Ben.  141. 

12  Hoffman  v.  Yarrlngton,  1  Low.  170;  The  Dawn.  2  Ware,  121. 

S  163.  Wages  on  discharge  in  foreign  port.—. 

"Where  seamen  are  discharged  in  a  foreign  port,  t  noy  are 
entitled  to  three  montlis*  wages,  whether  their  discharge 
took  place  at  or  before  the  termination  of  tho  agreement.! 
So,  as  to  seamen  in  the  whaling  service;  2  wages  are 
allowed  as  compensation  though  not  eamed.s  When  the 
vessel  in  a  foreign  port  is  prevented  by  higher  power  from 
completing  the  voyage,  and  the  crew  are  discharged,  they 
are  entitled  to  a  free  passage  home  and  two  months  extra, 
wages.*  A  seaman  leaving  a  vessel  in  a  foreign  port  with" 
tho  consent  and  assistance  of  the  officers  temporarily  in 
command,  but  without  the  permission  of  tho  master,  is. 
discharged,  and  is  entitled  to  three  months*  extra  wages.* 
Tho  payment  of  the  three  months'  extra  wages  is  confined 
to  tho  case  of  a  voluntary  discharge.®  If  tlie  seaman  be' 
dischargeil  without  his  consent  he  is  entitled  to  his  expen- 
ses home,  and  the  three  months*  extra  wages  does  not  ex- 
onerate from  this; '  by  acceptance  of  a  discharge,  he  loses 
his  wages  from  the  date  of  the  discharge.^  Discharge  of - 
seamen  may  be  inferred  from  circumstances.^  When  the . 
additional  wages  are  not  paid  at  the  time  of  the  discharge. . 
they  may  be  recovered  by  libel  in  the  District  Court. !*. 
The  burden  of  proof  is  on  the  master  to  show  the  payment 
to  the  consul.i*  The  master  is  directly  liable  for  the  two 
months'  extra  wages.  ^   The  seamen  have  a  right  to  sue 
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for  their  extra  wages,  in  per»>nam,  and  wages  earned  "by 
him  in  the  interim  are  to  be  deducted  from  the  comi>en- 
sation  due  for  his  discharge  abroad,^^  and  engaging  in  for- 
eign service  is  a  waiver  of  the  benefit  of  the  Act  of  Con- 
gress as  to  discharge  in  foreign  port.i*  The  Act  of  Congress 
confers  on  consuls  the  right. to  discharge  seamen  in  a 
foreign  port  on  the  joint  application  of  Doth  the  master 
and  the  seamen  without  requiring  the  payment  of  throe 
months*  wages,  when  deemed  expedient, is  and  the  certifi- 
cate of  the  consul  is  conclusive  of  seaman's  consent, w  but 
his  assent  is  not  assumed  from  his  being  left  in  a  hos- 
pital." 

<  1  Wensv.MeMnm.BIatchf.  AH.344:  Hlndnuui.v.  Shaw,2Pet.Ad. 
264;  Emerson  v.  Howlaad,  1  Biason,  49;  The  Hermaa,  1  Low.  515. 

2  Bates  V.  Seaburv-,  1  Spragae,  433;  S.  G.  11  Law  Eep.  N.  S.  666.  And 
see  Bey.  Stats,  sec.  4580. 

3  Harden  v.  Gk>rdon,  2  Maaon,  547;  The  Beaver,  3  0.  Bob.  93. 

4  The  Blohm,  1  Ben.  229. 

6  qnie  Caroline  E.  Kelly,  2  Abb.  U.  S.  160;  S.  0. 7  Fhlla.  570. 

6  Pool  p.  Welsh,  GIlp.  193. 

7  Emerson  «.  Howland,  I  Mason, 63;  Brooks  v.  Dorr,  2  Mass.  39;  The 
Beaver,  3  C.  Bob.  92;  Lovreln  v.  Thompson,  1  Spragne,  355. 

^8  Lamb  v.  Brlard,  Abb.  Adm.  370;  Harden  v.  Qordon,  2  Mason,  541; 
Thome  v.  White,  I  Pet.  Adm.  168. 

9  Granon  v.  Hartshome,  Blatchf.  Jb  H.  458;  Dixon  «.  The  Cyras,  2 
Pet.  Adm.  407. 

10  Ome V.  Townsend.  4  Mason,  541 ;  Pool v,  Welsh,  Ollp.  193;  Wells  o. 
Heldnm,  Blatchf.  &  H.  842,  As  to  the  penalty  for  neglect  to  collect, 
see  Bev.  Stats,  sec  4581. 

11  Ome  V.  Townsend,  4  Mason,  541. 

12  WeUs  V.  Meldran,  Blatchf.  A  H.  344;  The  Saratoga,  2  GaU.  164. 

13  Dnstin  V.  Murray,  5  Ben.  11 ;  Wells  v.  Meldran,  Blatchf.  A  H.  3(2; 
The  Dawn,  I  Ware,  439;  The  Saratoga,  2  GalL  164;  Nevitt  v.  Clarke, 
Olcott,  320;  Sullivan  v.  Morgan,  11  Johns.  66;  Hqyt  v.  WQdflre,  9  Johns^ 
138;  Ward  o.  Ames.  11  Johns.  68;  ^  parte  Giodings,  2  Gall.  56;  Th6 
Beaver,  3  C.  Bob.  92. 

14  Dostln  V.  Mnzray,  5  Ben.  18;  Matthews  o.  Offley,  9  Sum.  lis. 

15  Lamb  v.  Briard,  Abb.  Adm.  870{  The  AUaoftio,  Abb.  Adm.  4S1; 
Miners.  Harbeck,  Abb.  Adm.  546. 

16  Lambv.  Driard,Abb.Adm.'87L  • 

17  The  Atlantic,  Abb.  Adm.  451. 

§  164.  Discharge  by  sale  of  vessel  abroad.— 
Where  a  vessel  is  sold  in  a  foreign  country,  the  master  most 
pay  into  the  hands  of  the  consul  three  months*  extra  wages 
for  the  seamen,!  one-third  of  the  amount  to  be  applieaby 
the  consul  to  the  returning  home  of  destitute  seamen,^ 
and  the  two  months'  extra  wages  to  be  paid  by  him  to  the 
seamen  discharged.^  The  sale  of  the  vessel  abroad  term- 
inates the  contract  of  the  seamen,^  and  wages  are  due  up 
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to  the  time  of  the  sale;'  tl^ey  are  entitled  to  wages  iip  to 
tho  date  of  the  actual,  sale,  and  not  to  the  day  of  aover- 
tiseraent  of  the  a^tle.^  Where  the  veasel  was  sold  in  con- 
seqiicnco  of  beins  wrecked,  or  stranded,  or  unfit  for  serv- 
ice, no  additional  wages  are  allowed,'  as  where  the  sale 
was  rendered  unavoidable  by  an  imperious  and  over^ 
wiielminj?  necesaity,^  but  the  two  months'  extra  wages 
wero  allowed  on  a  vessel  condenmed.®  If  the  vessel  can 
bo  repaired  at  a  reasonable  expense,  and  in  a  reasonable 
time,  the  owner  ^s  not  exempted  from  the  payment  of  two 
months*  extra  wages  on  a  vessel  sold  in  case  of  disaster. i^ 
The  claim  for  extra  compensation  was  denied  in  a  case 
wh ore  the  discharge  was  at  the  seaman's  home,  ii  If  com- 
pulsion was  employed  to  induce  the  seaman  to  remain  on 
borirtl  .ind  enter  into  a  toTeiga  service,  it  would  be  equiva- 
lent to  a  discharge.12  American  seamen  on  a  foreign  ves^ 
scl  must  look  to  the  laws  of  the  country  under  whose  flag 
they  sail  for  remuneration  and  protection,  where  the  ship 
i-^  sold  find  the  crew  dischaiged  in  a  foreign  country.^ 
If  the  owners  would  exempt  therdfeelves  from  the  liability 
•imposed  by  statute  on  sale  of  vessels  abroad,  they  must 
establisii  necessity  of  it  by  affirmative  proof  .^^ 

1  Tho  Atlantic,  Abb.  Adm.  451 :  The  Caroline  E.  Keny,2  Abb.U.  S.  160; 
WpI]")  r.  Meldnin,  lilatchf .  &  H.  d42;  Fool  v.  Welsh,  Gilp.  193;  Emerson 
r.  Ilowlaiul.  1  Mason,  45;  Ome  v.  Townsend,  4  Mason,  Ml;  Bates  v.  Sea- 
bnrv,  1  Sr>ra5:ue,433;  The  Dawn,  2  Ware  (Dav.)  121;  Ogden  v.  Orr,  12 
Juh'u^  14);  Moutell  v.  U.  S.  Taney,  24.  And  see  Ber.  Stats,  sees.  4582- 
45G4.    Hospital  dues— see  Bev.  Stats,  sees.  4586, 4587. 

2  The  Dawn,  1  Ware,  489;  The  Saratoga,  2  GalL  164. 

3  Wells  r.  Meldmn,  Blatchf .  ft  H.  S45;  Van  Benren  v.  Wilson,  9  Ck>w. 
las;  Garden  v.  Orr,  12  Johns.  143. 

4  Kevitt  V.  Clarice,  Olcott,  319;  Hindman  v.  Shaw,  2  Pet.  Adm.  264; 
Moran  v.  Bandln.  2  Pet.  Adm.  415;  Emerson  v,  Howland,  1  Mason,  52; 
The  Cambridge,  2  Hagg.  Adm.  243. 

5  Emerson  «.  Howland,  1  Mason,  53;  Nerltt  v.  Clarke,  Olcott,  $20. 

6  Lang  9.  Holbrook,  Crabbe,  179. 

I  Hoffman  r.  Tarrtngton,  1  Low.  168;  The  Bnpee,  1  Haz.  U.  S.  Beg. 
202;  Anonvmoun,  1  Opln.  Att.  Gen.  14R;  Anonymous,  2  Ibid.  419;  The 
Dawu,  2  Ware  (Dav.)  121 ;  S.  C.  4  Law  Bep.  106. 

8  The  Dawn.  2  Ware  (Da^.)  131 ;  S.  C.  4  Law  Bep.  106;  Wells  «.  MeJc 
dron,  Blatchf.  &  H.  344;  Oznard  v.  Dean,  10  Mass.  143. 

9  Wells  r.  Meldnm,  Blatchf.  ft  H.  346. 

10  The  Dawn,  1  Ware,  490;  The  JunlatSj  Gllp.  193. 

11  Bogcrs  V.  Lewis,  1  Low.  297. 

12  Dustln  V.  Mraray,  5  Ben.  10. 

13  Anonymous,  2  Opin.  Att.  Gen.  448. 

li   The  Dawn,  2  Ware  (Day.)  121 ;  S.  0. 4  Law  Bep.  106^ 
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'  §  165.  Wafcea  on  Tvronf^til  di8cliar§;e^— If  a  sea- 
mrm  bo  wrongfully  discharged,^  or  if  he  be  compelled  to 
desert  by  the  cruelty  of  the  master,  he  is  entitled  to  full 
wagea,2  to  successful  termination  of  the  voyage,  or  to  his 
return  home,^  and  a  reasonable  apprehension  of  cruelty 
lifes  been  held  suflicient.*  Wrongptnlly  leaving  a  seaman 
ou  shore  abroad  \^  a  violation  of  the  shipping  articles ;  * 
where  his  offense  did  not  justify  hisdischa^e,  the  seaman 
i^  entitled  to  indemnity  in  the  discretion  of  the  court,**  to 
his  expenses  of  return,  and  to  wages  till  able  to  return, 
as  a  measure  of  damages^  A  mate  "wrongfully  discharged 
aljroad,  and  unable  thereto  to  obtain  a  situation  as  mute, 
should  be  allowed  his  expenses  and  wages, ^  he  is  not 
bound  to  seek  employment  as  a  common  sailor. *•>  For  a 
wrongful  discharge  abroad  the  measure  of  damages  is 
not  necessarily  wages  for  the  whole  voyao'e,  but  indemnity 
for  all  lost  or  suffered  may  be  awarded.^" 

1  Wardv.  Amss,  9  Johns.  133;  WetTioror.  Il'^asliaw,  13  Johns.  334; 
Th9  Minerva,  I  Hag?.  Adm.  8i3;  Ex  parto  Olddln:^,  2  Gall.  6 );  IluUe 
V.  HRUhtmiii,  2  Em,  145;  8.  0. 4  E:H).  73:  Tho  Jerusalem,  2  Gull.  198; 
Bucker  v.  Klork^eter,  1  Abb.  Adm.  407.    The  Beaver,  8  C.  Bob.  92. 

2  The  America,  Blatchf.  A  H.  185;  Sherwood  ».  Mcintosh.  1  Ware, 
103;  Emerson  v.  Howland,  I  Mason,  63;  Hirtr.  The  Llttlejohu,  1  Pet. 
Adm.  lift:  Browiir.Tb.*  Independence,  Grabbe,  63:  Llmlaml  v.  Ste- 
phens, 3  Esp.  2i>:);  The  Prinze  Edward  v.  Trevillick,  4  EUls  &  B.  6'J;  28 
Eng.  li.  &  E.  205.   And  see  Bev.  Stats,  sec.  4527. 

.3  Emerson  v.  Howland,  1  Mason,  63;  Ward  «.  Ames,  0  Johns.  138. 

4  The  Prince  Edward  v.  Trevillick,  4  Ellis  &  B.  69;  28  £ng.  Z«.  A  E. 
205. 

5  Grapo  V.  Allen,  1  Sprague,  134 ;  Hunt  v.  Golbmm,  Ibid.  216. 

6  The  Gomella  Amsden,  5  Ben.  31^;  Glontman  «.  ToiUson,  1  Sunk. 
384;  Emerson  v.  Howland,  I  Mti^on,  43;  Smith  v.  Treat,  2  Ware  (Da v.) 
266;  Orysdale  v.  The  Bau^^er,  Bee,  14d. 

7  Rice  V.  Tho  Polly  and  Kitty,  2  Pet.  Adm.  420 ;  Jay  v.  Almy .  I  WoocL 
A  M.  261;  Th3  Ntmrod,  I  Ware,  9;  The  Boveua,  1  Ware,  SUJ;  EmoriMa 
V.  Howland,  1  Mass.  63. 

8  S!i9fEleld  V.  Page,  1  Spragae,  285;  Gookln  «.  N.  E.  Mar.  Ins.  Go.  8 
Law  Bep.  N.  S.  99. 

0  The  Gomella  Amsden,  6  Ben.  321 ;  Sheflleld  v.  Page,  1  Sprague,289. 

10  Frye  v.  Dabney,  1  Sprasrne,  212:  Prye  v.  Lecklo,  I  Spragne,  210; 
Hunt  V.  Golborn,  1  dprague,  215;  Shemeld  v.  Page,  1  Sprague,  2<i5. 

§  166.  T77age8  in  case  of  death.— In  case  of  the 
death  of  a  seaman  during  the  voyage,  wages  are  due  up 
to  the  time  of  his  decease.^  where  the  contract  was 
entire,  full  wages  are  due;^  but  the  claim  was  refused 
where  the  incompetency  existed  before  the  voyage  com- 
menced.* 

1  Carey  v.'The  Kitty,  Bee,  255;  Scott  v.  The  Greenwich,  1  Pet.  Adm. 
155;  Natteistrom  v.  The  Hazard,  Bee,  443,  denying  Sims  v.  Jackson,  1 
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X*et.  Adm.  157.  And  see  Cutter  v.  Powell,  6  Term  Bep.  320;  Beale  «. 
Tbompson,  4  East,  MS.  And  see  Bev.  Stats,  sec.  4542.  As  to  effects  of 
deceased— see  Bev.  Stats,  sees.  4538-4641. 

2  Walton  V.  The  Neptune,  1  Pet.  Adm.  143;  Hart  v.  The  littlejohn. 
Ibid.  115;  Scott  9,  The  Greenwich,  Ibid.  156,  note:  Chandler  v.  QreaveS* 
2  H.  Black.  606. 

3  Writer  v.  BIchmond,  2  Pet.  Adm.  263. 

8  167.  "Wages  in  caso  of  wTeck.*-Seamen  are  en- 
titled to  wases  in  case  of  shipwreck  if  by  their  exertions 
remnants  ox  the  vessel  are  saved,  although  no  freight  be 
earned,^  and  notwithstanding  the  loss  of  the  vessel,  if  a 
considerable  part  of  the  cargo  be  saved.^  So  long  as  their 
services  are  continued,  their  right  continues  in  full  force: 
and  their  lien  attaches  to  the  last  plank  of  the  vessel  &  and 
to  the  savings  from  the  wreck,^  and  to  the  fund  on  snle  of 
the  wreck.©  And  where  they  are  ready  and  willing  to 
render  service  they  are  entitled  to  wages,  although  pre- 
vented from  working  by  the  owner ;«  but  if  they  abandon 
the  wreck,  they  forfeit  their  wages.?  Their  right  depends 
on  evidence  of  fidelity  in  labormg  to  save  the  vessel  and 
cargo. 8  By  the  English  statute,  the  seaman  is  entitled  to 
wages  up  to  the  time  of  the  loss,  provided  he  could  fur- 
nish a  certificate  of  the  master  or  chief  surviving  officer 
that  he  had  exerted  himself  to  the  utmost  to  save  the 
property .8  In  case  of  the  loss  of  the  vessel  by  shipwreck 
full  wages  are  due  where  freight  for  the  whole  voyage 
was  earned,  and  proportionate  wages  for  a  ^art  of  the  voy- 
age.^ Where  no  cargo  is  delivered  no  freight  is  earned, 
and  no  wages  are  payable.  '^  Where  a  salvor  and  not  the 
shipowner  was  the  deliverer,  and  no  freight  was  earned, 
no  wages  are  due.^^  If  the  vessel  carried  one  or  more 
freights,  and  was  afterwards  lost,  wages  are  due  to  the 
last  ix)rt  of  delivery.  18  If  lost  after  reaching  the  delivery 
port,  wages  are  due  to  that  port.i*  In  case  of  loss  of  ves- 
sel by  wreck,  on  the  homeward  voyage,  seamen  are  enti- 
tled to  wages  up  to  the  time  the  vessel  arrived  at  the  out- 
ward portVi*  The  wages  of  the  outward  voyage  is  pay- 
able if  freight  is  earned  on  that  voyage,  and  of  home  voy- 
age lost,  it  the  vessel  perish  on  tnat  voyage.  ^^  Seamen 
cannot  insure  their  wages.^^ 

1  The  Massasoit,  1  Spragae,  07 ;  S.  C.  7  Law  Bep.  522 ;  The  Neptnne, 
1  Hagg.  Adm.  227 ;  Pitman  «.  Hooper,  3  Sum.  60.  And  see  Adams  v. 
The  Sophia,  Qilp.  77;  Lewis  «.  The  £Uzabeth,  1  Ware,  41. 

2  Weeks  V.  The  Catharlna  3£arla,  2  Pet.  Adm.  424. 

3  The  Two  Catharines,  2  Mason,  337;  Pitman  v.  Hooper.  3  Sun.  67; 
Brown  v.  Lull,  2  Sum.  452;  Sbeppard  v.  Taylor,  6  Pet.  675;  GolUnsv. 
The  Fort  Wayne,  I  Bond,  434:  Bruce  v.  The  America.  1  Newb.  Adm. 
IS.*);  Belf  V.  The  Ifarla,  1  Pet.  Adm.  186:  Audrey  v.  Karthaus,  Taaey, 
185;  The  Sydney  Cove,  2  I>ods.  11;  The  Jaary  Ann,  0  Jnr.  94;  The  Loo- 
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tsa  Bertha,  1  Ene.  ti.&'E.  665;  14  Jur.  1006;  -  The  Neptune,  1  Hagg.  Adm. 
22d;  Tho  union,!  Lnsh.  133. 

,  4  Tbe  Bowdltch,  3  Ware.  73 ;  The  Dawn,  2  Ware,  (Dav.)  121;  The 
Acorn,  3  Ware,  S9. 

6   The  Bowditch,  8  Ware,  71. 

6  The  Massasoit,  1  Sprague,  97;  8.  G.  7  "Lxw  Bep.  622. 

7  The  Two  Catherines,  2  Mason,  337:  Pitman  v.  Hooper,  3  Sum.  67; 
Drew  V.  Tho  Pope  &  Talbot.  2  Sawy.  74 ;  The  Bowditcli,  3  Ware;  73; 
The  Niphou's  Crew,  3  Law  Bop.  N.  S.  'im. 

8  Davis  V.  Leslie,  Abb.  Adm.  123;  The  Sydney  Cove,  2  Dods.  13;  The 
Neptune,  1  Bagg.  Adm.  227;  The  Lady  Durliam,  3  Ibi(L  Eti. 

9  Davis  V.  Leslie,  Abb.  Adm.  130:  Tho  Saratov,  2  Oall.  175;  Dimnett 
A.  Tomliagcn,  3  John-^.  lot;  The  Elizabeth  &  Jane,  1  Wai*e,  35;  Davis  t>. 
Leslie,  Abb.  Adm.  130.    Bat  see  Rev.  Stats,  see.  4525. 

10  Brown  r.  Lull.  2  Sirtn.  44*^;  Sheppard  r.  Taylor,  5  Pet.  675:  Reeil  e. 
Hussey,  Biatclif .  &  II.  540:  Johnson  v.  The  Lady  Walterstom,  1  Abh. 
Adm.  127;  Edwards  v.  Child,  2  Vern.  727;  Luko  v,  Lyde,  2  Burr.  831. 

11  Giles  t*.  The  Cynthia,  1  Pet.  Adm.  204 ;  Hernaman  v.  Bawdon,  3 
Burr.  1S44. 

12  Lewis  9.  The  Elizabeth  &  Jane,  1  Ware,  46;  Duonettv.  Tomhagen, 
S  Johns.  IM;  Beed  v.  Hussey,  Blatchf.  A  H.  542. 

13  Pitman  v.  Hooper.  3  Smn.  209 :  Cranmer  v.  Qemon,  2  Pet.  Adm. 
S90;  Hooper V.  Perley,  11  Mass.  545:  Locke  v.  Swan,  13  Mass.  76;  Anony- 
mous, 1  Ld.  Baym.  63»,  739;  S.  C.  12  Mod.  408, 442;  Somerville  v.  Frai^ 
Cisco,  I  Sawy.  304;  Belf  v.  The  Maria,  1  Pet.  Adm.  la&i  Broude  r.  Ha- 
ven, Gilp.  600,  denying  Giles  v.  The  Cynthia,  1  Pet.  Adm.  203;  Tliomp- 
8on  V,  Faussat,  Pet.  C.  C.  182. 

14  Pitman  v.  Hooper,  3  Sum.  295;  CuUen  v.  Mlco,  Keble,  831. 

15  Bronde  v.  Haven,  2  Gilp.  607,  denying  that  they  are  entitled  to 
wages  for  half  the  time  while  lying  in  tho  outward  port;  Hemaman  o. 
Bawden,  3  Burr.  1844:  Giles  v.  The  Cynthia,  1  Pet.  Adm.  203;  Bordman 
r.  The  Klizabeth,  1  Pet  Adm.  128:  Johnson  v.  Sims,  2  Pet.  Adm.  215; 
Cranmer  V.  Gernon,  2  Pet.  Adm.  3^0;  Thompson  v.  Fanssat,  Peters  C.  G. 
185;  Locke  v.  Swan,  13  Mass.  70:  Swift «.  Clarke,  15  Mass.  173;  Jones  o. 
Smith.  4  Amer.  Law  J.  276,  an<l  critibisimr  Hooper  v.  Perley,  11  Mass. 
JM5.  And  see  Anon>'mou3, 1  Ld.  Baym.  639:  Ibid.  739:  The  Gnlloway 
C.  Morris.  3  Yeates,  445;  Edwin  v.  Tbe  East  India  Co.  2  Vern.  210;  The 
Two  Catherines,  2  Mason,  318.  And  see  Pitman  p.  Hooper,  3  Sumu  298: 
1  Law  Bcp.  226. 

16  Pitman  v.  Hooper,  3  Sum.  298 ;  Hooper  v.  Perley,  11  Mass.  645 : 
Locke  V.  Swan,  13  Mass.  76 :  Swift  o.  Clarke,  15  Mass.  173 ;  Moore  o. 
Jones,  15  Mass.  424;  The  Galloway  C.  Morris,  3  Yeates,  445. 

17  Joy  V.  Allen,  2  Wood.  &  M.  820;  McQuirk  v.  The  Penelope,  2  Pet. 
Adm.  276. 

§  168.  Wages  in  nattire  of  salvage. —In  case  of 
wreck  or  disaster,  seamen  are  entitled  to  compensation 
beyond  their  wages,  hi  tlie  nature  of  salvage.^  Daily 
wages  ma  V  be  allowed.^  They  are  entitled  to  comx>ens»- 
tion  out  of  goods  saved,^  but  they  cannot  bo  deemed  sal- 
vors, except  under  extraordinary  circumstances.*  Extra 
pilotage  was  awarded  in  a  case  of  service  rendered  to  a 
disabled  Vessel.  6 

iwJP*o't5^**^^^"vl^prafirhe.  99;  Drew  r.  Pope.  2  Sawy.  74;  The 
Dawn,  2  Ware,  121 ;  Pttman  r.  Hooper,  3  Sam.  80;  ^e  Sakatiosa,  i  (h£ 
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183:  The  Two  Catherines.  2  Mason,  339;  PhlUlps  v.  McOall,  4  Wash.  0. 
C.  144;  Giles  v.  The  Cynthia,  1  Pet.  Adm.  203:  Belf  v.  The  Maria,  I  Pet. 
Adm.  186;  Anonymous.  1  Sid.  179;  Yates  v.  Hall,  1  Term  Bep.  73;  Dan- 
nett  V.  Tomhagen,  3  Johns.  i54;*Hooper  v.  Ferley,  11  Mass.  MS;  MUlett 
'  r.  Stephens,  not  reported. 

2  Beed  v.  Huasey,  Blatchf.  &  H.  525;  Montgomery  v,  Tyson,  1  Low. 
131. 

3  Sheppard  v.  Taylor,  5  Pet.  675:  Weelcs  v.  The  Catharlna  Maria,  2 
Pet.  Adm.  436;  Joy  v.  Allen,  2  Wood.  &  M.  303:  The  Dawn,  2  Ware,  121 ; 
Pitman  v.  Hooper,  3  Sum.  63 ;  Anonymous,  1  T.  Baym.  739;  Culleni;. 
Mlco,  Keb.  831. 

4  The  Holder  Borden,  1  Spra^ne,  141;  The  Massasoit,  1  Spragae,  97; 
The  Neptune,  1  Ha^.  Adm.  2J7;  The  Bellance,  2  W.  Bob.  m, 

5  The  Warren,  12  N.  Y.  Leg.  Obs.  257. 

§  169.  Wages  in  case  of  capture.— A  capture,  un- 
less followed  by  a  condemnation,  does  not  dissolve  the 
contract,  it  is  merely  suspended,  and  on  restoration  it 
revives.^  Seamen  are  entitled  to  wages  thouffh  the  vessel 
bo  captured  by  a  public  enemy.2  They  are  Dound  to  re- 
main oy  the  vessel  till  recovery  is  hopeless,^  and  where 
mariners  refused  to  quit  the  shin,  which  was  finally 
acquitted,  they  were  entitled  to  full  wages,*  which  re- 
attach on  restoration  after  capture,^  but  if  the  vessel  be 
ransomed  antecedent  wages  are  gone.o  Upon  recapture 
and  payment  of  salvage,  the  wages  of  seamen  attach,  but 
they  must  contribute  their  proportion  to  the  salvage  ^  if 
captured  and  condemned  wages  are  due  up  to  the  date  of 
condemnation,^  but  wages  will  be  refused  where  the  sea- 
men  served  on  an  enemy's  vessel.^  In  case  of  impress- 
ment or  capture  full  wages  are  due,  if  freight  be  decreed 
for  the  whole  voyage;  ^^  where  mariners  were  carried  off. 
and  the  vessel  sent  in  for  adjudication,  full  wages  were 
allowed  to  the  time  they  might  have  rejoined  her.u 

1  Emerson  v,  Howland,  I  Mason,  45.  And  seo  Wlllard  v.  Dorr,  3 
ICason,  91, 161;  Laus^tromv.  The  Hazard,  2  Pet.  Acbn.  384;  Kitchen  «. 
Wilson,  4  Amer.  Law  J.  275;  The  Saratoga,  2  Gall.  164:  Pitman  v. 
Hooper,  3  Sum.  303;  Brooks  v.  Dorr,  2  Mass.  39;  Beale  v,  Thompson,  4 
East,  515;  The  Ocean  Spray,  4  Sawy.  112. 

2  Ardrey  V.  Karthaus,  Taney,  379. 

3  Copeland  v.  Security  Ins.  Co.  Woolw.  284;  WUIard  v.  Dorr,  3 
Mason,  91, 161. 

4  Wesley  v.  Blays,  4  Amer.  Law  J.  275.  And  so,  where  their  services 
were  offered  and  refused<-Glrard  v.  Ware,  Pet.  C.  G.  142. 

5  Sheppard  p.  Taylor,  5  Pet.  703. 

6  Phillips  V.  McCall,  4  Wash.  C.  C.  145:  Wiggins  v.  Ingleton,  2  Ld. 
Ray.  1211;  The  Saratooa,  2  Gall.  168:  Bcalo  v.  Thompson,  4  East,  54t}; 
The  Friends,  4  C.  Bob.  116^atesr.  Hall,  1  Term  Bep.  73;  The  Velasco, 
Blatcbf.  Pr.  58;  Pitman  r.  Hooper,  3  Sum.  61. 

7  The  Saratoga,  2  Gall.  16S:  Hart  v.  The  Llttlejphn,  1  Pet.  Adm.  115; 
Bealof.  Thompson,  4  East,  545:  Howland  v.  TheXavinla,  1  Pet.  Adm* 
123;  Wetmore  t.  Henshaw,  12  Johns.  324. 
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8  Yanderer  v»  TUghman,  Crabbe*  66. 

9  The  Yelasco,  Blatchf .  Pr.  54. 

10  Pitman  v.  Hooper.  3  Sum.  298;  (rUes  r.  The  Cynthia,  1  Pet.  Adm. 
203;  Hart «.  The  Llttlelolin,  1  Pet.  Adm.  116;  Clayton  v.  The  Harmony, 
1  Pet.  Adm.  78,  note:  Hanson  v,  Rowell,  1  Spraguo,  118,  doubtln.?  The 
Kose,  1  Pet.  Adm.  132;  Brown  v.  Lull,  2  Sum.  448;  The  Saratoga,  2 
OalL164. 

11  Bordman  r.  The  Elizabeth,  I  Pet.  Adm.  128.  But  see  Watson  o.  The 
Hose,  Ibid.  143;  The  Friends,  4  C.  Bob.  llti. 

§  170.  Eztra  "wages  for  short  allo'wance  of  pro- 
visions.— The  navy  ration  is  the  rule  by  which  tlie  allow- 
ance to  seamen  should  be  determined,  i  Double  wages 
are  allowed  to  seamen  by  act  of  Congress,  if  the  ship 
sails  without  the  quantity  of  provisions  specilied  in  the 
act.3  Where  the  articles  specilied  in  the  act  can  bo  pro- 
cured, no  substitutes  are  allowed;  3  but  when  they  cannot 
be  procured,  others  of  equal  value  may  bo  substituted."* 
]']xtra  wages  are  allowed  when  seamen  are  put  on  short 
allowance  of  bread,  notwithstanding  Hour  was  substi- 
tuted;'* but  flour  cooked  bv  the  ship's  cook  may  be 
substituted  for  ship's  bread.^  The  act  of  Congress  is  in 
its  nature  penal,  not  to  be  extended  beyond  Its  terms, 
but  additional  wages  may  be  awarded  where  seamen  have 
sustained  privations  amounting  to  a  breach  of  the  shipping 
articles. 7  In  case  of  accidents,  the  master  may  abridge 
the  usual  allowance,  or  substitute  other  provisions.*  The 
two  circumstances  of  deliciency  in  quantity  or  quality  of 
provisions,  and  a  short  allowance  must  concur  to  entitle 
the  crew  to  additional  wages  as  provided  by  the  act.o  To 
subject  the  master  or  owners  to  the  payment  of  extra 
wages  for  a  short  allowance,  some  order  or  command 
must  have  been  given,  or  there  must  have  been  some 
gross  negligence  of  the  master. i^  If  the  crew  were  only 
insufficiently  supplied  the  statute  does  not  apply.^i  Put- 
ting the  crew  on  short  allowance  without  necessity  is  a 
breach  of  contract,  and  will  entitle  the  crew  to  two 
months'  additional  wages,  i^  It  is  sutllcient  to  entitle  to 
additional  wages,  that  there  is  a  deliciency  in  either  of 
the  classes  of  food  mentioned  in  the  act.i3  Every  day's 
short  allowance  of  each  of  the  three  articles  mentioned  in 
the  act  entitles  the  mariner  to  a  day's  wages,  and  two  days' 
extra  wages  for  each  day  that  two  of  such  articles  are 
short.  1*  wliere  there  is  short  allowance  of  all  of  the 
articles  of  food  mentioned  in  the  statute,  the  seamen  are 
entitled  to  triple  wages,  i**  Compensation  for  short  allow- 
ance is  recoverable  as  wages. ^o  While  mariners  remain 
by  their  yes&el  and  subsistence  bo  not  furnished,  they 
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may  recover  the  amonnt  which  they  have  properly  paid 
therefor.  1' 

1  Sundnr  MMnen  «.  The  Wasblngton,  1  Pet.  Adm.  219;  Oardner «. 
The  Mew  Jersey,  1  Pet.  Adm.  224;  The  Mary,  1  Ware,  4fiO;  The  Mary 
Psi]Une,lSpragae,4S. 

3  Ck>leman  v.  The  Harriet,  Bee.  80;  The  Chllde  Harold,  Olcott, 
278;  The  Mary,  I  Ware,  ifA;  The  Elizabeth  Frith.  Blatchf.  A  H.  211; 
Sundry  Mariners  v.  The  Washington,  1  Pet.  Adm.  219;  Foster  v,  Samp- 
son, 1  Bpragae,  182.  And  see  Be  v.  Stats,  sees.  4565, 4568. 

a  Snndry  Mariners  v.  The  Washington,  1  Pet.  Adm.  22L 

4  The  l^uTfl  Ware,  450. 

6  The  Mary  Panllne,  I  Spragrne,  45:  Snndry  Mariners  r.  The  Wash- 
ington, 1  Pet.  Adm.  219;  Collins  v.  Wheeler,  1  Sprague,  191,  distinguish- 
ing The  Mary,  1  Ware,  454.  And  see  Foster  v.  Sampson,  1  Spragne, 
182;  The  Hermon,  1  Low.  515.  And  see  Rev.  Stats,  sec.  4568. 

6  The  Hermon,  1  Low.  518,  explaining  Fosterv.  Sampson,  1  Sprague, 
182. 

7  The  John  L.  Dlmmlck,  3  Ware.  196 :  Foster  v.  Sampson,  1  Spragne, 
182;  Collins  9.  Wheeler,  1  Sprague,  191,  distinguishing  The  Mary,  1 
Ware,  454. 

8  Smidry  Mariners  v.  The  Washington,  1  Pet.  Adm.  219. 

9  Ferrara  v.  The  Talent,  2  Paine,  291;  The  Elizabeths. Bickers,  S 
Paine,  291 ;  The  John  L.  Dimmick,  9  Amer.  Law  Beg.  224;  The  Ghildd 
Harold,  Olcott,  275;  The  Mary,  1  Ware,  454. 

10  The  Elizabeth  V.  Bickers,  2  Paine,  29L 

U   The  Childe  Harold,  Olcott,  275. 

12  The  John  L.  Dlmmlck,  9  Amer.  Law  Beg.  224. 

13  The  Mary  Panllne.  1  Spragne,  45,  disapproving  The  Harriet,  Bee, 
80.  And  see  Collins  v.  Wheeler,  1  Sprague,  ISO. 

14  The  Hermon,  1  Low.  519;  Collins  «.  Wheeler,  1  Spragne,  188. 

15  Collins  V.  Wheeler,  1  Sprague,  188. 

16  Fiehlv.Balchen,  Olcott,  24. 

17  The  Gazelle,  1  Spragne,  378. 

§  171.  Peraonal  action  for  'wagea.— The  owners  of 
the  vessel  are  personally  liable  for  the  wages  of  the  sea- 
men if  the  ship  prove  insufHcient  to  pay  them,^  although 
their  names  may  not  be  stated  in  the  shipping  articles.^ 
Although  by  the  statute  no  suit  can  be  commenced  against, 
the  vessel  until  ten  days  after  right  to  wages  has  accrued, 
yet  this  does  not  affect  the  remedy  in  personam^  On  the 
discharge  of  a  seaman  his  wages  become  immediately  pay- 
able.^ As  soon  as  the  seaman's  connection  with  the  ves- 
sel is  legally  dissolved  his  right  to  demand  wages  ensues,^ 
and  the  voluntary  leaving  of  a  vessel  with  the  master's 
consent  is  a  discharge.<^  So  payment  of  the  other  seamen 
or  permission  to  leave  will  be  regarded  as  a  general  dis- 
charge. 7  A  personal  action  lies  against  the  master  and 
owners  immediatelv  on  a  discharge  of  seamen,  and  costs 
may  be  awarded,  although  the  action  was  brought  before 
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the  ten  days  expired;  but  they  ma:^  l>e  denied  if  the  suit 
appears  vexatious.^  Seamen  may  sue  as  soon  as  the  pe- 
riod of  their  service  is  completed,-  and  before  the  delivery 
of  tbe  cargo,^  the  end  of  the  voyage  and  discharge  of  the 
cargo  being  separate  and  distinct,  lo  the  voyage  being  ended 
\rhen  the  vessel  arrives  and  Is  moored  at  her  port  of  des- 
tination. 11  The  voyage  is  ended  at  the  last  place  of  desti* 
nation,  but  not  always  at  the  last  place  of  delivery,  i?  Sea- 
men do  not  forfeit  their  waees  by  leaving  the  vessel  when 
tlie  voyage  is  ended,  and  before  the  cargo  is  unladen.^* 
They  are  not  bound  to  stay  by  the  vessel  and  assist  in 
discharging  the  cargo,  unless  so  provided  in  the  shipping 
articles.^*  They  may  bring  an  action  against  the  ownerai 
to  recover  their  portion  of  the  three  months*  extra  wages," 
on  their  discharge  abroad.  ^^  A  pilot  or  engineer  unli- 
censed cannot  recover  wages  for  services  on  a  steam  ves- 
sel engaged  in  carrying  passengers  on  the  waters  of  the 
United  States,  w 

1  Carey  v.  Tbe  Kitty,  Bee,  255.  But  see  BanlB  v,  JStngsaXt  9  Cnmch 
C. G.  649. 

2  Bronde  V.  Haven,  Gilp.  592. 

3  The  William  Jarvls,  1  Spragae,  490;  Edward  r.  The  Swan.  1  Pet^ 
Adm.  165:  Kn<aggr  «•  Goldsmith.  Gilp.  20»;  Thome «.  Wlilte,  I  Pet.  Adm. 
177 ;  The  Martha,  Blatchf .  &  H.  159.   And  see  Rev.  8tat9.  sec.  4529. 

4  The  Cabot,  Abb.  Adm.  LW;  The  Cypress,  Bjatchf.  &  H.  83 ;  The 
William  Jarvls,  1  Spra^e,  4&'):  Edward  ».  The  Susan,  1  Pet.  Adm.  105; 
The  David  Faust,  iBen.  183:  The  Cadmus,  Blatchf.  &  H.  139;  2  Paine, 
22");  The  Mary.  1  Ware,  458;  Thompson  v.  The  Philadelphia,  2  Pet.' 
Adm.  210;  Hastm)?s  v.  The  Happy  Betum,  1  Pet.  Adm.  254;  GoUinso. 
Nickerson,  1  Sprague,  126;  The  Commerc(i,  1  Sprague,  34. 

5  The  Cypress,  Blatchf.  ft  H.  83 ;  The  Cadmns  v.  Matthews,  2  Paine, 
229;  S.  C.  Blatchf.  &  H.  139.   And  see  Bev.  Stats,  sec.  4629. 

6  The  David  Faust,  1  Ben.  183. 

7  Granon  v.  Hartshome,  Blatchf.  A  H.  45S:  Edwards  v.  The  Susan, 
Ibid.  165;  Dixon  v.  The  Cyrus,  2  Pet.  Adm.  413. 

8  The  Susan,  3  Ware,  222;  The  Cadmus  v.  Matthews,  2  Paine,  7S^, 

9  Freeman  r.  Baker.  Blatchf.  &  H.  376 ;  Collins  v.  Nickeifson,  1 
8nra?uo,  126:  The  William  Jarvls,  Ibid.  485;  The  Bdvi^ard,  Blatchf.  ^ 
H.  28ii;  The  Warrington,  Ibid.  335. 

10  Hastings  V.  The  Happy  Betum,  I  Pet  Adm.  254. 

1 1  S!m3  V.  Jaclraon,  1  Pet.  Adm.  159 ;  Chandler  v.  Greaves,  2  H.  Black. 
608;  Cloutman  v.  Tunlson,  1  Sum.  376:  The  Annie  M.  Small,  2  Sawy. 
22u:  The  Mary,  1  Ware,  456;  The  Martha,  Blatchf.  &  H.  199;  Knagg«. 
Goldsmith,  Glln.  210:  Edwards©.  The  Susan,  1  Pet., Adm.  165;  Granon 
r.  Hartshorne,  JBlatchf.  &  H.  463;  The  Elizabeth  Frith,  Blatcnf.  ft  H. 
202;  Brown  t7.  Jones,  2  Gall.  477:  The  Cadmus,  Blatchf.  ft  H.  139;  Fran- 
cis v.  Bassett,  1  Spr^ue,  IG;  The  Pearl,  5  C.  Bob.  109;  The  Annie  M. 
Small,  2  Sawy.  230;  The  Baltic  Merchant,  Edw.  Adm.  88;  The  Pas^ 
senger  Cases,  7  How.  537;  Levhi  v.  Newnham,  4  Taunt.  722. 

12  Granon  v.  Hartshome,  Blatchf.  ft  H.  463:  The  Mary,  1  Ware.  456; 
Edward  v.  The  Susan,  1  Pet.  Adm.  165;  Cloutman  v.  Tuiil9on,  1  Sjim. 
tl9» 
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13  Frands  e.  Bassett,  i  8pnigne»  16. 

14  TIio  Azmie  H.  SmaU,  2  Sawy.  226 ;  Cloutman  r.  Tusl^on,  1  Sam. 
>73;  "Kia^  V.  OoUIsmith,  OUp.  207;  The  Roven^i,  1  Waro,  am. 

Ih  Tnstlno.  MiiTTay,  5  Bpii.  11;  Wclla  r.  Al'^lflnm,  Klatohf.  *  IT.  S44; 
Emerson  v.  IIowlaud«  1  Mason,  A");  Ome  r.  To^nisend,  4  Slason,  MX 

16    The  IMaria,  D^Mly,  162;  The  Pioneer,  Ibi(L  03,  72.   And  see  R^r. 
Stats,  seca.  4441, 4^2. 

§  172.  Lien  for  ^Hrages.—A  mariner  Is  not  bound  to 
take  any  notice  of  the  ownership  of  a  vessel,  nor  to  follow 
the  estate  of  the  owner  into  the  ])robate  court  to  collect 
his  waives:  1  his  claim  creates  ft  lien  on  the  vessel,  the 
freight  and  proceeds;  ^  the  carpp  is  hyjwthecated  and  sub- 
ject to  the  claim :  *  it  is  an  equitablo  privilojje  rather  than 
a  liynothecatlou.'*  The  lien  attaches  to  the  freight  money,* 
and  follows  it  into  the  hands  of  assignees;*  it  follows  the 
vessel  and  her  proceeds  into  whosesoever  hands  they 
may  come,  where  there  are  no  laches;"  it  attaches  to  a 
vessel  becoming  the  property  of  the  government,^  and  to 
the  proceeds  awarded  by  government  on  the  restoration 
of  a  vessel  Rei2ed  and  condemned,^  but  not  to  a  vessel 
seized  and  condemned  as  prize  of  war.i^  The  lien 
attaches  upon  the  parts  saved  from  the  wreck  of  the 
TesBel.ii  and  follows  tl>o  vessel  into  the  hands  of  salvors.!* 
The  lien  exists  while  tlie  vessel  is  getting  ready,  although 
she  never  leaves  port,i3  and  the  voyage  is  not  prosecuted.!^ 
It  attaches  even  when  the  vessel  is  let  by  a  charter 
party,!*  ^ud  is  not  affected  by  the  contract  between  the 
owners  and  the  charterers  as  to  the  freight,!*  nor  between 
the  nmster  and  owners.  !7  It  is  a  personal  privilege,  and 
is  not  assignable, !3  and  if  reduced  to  a  common-law  judg- 
ment it  cannot  be  enforced.  !9  The  sale  of  the  vessel  by 
Um  master  cuts  off  the  llen.^^ 

1  The  Fanny  Gardner,  5  Biss. 'SOS. 

2  The  Thomas  Jefferaon,  10  Wlicat.  428 ;  Bronde  v.  Haven,  Otfp.  598 ; 
The  Ocean  Spray,  4  Sawy.  lo.*^:  Foster  v.  Tlio -Pilot  Mo.  2,Newu.  215; 
8.  C.  I  Auier.  Lnw  1ie«.  403:  Vitinan  v.  Hooper,  3  Sum.  fiOt  Brackett  v, 
Tlie ITercules,  Olln.  \*^;  Tlio  Clayton.  5  Biss.  16^;  The  Madonna  de 
Idra,  1  Dods.  87;  Brown  v.  Liill,  2  Siim.  443.  Coninaro  The  Mary,  I 
Paine,  180;  Halney  t>.  The  Trbttxdtn  Shandy,  Bee,  4x4.  And  see  Bev. 
Stats,  sec  4&3$. 

3  Skolfiekl  V.  Potter,  3  Ware,  402.  Bat  see  Shepiiard  v.  Taylor,  $ 
Pet.  678. 

4  Packard  p.  The  Louisa,  2  Wood.  A  liL  51 ;  The  Nestor,  1  Sum.  73. 

5  The  Bailor  Prince,  1  Bed.  234:  McDonald  v.  The  Monaclnock,  5 
Amer.  Law  Tl.  87;  Sheppard  v.  Taylor,  5  Pet.  675;  Flaher^  v.  Doane,  1 
I^.  152 ;  Webb  v.  Pierce,  1  Curt.  104. 

6  McDonald  v.  Freight  Money*  15  Eat.  Bev.  Bee.  93. 

7  Sheppard  v.  Taylor,  5  Pet.  675{  The  Boltvsr,  Cleiott,  477t  Mnt. 
Safety  tm.  Co.  v.  The  George.  Oloott,  97:  The  Neptune,  01cott,4B2; 
The  Young  Mecbaolc,  2  Curt.  410;  The  JuHa  Ann,  1  spratfue,  387;  The 
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Havana,  1  Spraarae,  402:  The  BataTla,  2  Dods.  MO;  Brown  v.  Lnll,  2 
Sum.  443;  The  Mary,  1  Paine,  180. 

8  U.  S.  9.  Wnaer,  3  Saond.  306;  S.  G.  1  Law  Bep.  189;  The  Copen- 
hagen, 1 G.  Kob.  243. 

9  Sheppard  v.  Taylor,  5  Pet.  67S. 

10*  U.  8.  V.  The  Sally  Magee,  4  Int.  Rev.  Bee  131. 

11  Flaherty  v,  Doane,  1  Low.  148. 

12  Smith  9.  Stewart,  Grabbe,  218. 

13  The  Island  Glty,  1  Low.  380. 

14  Levering  v.  The  Bank  of  Colombia,  1  Cranch  C.  C.  ISS. 

15  Skolfleld  V.  Potter,  2  Ware  (Dar.)  342;  S.  G.3  Law  Rep.  K.  S.  11.1; 
7  N.  Y.  Leg.  Obs.  238;  The  Canton,!  Sprague,  437;  8.  C.  11  Law  Bep.N. 
S.  473. 

16  <rhe  Erie,  3  Ware,  230;  Pitman  «.  Hooper,  3  Sam.  66:  Relf  v.  The 
Maria,  1  Pet.  Adm.  187;  Taskerv.  Scott,  6  Taont.  234;  Andreas  v.  Moorw 
house,  5  Taunt.  435. 

17  The  OaUoway  C.  Morris,  2  Abb.  U.  S.  168;  The  Canton,  1  Sprague, 
437;  Skolfleld  o.  Potter,  2  Ware  (Day.)  342. 

18  Logan  V.  The  iEolian,  1  Bond.  267;  The  Gate  City,  6  BIss.  200.  And 
see  Bev.  Stats,  sec.  4536. 

19  The  Cate  City,  5  Biss.  200;  Flaherty  v.  Doane,  1  Low.  150;  The 
Adelphi,  case  not  reported. 

20  TheAmelle,6'Wall.  18. 

§  173.  Lien,  in  whose  favor  attac]ie8.^All  persons 
employed  on  a  vessel  to  assist  in  the  main  purpose  of  the 
voyage  are  mariners,  and  included  under  the  name  of 
seamen,^  and  have  a  lien  for  their  wages  ^ — ^the  clerk  of  a 
steamboat,^  the  cook  on  a  foreign  voyage,^  the  carpenter, 
if  acting  as  seaman,^  the  pilot,^  the  engmeer  and  mate  of 
an  enrolled  tow-boat  7  have  each  a  lien  for  their  wages; 
and  the  lien  of  the  engineer  extends  to  the  boilers, 
though  claimed  by  the  makers  as  still  unpaid  for." 
Seamen  engaged  to  make  one  or  more  coasting  voy- 
ages have  a  lien  on  the  vessel  for  wages  while  the  ship 
is  getting  ready,  though  she  never  leaves  theport.^  So, 
seamen  engaged  in  transporting  goods  upon  tide  waters, 
although  within  a  harbor,  have  a  lien  for  wages.  ^^ 
Persons  shipped  as  sealers  have  a  lien  for  their  wages. ^^ 
So,  seamen  m  the  whaling  service  are  secured  by  a  lien  on 
the  oil.^^  Third  persons  who,  at  the  master's  request, 
have  advanced  the  seamen  wages  have  the  same  right  of 
lien,  18  but  an  owner  has  not." 

1  Black  V.  The  Louisiana,  2  Pet.  Adm.  268;  Tomer's  Case.  1  Wave. 
88;  Saseman  v.  The  Brandywine.  Newb.  6:  1%6  Hiirluander,  1 
Sprague,  668;  Wolrerton  v.  Lacey,  18  Law  Bep.  (>7^  Wheeler  v.  Thomp* 
sours  Strange,  707:  The  Jane  and  Matilda,  1  Hagg.  Adm.  187;  Xbo 
Prince  George,  3  Ibid.  370.  See  Ajttb,  sec.  79. 

2  The  Ocean  Spray,  4  Sawy.  105. 

3  llie  Sultana,  1  Brown  Adm.  13. 
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4   The  (HiaHies  F.  Perry,  1  Low.  475. 

9  Packard  p.  The  Louisa,  2  Wood.  <&  M.  53 ;  The  Lord  Hobart,  2  Dods. 
103. 

6  Logan  V.  The  ^oUan,  I  Bond,  267.   See  Pilotaob. 

7  The  May  Queen,  1  Spraffue,.6%;  S.  C.  13  Law  Rep.  N.  S.  658; 
Bayly  v.  Grant,  1  Salk.  33;  Hook  v.  Moretun,  1  LJ.  Ilay.  307. 

8  The  May  Queen,  1  Spra^^uc,  536;  S.  C.  13  Law  Rep.  N.  S.  6S8. 

9  The  Island  City,  1  Low.  375;  The  Sarah  Jane,  1  Low.  203. 

10  The  BoUvar,  Olcott,  4G0;  The  Mary.  1  Sprasnie,  204;  The  Canton, 

1  Snraffue,  4)7;  11  Law  Kep.  N.  S.  473.   But  tfee  Packard  v.  The  Louisa, 

2  Wood.  &  M.  43;  9  Law  Rep.  441. 

11  The  Ocean  Spray,  4  Sawy.  105. 
13   The  Antelope,  1  Low.  130. 

13  The  W.  F.  Safford,  1  Lush.  69. 

14  The  Janet  Wilson,  1  Swabey ,  261. 

9  174.  Lien,  when  does  not  attach.^'WliCTe  the 

evidence  showed  that  the  cook  was  hired  <>ii  the  oxclusive 
oredit  of  the  master,  a  lien  for  wages  was  den  led.  *  Waces 
of  attendants  or  servants  eiigai^ed  l>y  the  master  in  :i  for- 
eign iK)rt  are  not  a  charge  on  the  vessel.'^  so  seamen  hired 
by  the  master,  who  look  only  to  liim  for  remuneration, 
are  not  entitled  to  a  lien  on  the  vessel.*  A  physician  em- 
ployed hy  contract  on  board  of  the  vessel  has  no  lien  for 
bis  fees,*  so  theehip's  carpenter  hasno  lien  for  moneys  de- 
posited with  the  master.®  Laborers  employed  by  a  con- 
tractor have  no  lien  on  the  vessel  for  tlieir  services.*  A 
ship'skeeperof  a  domestic  vessel  being  repaired  has  no  lien 
for  nis  wages  J  but  otherwise  as  to  a  foreign  vessel. 8  The 
service  of  a  st/evedore  is  in  no  sense  maritime,  and  he  has 
no  lien  therefor,  while  the  ship  is  at  the  wharf  in  the  pos- 
session of  her  owners.^  After  discharge  and  payment, 
seamen  have  no  lien  for  further  services  done  while  the 
vessel  is  moored  at  the  wharf  .^^ 

1  Scott  V,  Falles,  5  Ben.  82. 

2  Snnday  v,  Gordon,  Blatchf.  A  H.  509. 

9   Tho  Cmsader,  1  Ware,  437 ;  Packard  v.  The  Louisa,  2  Wood.  A'^L.6L 

4  Gardner  v.  The  New  Jersey,  1  Pet.  Adm.  223. 

5  Smith  V.  The  Boyal  Georg^e,  1  Woods<  230. 

6  The  Whitaker,  1  Spra^e,  223;  S.  C.  8  Law  Bep.  N.  S.*4M. 

7  The  Island  City,  I  Low.  375:  Levering  v.  The  Bank  of  Colnmhla,  1 

g'anch  C.  C.  20J:  McGlunis  v.  The  Grand  Turk,  4  West.  1.&W  Mon.  HO; 
irewsbiiry  v.  The  Two  Friends,  Bee,  437;  Justin  v.  BaUam,  2  Ld. 
Baym.805;  1  Salk.34. 

8  The  Blohm,  1  Ben.  228. 

9  IfcDermott  t».  The  S.  O.  Owens,  1  Widl.  Jr.  370;  The  Amstel, 
Blatchf.  &  H.  215;  The  Joseph  Canard,  OlcOtt,  120:  Cos  r.  Murray, 
Abb.  Adm.  840;  Paul  v.  The  Ilex,  2  Woods;  229.  Bnti;  see  UcC^irty  u 
The  Senator,  5  Amer.  Law  Rev.  438.   And  see  Asxie,.S  70. 

OBSTT  S.  a  A.<-14. 
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10  rhnilp^  r.  TIio  TTiomas  ficattcrsroort,  Ollp.  7:  rrltchJird  r.  The 
Xiady  Horatia,  Bee,  107;  Paukai'U  v.  Tlie  Louisa,  2  wood.  &  H.  53. 

§  175.  Priority  cf  liens.— The  lien  for  Beaman'a 
Tvages  seciives*  them  a  preference  over  all  other  chiiins.i 
It  takes  jii'ecodtjnce  of  a  mortgage  lien,'-*  anil  a  hottomry 
bon(l,8  and  a  hypothecation  for  supplies,'*  and  to  a  claim 
of  forfeiture  to  government  where  the  pai-ties  were  inufj- 
cent  of  knowledge  of  Illegality  of  the  voyage.^  Tho  sea- 
man's lien  for  wages  is  postponed  to  that  orlibellaut  in  a 
case  of  collision,  under  the  law  of  retaliation. •* 

1  Foster  v.  The  Pilot  No.  2,  Newb.  215;  P.  C.  1  Amor.  Law  Rejf.  403; 
Pitman  r.  Ilooper,  3  Sam.  5.»;  Brackett  v.  Tiie  IlcrcuJea,  iiilp.  l»4;  Tii© 
Sailor Piinre,  1  Ben.  2otf;  TUe  Galloway  C.  Morris,  2  Abh.  U.  S.  1^4; 
Lewis  r.  The  Elizabeth  and  Jane,  1  Ware,  41 :  R'.lf  r.  Tho  JMaria,  I  Put. 
Adin.  1  .'5;  Tho  Lsabolla,  1  Brown  Adm.  103:  Polaud  r.  The  Snartaii,  1 
Ware,  l:W;  Kajnerhavle  r.  Rosenkrants,  1  iliii«.  Adni.  «•->;  TIio  ITirrl- 
8011,2  Abb.  U.  8.85.  Bntcomoare  The  Mary,  1  PaUie,  ioO;  iiaiuuy  0. 
The  Tristram  Shaudy,  Bee,  414. 

2  Fmmiss  v.  The  Maffomi,  Olcott,  66;  The  Ilerscy,  3  Has?.  Adm.  4^4. 

3  The  Virgin.  8  Peters,  588:  Pitman  v.  Hooper,  3  Snm.  5^;  Tlio  Rod- 
ney., Blatchf.  «fe  H.23y;  Tlie  Favourite,  2  C.  Rob.  2ai;  Funilaa  «.  TUe 
Masomi,  Olcott,  UG;  Leland  p.  The  Medora,  3  Wood.  &  H.  113. 

4  The  Hilarity,  Blatchf.  &  H.  90. 

9  -St.  Jaso  de  Cuba,  0  Wheat.  409. 

6  The  Enterprise,  1  Low.  459;  The  Harana,  1  Spragne,  403;  The 
DuBa,  13  Irish  Jur.  858. 

§  176.  Waiver  and  divestment  of  lien.— Tlie  lien 
of  a  seaman  is  lost  by  laches,  and  suffering  a  vessel  to  l»o 
sold.^  Whether  it  is  lost  by  thne  depends  on  clrcuin- 
stancea  and  the  equity  of  the  case.-*  It  is  not  lost  by  d<lay 
in  its  enforcement  where  no  third  person  has  rcnuin-d  u 
right  to  the  vessel,  and  the  owner  is  not  injun'd  t  hereby.* 
So  a  forbearance  to  libel  the  vessel  at  tho  port  of  (lischargo 
before  tlio  end  of  the  voyage  is  not  a  waiver  of  tli<»ir  lion 
aa  against  a  subsequent  bona  Jide  purchaser*  The  lien  in 
not«aischarged  by  the  sale  of  the  vessel, ^  nor  by  a  sale  cw 
execution  against  the  owner,^  nor  pending  a  Heizure; "  it 
attaches  to  the  vessel  in  whosesoever  hands  slio  nipy  corao 
with  notice  of  the  claira.8  It  may  be  enforcetl  against  tlio 
vessel  in  the  hands  of  a  bona  Jide  purchaser,  if  t  Ixi  cl»ini  is 
pursued  at  the  first  opportunity  after  the  <lebt  has  ac- 
orued,o  if  he  follows  up  the  vessel,  though  sho  may  have 
made  one  or  more  voyages  sinco  his  discharg<».i<*  Hut. 
where  the  vessel  bad  been  sold  under  sentence  of  a  for- 
eign court  of  admiraltv,  at  suit  of  others  of  tho  crew,  and 
libellants  had  notice  thereof,  but  did  not  apply  for  tjieir 
"Wages,  their  lien  is  at  an  cnd.^^  They  oeaso  to  bo  liens, 
when  they  were  paid  by  the  owners,  and  in  no  cases  of  a 
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delivery  on  bail  are  they  a  charge  on  the  proceeds  after 
condemnation.^  A  seaman  accepting  a  note  of  the  own- 
ers does  not  thereby  waive  his  lien,  unless  it  was  his  in- 
tention clearly  expressed.^  It  is  not  discharged  by  tak- 
ing a  mere  memorandum  to  sliow  the  owner  the  amount 
and  proceeding  before  more  than  one  voyage  is  known  to 
have  taken  place.  ^^ 

1  The  Bolivar,  Olcott,  478;  The  Eastern  Star,  1  Ware,  185;  The  Gal- 
loway C.  Morris,  2  Abb.  tf,  8.  167;  Blaine  r.  The  Charles  Carter,  4 
Cranch,  328;  Lelaod  v.  The  Medora,  2  Wood.  A  H.  105;  Greely  r. 
Smith,  3  Wood.  &  M.2d3;  Burke  v.  The  H.  P.  Rich,  1  ClllL  271;  The 
Nestor,  1  Sam.  73;  2  Story,  455.   Aud  see  Aittb,  §  84. 

2  Packard  0.  The  Louisa,  2  Wood,  ft  M.  61 ;  The  Rebecca,  1  Ware,  180. 

'  S  Th9  Canton,  >  Spraguo,  417;  S.  0.  11  Law  Rep.  N.  8.  473;  The 
trtUlty,  Blatchf.  &  H.  222;  Trump  v.  The  Thomas,  Bee,  «6;  The  Gallo- 
way d  Morris,  2  Abb.  U.  S.  167. 

4  The  Mary,.!  Paine,  180. 

5  Bronde  v.  Haven,  GUp.  SOS,  distinguishing  Asplnwall  v.  Bartlett,  8 
Mass.  4.i3.  Aud  see  Packard  v.  The  Lvolsa,  2  Wood.  «&  M.  62;  The  Re- 
becca, 1  Ware,  188. 

G  Taylor  r.  The  Royal  Saxon,  1  Wall.  Jr.  311:  Foster  v.  The  Pilot 
No.  2tKewb.  215;  S.  C.  1  Amer.  Law  Reg.  403 ;  5  ]*a.  L.  J .  231 :  Harris  v. 
Tbe  Henrietta,  Newb.  2»4;  Tho  Gazelle,  1  Sprague,  378;  The  Jidla 
Aim.  1  Sprague,  882;  S.  C.  11  Law  Rep.  N.  S.  21;  McGJnnls  v.  The 
(fraud  Turk,  4  West.  Law  Mon.  80.  But  see  Gallatiu  v.  The  Pilot,  2 
IVall.  Jr.  592. 

7  Anderson  v.  The  Solon,  Cl^bbe,  17. 

.  8  Taylor  V.  The  Royal  Saxon,  1  WalL  Jr.  324;  Brown  v.  Lull,  2  Sum. 
443. 

9  The  BollTar,  Olcott,  480.  And  compare  The  Ferox,  1  Sprague,  180: 
8.C.2LawRcp.N.S.  ia3. 

10  Freeman  v.  The  Jane,  Crabbe,  178. 

.  U   Trump  r.  The  Thomas,  Bee,  86.  And  see  Aittb,  §  86. 

12  Langdou  V.  Cheves,  2  Mason,  58. 

J9  Tho  Betsy  and  Rhoda,  2  Ware,  (Day.)  112:  S.  G.  3  N.  T.  Leg.  Obs. 
?l»l  The  Hannet,  1  Sprague,  33;  Rislier  r.  Tho  Frolic,  1  Woods,  t«;  The 
Active,  Olcott,  2dS;  The  Ecllpso,  3  Biss.  101;  Leland  v.  The  Medora,  2 
Wood.  AM.  102;  The Eantem  Star,  1  Ware,  187;  Tho  Mentor,  1  Sum. 
87,  dlstingiUshing  The  William  Jkouey,  2  Hagg.  Adm.  i3ti.  Aud  see 
The  Aim  C.  Pratt,  1  Curt.  348. 

14  Leland  V.  The  Medora,  2  Wood.  A  M.  102;  The  Rebecca,  1  Ware, 
188.  See  Lisus,  ante,  p.  4d. 

§  177.  Suit  for  vrages.— A  suit  for  wages  cannot  be 
maintained  until  the  contract  is  performed  or  released.  1 
Without  an  express  stipulation  a  suit  for  wages  on  a 
foreign  voyage  cannot  bo  iustituted  uutil  tbe  full  comple- 
tion of  the  voyage,  and  discharge  of  the  cargo  or  ballast. ^ 
A  suit  brought  before  the  expiration  of  the  tea  days 
allowed  by  act  of  Congress  is  premature,^  iiuless  there  be 
a  dispute  between  the  master  aud  mariners  touching  tho 
wages/  but  an  unreasonable  delay  in  unloading  tho  vessel 


may  Iw  equiT^alenife  to  ^  disoharge  of  th^  iwanMO.^ 
Although  wages  are  due  when  the  voyage  is  ended,  yet 
they  aie  not  payable  till  the  disohaige  of  the  caiqgo^.^ 
Seamen  may  oe  bound  by  contract  to  unlade  cargo.' 
Whether  the  duty  to  unlade  cargo  belongs  to  the  seamen, 
depends  on  usage  and  the  character  of  the  hiriug.  oina 
voyage. s  Seamen  discharged  without  the  payment  of 
tlieir  wages  are  entitled  to  double  i>^v  for  ten  days  after 
their  discharge,  although  suit  was  brought  before  tho 
expiration  of  the  ten  days.*  The  burden  of  proof  is  on 
the  libellant  to  show  that  the  vessel  was  actually  unladen 
or  had  then  been  moored  for  the  time  allowed  by  law  for 
unlading  and  in  accordance  with  the  artid^.^^  Seamen  on 
war  vessels  cannot  sua  in  admiralty.^^ 

1  The  Swallow,  Olcott,  4. 

2  The  Eagle,  Olcott.  232;  ExparteSpnmtf  1  GnnohG.  0. 484;  Sebief- 
felin  V.  Haiiey,  Antb.  N.  P.  76. 

3  The  David  Ftaust,  1  Ben.  188. 

4  The  Eagle,  Olcott,  232. 

6  The  Eagle,  Olcott,  232;  The  Martha,  Blfttchf.  A  H.  151. 

6  Hastings  v.  The  Hapmr  Betnm,  1  Pet.  Adm.  265;  Snagg*.  CMUU 
amlth,  Gilp.  208.  ^^ 

7  Granon  v.  Hartshome.  Blatehf.  A  H.  463:  The  Martha,  Ibid.  ISl ; 
U.  8.  V.  Barker,  A  Mason,  404;  The  Elizabeth  Frith,  BlatcU.  A  H.  2K\ 
The  Baltic  Merchant,  Edw.  Adm.  86. 

5  Packardv.  The  Louisa,  2  Wood.  A  M.  6ft;  The  Mtey,!  Ware,  454. 
9   The  Colombia,  6  Ben.  398.  And  see  Be7.  Btats.  sec.  4929. 

10  Qranon  v.  Hartshome,  Bhttchf.  A  H.  454;  Thompson  «.  The  PhOft* 
delphia,  1  Pet.  Adm.  210.   Compare  The  Eagle,  Olcott,  232.  ^^ 

11  The  South  Carolina,  Bee,  422;  Ellison  v.  The  Bellona.  Bee,  llti 
Packard  v.  The  Louisa,  2  Wood.  «  M.  54;  De  Mortez  vTXhe  SouKb 
Carolina,  Hopk.  Cas.  104. 

§  178.  Deductions  fromiwiigeB.—Seamen  may  be  Bub- 

jected  to  deductions  from  their  wases  for  neglect  of  their 
duty.i-  When  seamen  are  wrongfully  absent  the  expenses 
of  substitutes  may  be  deducted  from  ^eir  wages,^  and 
if  the  vessel  is  thereby  detained,  a  deduction  to  the  ex- 
tent of  the  loss  actually  sustained;*  but  no  abatement  will 
be  made  for  occasional  absences  if  not  objected  to,  until 
the  whole  period  of  the  service  is  expked.*  Where  the 
mate  was  absent  during  the  unlading  of  the  cargo,  i^ 
deduction  of  two  months'  pay  was  made.^  Advances 
voluntarily  made  to  seamen  abroad  in  foreign  coin  are  to 
5®,  estimated  at  their  value  at  the  place  of  payment.* 
Avnere  the  master  paid  certain  debts  contracted  by  the 
crew,  he  is  entitled  to  have  the  amounts  deducted  from 
tneir  wages. 7  Owners  of  whaling  vessels  nTidwiinji  to 
gLeauct  charges  made  by  the  master  for  artioles  f  imJm4 
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to  the  crerw,  are  bound  to  show  that  the  charges  were 
correct. 8  A  loss  incurred  by  reason  of  the  crime  of  a' 
Bealnan  may  bo  set  off.^  Waives  earued  after  a  forfeiture 
are  not  subiect  to  the  charge  of  advance  wages  stipulated 
m  tlie  articles,  but  only  money  advanced  during  the  voy- 
qg6,  and  liospital  money  should  be  apportioned  on  the 
whole  voyage.  i<* 

1  The  Martha,  Blatchf.  A  Ti.lSJ:  The  Battle  Mercsbant,  JSdw.  AOm. 
8K;  Tborue  v.  White,  1  Pet.  Adm.  175. 

2  Sueil  V.  The  Indepehdence,  onp.  140. 
9   Brown  v.  The  Neptane,  Oilp.  89. 

4  The  Harvest,  Olcott,  271. 

5  Clontuuui  V,  Tnniaon,  1  8am.  383;  The  Baltic  Merchant,  Edw. 
Adm.bii. 

6  Tbo  Cabot,  Abb.  Adm.  iJfO. 

7  The  Coldstream,  4  Sawy.  172. 

8  The  Hlbemla,  1  Spragne,  79 ;  Barney  v.  Coffin,  3  Pick.  lis. 

9  Thorne  V.  White,  1  Pet.  Adm.  175. 

W   The  JSentor,  4  Mason*  102.   And  see  Bev.  Stats,  sees.  4532,  4585, 


§  1^.  Deductions  not  allovred.— No  deductions 
should  be  made  from  the  wages  of  seamen  on  tJieir  dis- 
eharge,  before  the  completion  of  the  voyage,  with  the 
master's  consent  and  agreement  to  give  tnll  wages.i 
"Where  the  seaman  was  unjustifiably  imprisoned  in  a 
foreign  port,  a  charge  against  him  for  ft,  substitute  is  not 
allowed.'^  No  deductions  are  allowed  on  account  of  in- 
sufficiency of  the  sum  received  by  the  owner  to  cover  his 
loss  in  case  of  a  condemnation,*  or  for  expenses  of 
teliflving  a  t^essel  from  Capture.*  nor  for  employing  a 
Watch  on  board,5  nor  for  boarding  seamen  and  transport- 
ing them  home  after  a  shipwreck, •  nor  for  an  allowance 
for  decrease  of  risk  upon  the  Itomeward  voyage,  on  a 
declaration  of  peace  while  V€)88el  was  abroad.'' 

1  Pedro  «.  AUeu,  1  Low.  495. 

2  Johnson  r.  The  Gorlolanwi,  Crabbe,  239;  Wilson  v.  The  Mary, 
Oilp.  31;  »Ug6e  V.  The  Mo^.  OUp.  219. 

8  Ardrey  v.  Karthaos,  Taney,  379;  Sheppard  v.  Taylor,  5  Pet.  675. 

4   The  SaMiOgA.  2  QfldL  IM:  Hartv.  The  Llttlejohn,  1  Pet.  Adm.  115; 
HowlttiMl «.  The  Lavlttia,  Iblu.  1:^3;  Pitman  v.  Hooper,  3  Bnm.  50. 

6   Chatfield  v.  The  Wolga,  3  Law  Bep.  387. 

6  Macpherson  r.  Blytheswood,  1  PhOa.  546;  S.  C.  12  Leg.  mt.  68. 

7  The  Lethe,  Bee,  423.  But  see  Bruce  «.  The  Kancy,  Ibid.  4291 
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§  180.  Duties  and  obligations.— Obedience  is  re- 
quired of  seamen,  not  only  on  the  high  seas,  but  while 
trie  vessel  is  at  anchor,  and  before  clearance.^    It  should 
be  prompt  and  uncomplaining.^  They  may  refuse  to  obey 
unlawful  orders,  and  may  even  restrain  or  imprison  the 
officers  attempting  piracy  or  felony.  8    It  is  the  duty  of  the 
seaman  to  obey  the  commands  of  the  master,  and  to  lav- 
down  weapons  and  submit  to  the  discipline  of  the  vessel, 
and  for  unjustifiable  severity  he  is  entitled  to  redress  on 
return  liome.^  They  are  bound  to  assist  the  master  to  con-- 
Btraiu,  imprison,  and  bring  to  justice  disobedient,  rebel- 
lious, and  mutinous  mariners.^    If  the  master  refuse  a 
seaman  a  discharge  at  a  foreign  port,  he  is  bound  to  sub- 
mit. •    A  ship's  cook  may  be  called  upon  to  perform  serv- 
ice as  a  seaman,  so  far  as  he  has  experience  and  ability.  7 
and  if  put  to  duty  as  a  caulker,  he  is  entitled  to  cook's 
wages.8    A  seaman  deserting,  who  afterwards  secretes 
himself  on  board,  may  be  called  upon  to  perform  any 
service  as  seaman  which  may  be  witnin  his  ability .»    m 
case  of  shipwreck,  seamen  are  bound  to  remain  by  the 
wreck,  and  contribute  their  utmost  exertions  to  rescue  the 
property,  lo     They  are  bound  at  all  times  to  the  preserva- 
tion of  the  property  intrusted  to  their  care.^i    In  case  of 
capture,  they  are  bound  to  remain  by  the  vessel  until  the 
lirst  adjudication.!^     The  duties  of  seaman  are  often  gov- 
erned by  usage  at  particular  places.  i«    They  are  bound  to 
lade  and  unlade  cargo  at  any  port  on  the  voyage  ;i*  and  if 
they  neglect  to  do  so,  they  are  liable  in  damages,  is    There 
J^^olaw  to  relieve  a  seaman  from  working  on  Sunday.^^ 
ihe  dismissal  of  the  master  and  appointment  o'  a  neTV 
master  does  not  discharge  the  crew  from  ordinary  ship- 
ping articles."  J       *r- 

n^a^'  Iv"*  Staly.JLWood.  A  M.  339;  U.  8.  r.  Hamilton,  1  Mason,  443: 
T&kl^^UUl/t^'^d^^l'  "^'''^  ^^'^^'  3  wood.  *  ai  125 

2   PuUer  r.  Colby,  3  Wood.  A  M.  14;  The  Mentor,  4  Maaon,  84. 

8   The  Mary  Ann,  Abb.  Adm.  274;  U.  8.  v.  Thompson,  1  8um.  168. 
C*j3^or  V.  Colby,  3  Wood.  A  M.  6;  Thompson  v,  Basch,  4  Wash.  O. 

6  I>ensmanv.WiIkes.  12HOW.  390. 
BJickS^®h?T^*^f'i'  ^'S^  ^J  Sherwood  r.  Mcintosh.  1  Ware,  109: 
SS^n  ;:  SSeWbKcgn^?7\^^'  ^'  ^^^  '*«"*^^'  *  ^"^  «»* 

8   Sheridan  v,  Furbur.  Blatchf.  A  H.  625;  The  Exchange,  Id.  808. 

»  AUenr.Hallett.Abb.Adm.673. 
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■  * 

10  The  Datm,  2  Ware,  (Dav.)  121 ;  8.  C.  4  Law  Sep.  106;  Hooper  v. 
TeAeYf  11  Mass.  615;  Anonymous,  1  Sid.  179;  The  Two  Catherines,  2 
Mason,  332. 

11  Sims  V.  Sundry  Mariners,  2  Pet.  Adm.  395;  The  Two  Catherines* 
2  Mason,  337. 

12  Willard  V.  I>orr,  3  Mason,  165;  The  Saratoga,  2  Oall.  177:  Brown  v. 
Loll,  2  Sum.  44^;  Lemon  v.  Walker,  9  Mass.  404:  Yates  v.  Hail,  1  Term 
Bep.73;  Elizabeth,  1  Pet.  Adm.  128;  Phillips  v.  McCaU,  1  Wash.  C.  C.  145. 

13  Packard  r.  The  Louisa,  2  Wood,  ft  M.  48;  Belf  «.  The  Maria,  1  Pet. 
Adio.  ltt>;  The  George,  1  Sum.  151. 

14  Hastings  v.  The  Happy  Betum,  1  Pet.  Adm.  254. 

15  Clontman  v.  Tunison,  1  Sum.  373;  Knagg  v.  Qoldsmlth,  Oilp.  207.. 

16  Ulary  r.  The  Washington,  ^rabbe,  204;  Johnson  v.  The  Cyane,  1 
Sawy.  151. 

17  U.  S.  V.  Nye,  2  Curt  225;  U.  S.  v.  Hamilton,  1  Mason,  443;  U.  S.  ct 
Haines,  5  Mason,  272;  U.  S.  v.  Barker,  Id.  404. 

§  181.  Forfeiture  for  disobedience  and  negli- 
gence.— A  deliberate  refusal  to  do  daty  on  the  part  of  a 
seaman  is  a  high  offense  in  maritime  \a.w.^  The  disobe- 
dience must  be  of  n  gross  nature  involving  serious  danger, 
mischief  or  malignancy,  or  it  mast  be  habitual,^  depend- 
ing on  the  circumstances  of  the  case.'  Every  trivial  act 
of  disobedience  will  not  work  a  forfeiture  of  wages.*  A 
seaman  is  liable  to  forfeiture  of  wages  for  refusal  to  return 
to  tlie  vessel  when  requested  by  the  master,  although  he 
was  i>reviously  absent  on  leave,^  or  for  refusal  to  join 
substituted  vessel.*  A  refusal  to  do  duty  at  a  moment  of 
high  excitement  from  punishment  received,  if  not  fol- 
lowed by  obstinate  perseverance,  is  not  a  ground  for 
f orfoiture.7  Seamen  refusing  to  work  on  Sunday,  unless 
allowed  double  wages,  not  a  part  of  their  contract,  are 
guilty  of  disobedience  and  may  be  discha^ed,  Sunday 
not  being  recognized  by  the  maritime  law.*^  A  seaman 
restraineu  by  confinement  and  threats  is  not  chargeable 
with  neglect  of  duty,^  but  he  is  chargeable  for  the  Toss  of 
property  occasionea  by  his  negligence, ^^  and  the  whole 
loss  must  fall  on  the  guilty  party.^^  Where  seamen  re- 
fused to  proceed  on  a  vessel,  provided  for  the  further 
transportation  of  the  cargo,  wages  or  additional  allowance' 
for  the  latter  portion  of  the  voyage  will  be  refused,  i=*  and 
costs  and  charges  for  a  substitute  may  be  deducted.^' 

1  The  Palledo,  3  Ware,  321. 

2  The  Mentor,  4  Mason,  84;  The  Almatia,  Deady,  475. 

8  Gladding  V.  Constant,  1  Spragne,  73. 
4   The  Almatia,  Deady,  473. 

9  The  Cadmns  v.  Matthews,  2  Paine,  236 ;  The  Bnlmer,  1  Hagg.  Adm. 
163. 

6  Wells  V.  Meldnin,  Blatchf.  &  H.  346;  Hlndman  «.  Shaw,  2  Pet. 
AdnL264. 
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7  Ome«.  Towii86iid,41tadoii,9fl. 

8  The  Biohord  ICatt,  1  Blss.  410;  Jobmon  «.  Tbe  GyBoe*  1  Bswr* 
IM. 

9  Thome  v.  White,  1  Pet.  Adm.  168. 

10  Brown  o.  The  Neptnoe,  Gilp.  89;  dpncrv.Peainon,  1  Mason,  114j 

SOson  V.  The  Belredere,  1  ret.  Adm.  2S8:  Weston  v.  Minot,  9  Wood*  m 
,  442;  Cook  V.  Jennings,  7  Term  Bep.  381. 

U   Knap  V.  The  Eliza  and  Sarah,  1  Pet.  Adm.  200. 

12  Hindman V.Shaw, 2 Pet; Adm. 264. 

li  Brower  «.  Tlie  ICaiden,  GIlp.  294. 

§  182.  Desertion,  what  donstttutes.— Desertion,  by 
tiie  maritime  law,  is  quitting  Izheship  and  service  without 
leave  and  against  the  duty  of  the  party,  and  with  no 
intent  to  return,  i  Desertion  must  be  during  the  voyage ;  ^ 
leaving  the  vessel  after  the  voyage  is  ended  is  not  deser- 
tion.' Willful  absence  in  a  foreign  port,  without  intent 
to  return,  is  deemed  a  iinal  leaving  of  the  ship :  ^  the 
departure  must  be  voluntary,  and  without  cause  ;^  with- 
out a  reasonable  excuse,  founded  on  gross  misconduct  or 
harsh  usage;  absence  without  intent  to  return  works  a 
forfeiture  of  antecedent  wages.  ^  The  rule  applies  to 
seamen  in  inland  and  tide  waters. ^  "Where  an  engineer 
left  his  post  of  duty,  and  did  not  return  to  it,  it  was 
desertion.8  The  abandonment  of  a  captured  vessel  is 
desertion,  d  To  constitute  desertion  suthcient  to  cause  a 
forfeiture  of  wages,  there  must  be  an  intent  to  desert. 
Going  on  shore  without  leave,  with  intent  to  return,  is  not 
desertion. ^0  In  a  case  of  collision  a  seaman  jumped  from 
his  vessel  to  the  other  for  safety,  &nd  afterwards  endeav- 
ored to  join  his  own  vessel,  but  could  not:  it  was  held  not 
desertion.  1^  When  seamen,  with  consent  and  assistance 
of  the  mate,  left  the  vessel,  it  was  not  desertion.  ^^  If  sea- 
men, against  orders,  leave  the  vessel  to  go  before  thd 
consul  to  complain  of  their  treatment,  it  is  not  desertion.^* 
If  seamen  are  absent  without  any  fault  on  their  own  part, 
they  are  entitled  to  full  wages.^^ 

1  The  Balize,  1  Brown  Adm.  424;  The  Magnet.  Ibid.  647;  The  Erio- 
son,  8  Sawy.  65»;  Pitman  v.  Hooper,  3  bum.  5U:  The  Merrlmac,  1  lien. 
402:  The  Uennine,  3  Sawy.  80;  The  Swallow,  Olcott,  4;  The  rhUadel- 
phhi.  Ibid.  21(>:  The  Cadinau  v.  Matthews,  2  Pahie,  22»;  Colfiu  r.  J^- 
Klus,  3  Story,  108;  Cloutmaiiv.  Tuniaon,  1  Sura.  873^otclr.  llittkml, 
4 Mass.  664;  Anonyiuous,  3  SalJc.  23;  The  Koveua,  1  Waie.316;  Whij^e- 
man  v.  The  Neptune,  1  ret.  Adm.  180:  Burton  v.  Salter,  II  Litw  Cep. 
N.  S.  148;  The  Ahnatia,  Deady,  475;  The  John  Martin,  2  Abb:  U.  8. 172. 

2  Clontman  v.  Tunison,  1  Sawr.  373:  The  Elizabeth  Frith,  Blatchf , 
A  H.  195;  Brown  o.  Jones,2  GhU.77;  The  Martha,  Blatchf.  &  U.  151] 
Tiravers  v.  Bassett,  1  Spraji^e,  16. 

8  The  Martha,  Bhitchf .  Ss  H.  151 ;  Oranon  «.  Hartshome,  Ibid.  494. 
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4  The  PhOadelpbla.  OlcgU.  219;.Cao^tBUHi  «.  TiinlAon«  1  Sdnu  37?; 
The  Bulmer,  1  Hs^.  AOul  Iw. 

5  Mageo  V.  The  Hoes,  OUp.  219;  LlmUuid  v,  Stevens,  8  Esp.  289. 

6  Tho  Menimac.  1  Ben.  490:  The  Marta,  Blatchf.  &  H.  333;  The 
Bnlmer,  1  ffasK.  Adm.  163;  The  Balize,  1  Brown  Adm.  424:  The  John 
IKaitin,  2  Am  U.  &  183;  Tbo  lfiignet»  1  Brown  Adm.  M7;  Coffin  v. 
,$b»w,3iy»re,83. 

7  The  Swallow,  Olcottii. 

8  The  John  HaorUif,  2  Abb.  n.  8^.172. 

9  Boardmanv.  The  Elizabeth,!  Pet.  Adm.  128. 

10  0316  CatAwanteak,  2  Ben.  189;  1  Bank  Beg.  88. 

11  Hanson  vi  BoweU,  1  Spiagne,  117;  The  Kltmhfttli  and  Jane,  I 
'Waire,3& 

13  The  Caroline  £.  Kelly.  2  AbB.  XT.  S.  160;  S.  G.  iub  nom  Doherly  v. 
The  CaroUne  £.  Kelly,  7  rnll^  ffTO. 

13  Hart  V.  The  Otis,  Crabbe,  82;  Freeman  «.  Baker,  Blatchf.  A  Q. 
872.   See  The  Catherine,  Bee,  87. 

14  Sundry  Seamen  v.  The  Fair  American,  Bee.  134;  Veacock  «. 
lIcGaU,  Gilp.  329;  Nevlttv.  Clarke,  (Hcott,  316.  But  compare  Watson 
«.  THe  Bose,  1  Pet  Adm*  ^2. 

§  183.  Entry  in  log*book  as  e^deaoe.-^The  entry 
^  the  log-book  is  only  prima^fade  evidence  of  the  faota 
therein  contained.^  Parol  evidence  is  admiasible  as  to  facte 
ordinarily  recorded,  without  showing  that  the  book  is  lost 
or  missing.^  It  ma^  be  repelled  bv  proof  of  the  falsity  of 
the  entry,  or  its  bevng  a  mistake.^*  It  is  not  evidence  of 
any  fact  bat  that  which  it  is-  made  to  establish  by  act  of 
Congress.^  If  an  entary  is  koperfect,  the  defect  can  be 
supplied  by  other  evidence.^  It  is  evidence  of  the  tii^e 
the  seaman  came  on  board. 9  It  is  not  sufficient  to  prove 
the  handwriting  of  the  mate  as  to  some  of  the  entries  m  it.^ 

1  Knaggv.  GoldsmithvOllp.  216:  Thompson  v.  The  Philadelphia,  1 
Pet;  A<lm.  210;  Jones  v.  The  rhflenix,  Id.  201.  And  see  Be7.  Stats,  sees. 
4^(M292, 43»7. 

2  U.  S.  V.  Gilbert,  2  Sum.  19. 

8  Ome  V.  Townsend,  4  llasmi,  641:  Jones  v.  The  Phosnlx,  1  Pet. 
Adm.  201 ;  Douglass  v.  I^yre,  Gilp.  147;  The  Hercoles,  1  Sprague,  534. 

4  U.  S.  V.  Gilbert,  2  Sum.  19;  Jones  v.  The  Phffinix,  1  Pet.  Adm.  201; 
l^lone  V.  The  llary,  Id.  139. 

5  Herron  v.  The  Peggy,  Bee,  57. 

6  Halone  v.  The  Mary,  1  Pet.  Adm.  139. 

7  U.  S.  V,  Mitchell.  2  Wash.  C.  C.  478;  3  Wash.  C.  C.  95. 

§  184.  Wben  seamen  entitled  to  leave  Beryloe. 

when  the  vessel  is  unseaworthy,  the  seamen  are  not 
bound  by  their  contract,  and  may  refuse  to  continue  the 
voyage.  1  So,  feeding  them  on  unwholesome  or  spoiled' 
pxovision^  wUl  iustiiy  the  crew  in  leavins  the  vessel.* 
\Vlieu  seamen  shipped  without  signing  articles,  they  may 
leave  the  service  at  any  time;  ^  soj  if  the  ship's  articles  (jlp 
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not  sufficiently  describe  the  voyage,  they  may  leave  at 
aDy  port  where  a  substitute  coulu  be  procured,  and  no 
eRpecial  inconvenieuco  bo  created,*  but  not  at  an  inter- 
mediate port  not  named  in  the  articles.^  Leaving  in  a 
place  where  the  master  could  easily  obtain  a  substitute  is 
not  desertion.*  Where  they  stipulate  for  an  indefinite 
period,  they  may  leave  after  the  termination  of  any  par- 
ticular voyage.^  Tliey  have  a  riglit  to  leave  the  vessel  at 
any  suitable  time  and  place  for  any  material  deviation  In 
the  voyage.8  but  the  deviation  must  be  willfully  made.* 
*They  may  leave  the  vessel  on  the  ground  that  she  is  char- 
tered for  an  illegal  voyage. ^^  Their  right  to  leave  the  ves- 
sel will  not  justify  them  in  taking  possession  of  her.i^ 
When  justified  in  leaving  the  vessel,  the  voyage,  as  to 
the  seaman's  contract,  is  ended,!^  and  his  rights  are  the 
same  as  if  he  had  been  technically  discharged,  i*  When, 
on  the  voyage,  the  steward  is  disrated  and  put  before  the 
mast,  it  amounts  to  a  rescission  of  the  contract,  and  he 
may  claim  his  discharge.^* 

•  1  The  Moslem,  Olcott,  297;  Porter  v.  Andrews,  9  Johns.  850;  U.  S.  «• 
Ashton,  2  Sum.  13. 

2  The  Child©  Harold,  Olcott,  27«;  The  Caatllia,  I  Hajw.  Adm.  fi9; 
Hastings  V.  Tho  Hamiy  Return,  2  Pet.  Adm.  255;  The  Eliza,  1  Bagg; 
Adm.  186;  Ulary  v.  The  Washington,  Crabbe,  2M. 

8  Graham  V.  The  Exporter,  21  Int.  Rev.  Rec.  IIO;  The  Fremont,  10 
Amer.  Law  Reg.  N.  S.  810;  S.  C.  13  Int.  Rev.  Rec.  149. 

4  The  Gem,  1  Low.  182;  Tho  Crusader.  1  Ware,  487;  Woper.  Hemen* 
way,  1  SprdjTue,  800;  Snow  r.  Wope,  2  Curt.  301,  denying  Mngeet*.  ftloss, 
Gilp.  219;  Pfehl  v.  Balcheu,  Olcott,  84;  The  Eliza,  i  Hagg.  Adm.  182;  Tho 
MUierva,  Ibid.  347. 

r  6  Wood  V.  The  Nlmrod,  Gilp.  83. 

6  The  Crusader,  1  Ware,  437. 

7  Jansen  v.  The  Helnrich,  Crabbe,  284 ;  Magee  v.  The  Moss,  GUp.  219. 

8  The  Mary  Ann,  Abb.  Adm.  76 ;  The  Crusader,  1  Ware,  437. 

'  9  The  Moslem,  Olcott,  2i)9;  The  Nlmrod,  1  Ware.  9;  Tlie  Becherdass 
Amberdass.  1  Low.  671;  Sucker  v.  Kiorkgeter,  Al)b.  Adm.  402;  The 
Mary  Ann,  Abb.  Adm.  2t8;  U.  S.  v.  Matthews,  2  Sum.  470. 

10  The  Mary  Ann,  Abb.  Adm.  270. 

1 1  The  Mary  Ann,  Abb.  Adm.  270. 

12  Bush  v.  The  Alonzo,  2  Clill.  553;  The  Exeter,  2  C.  Rob.  261.  . 

13  Bush  0.  The  Alonzo,  2  Cllflf.  650;  The  Rorena,  1  Ware,  303:  Bmep* 
spnp.Howland,  lMason,45;  The  Exeter,  2  C.  Rob.  261;  Tho  Cadmus, 
]?.^f*!'^'vT*  ^'S'^i  Graham  v.  The  Exporter,  21  Int.  Rev.  Rec.  1  lOiTUe 
CMlde  Harold,  Olcott,  278;  The  CastlUa,  1  Haijg.  Adm.  6D;  The  kuza, 

xCl.  loJ. 

14  The  Hotspur,  8  Sawy.  194. 
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§  185.  Foroed  abandonment  of  service.--Ilepeated 
acts  of  crueltj  by  master  or  mate,  if  accompanied  by 
threats  of  deatb  or  enormous  bo<lily  barm,  will  justify  a 
seaman  in  leaving  the  sorvico  before  tbo  voyast)  is  endtMl.^ 
To  justify  bis  departure,  it  must  appear  that  be  coubl  not 
remain  without  extra  danger  to  liis  personal  saforv.^ 
Where  the  seaman  was  obliged  to  leare  froin  tlio  cruelry 
of  the  master,  wages  were  allowed  to  the  time  of  leaTin;^;  ^ 
they  are  entitled  to  full  wages,-*  Seamen  so  chastised  for 
insolence  as  to  bo  obliged  to  be  left  in  a  foreign  imrt  are 
entitled  to  wages  to  the  time  the  vessel  arrived  at  the  last 
port  of  delivery.* 

1  Bnsh  V.  The  AlonzD,  2  Cliff.  550;  Shervood  v.  McTntosh,  1  Ware. 
103;  Steele  r.  Tliachcr,  1  Ware,  iyl;  Mawee  v.  The  Muan,  Gilp.  22^; 
Kloo  V.  The  Polly  sad  Kitty,  2  Pet.  ▲dmTlL'O. 

3  TheAnier!ca,Blatchf.  A  H.  186:  Rice  «.  The  Polly  and  Kftty,  S 
Pet.  Atlm.  4-'(t;  Ward  v.  Aine8,  9  Johns.  138:  Llniland  r.  Stephens,  8 
^Esp.  2Sh  Rclf  V.  The  Harla,  1  Pet.  AOm.  IStf ;  Hagee  v.  The  Moh«,  Olip. 
219;  Cofflii  «.  Jenkina,  3  Story,  138. 

9  Rk*e  V.  Tlie  PoUy  and  Kitty,  3  Pet  Adm.  430;  Welberg^  v.  The  St. 
Oloff,  3  Pet.  AUm.  IsL 

4  Sherwood  v.  tfclntosh,  1  Ware,  120:  Relf  v.  The  Maria,  1  Pet. 
Aidm.  IM;  Ward  v.  Amos,  u  Johns.  138;  11  Id.  06. 

6  Brown  v.  The  Independence,  Crsbbe,  M. 

§  186k  Remedies  in  case  of  desertion.— Where 
a  seaman,  having  signed  articles,  absents  himself  from 
tho  vessel,  the  master  may  enter  his  desertion  in  the  log- 
book, which  terminates  the  contract,  or  ho  may  cause  him 
to  be  iraprisoued  until  the  time  of  sailing,  in  which  case 
lio  forfeiture  ensues.^  A  rigid  compliance  with  the  re- 
quisites of  the  act  is  required  of  masters. '-J  Forfeiture 
ensues  when  the  desertion  is  proved  precisely  according 
to  requisites  of  the  statute;*  a  duo  entry  in  tho  log-book 
is  Indispensable  ^  in  case  of  absence  for  more  thau  forty- 
eight  lionrs  without  leave. ^  The  entry  is  to  be  made  on 
the  day  of  desertion,^  and  must  state  ^*  witlinut  leave."  ▼ 
The  remedy  under  the  statute  is  waive<l  by  a  neglect  to 
make  the  proper  entry  in  the  log-book. 8  If  a  statutory 
desertion  is  relied  on,  the  statutory  proof  must  be  made; 
otherwise  not.^  Tho  forfeitures  imposed  on  soamen  are 
mulcts  for  misconduct  inflicted  in  Records nco  with 
Bucient  rules  of  the  maritime  law.i^  Tbestaiur.es  as  to 
desertion  must  bo  construc<l  together; "  in  cases  not  within 
their  proAisions  they  do  not  repeal  the  general  maritime 
law." 

1    Brower  9,  The  Maiden,  OUp.  294.  And  see  Rev.  Stats,  teca.  4906, 
4S9D. 

3   The  Martha,  Blatchf.  A  11.  1M;  ITcrron  r.  Tho  Pcg^,  Bee,  57i 
tliePlMBlM  p.  Di^^um,  1  Wa«h.  C.  0. 48;  The  Qulntero,  1  Low.  41. 
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3  The  Union,  BlAtcIif.  ft  H.  IW:  The  JSaisabeth  Frith,  Blatchf .  ft  R. 
195;  The  Martha,  Ulatchf .  ft  H.  15&:  Jones  v.  The  PboBnix,  1  Pet.  Adm. 
201;  Oifford  v.  KoUock»  8  Ware,  61;  The  Oadiutts,  Blatchf.  ft  H.  139^ 
The  Jasper,  3  ware,  398. 

4  The  Catawanteak,  2 Ben.  189:  8. 0. 1  Bank  Beg.  (0;  Tlie  DouMk 
».  EjTe.  Gilp.  152;  Knagg  v.  GoidBmith.  GUp.  214VThe  Sarah  Jane, 
liiatchf.  ft  H.  411;  Betsey  v.  Duncan,  2  Wash.  C.  C.  273:  Browerv.  The 
>Iaiaen.  GUp.  2i)4;  Magee  v.  ThaMoss,  GUp.  219;  The  Cadmus,  Blatchf. 
ft  U.  130;  2  Paine,  229:  The  Hercules,  1  Sprairue,  534M:iontniau  v. 
Tunlson,  1  Sum.  373;  Wood  v.  The  Nidiroa,  Gllp.  83:  The  Osceola^ 
Olcott,  461 ;  Malone  «.  Bell,  1  Pet  Adm.  139.  And  see  Bey.  Stats,  sea 
4597. 

ft  The  Qnlntero,  1  Low.  41 ;  The  Bonmat  I  Ware.  909:  Coffin  «.  Jen* 
kins,  3  Story,  113:  Cloutman  v.  Tunison,  1  Sum.  373;  Knagg  v.  Gold- 
smith, GUp.  216;  The  Phoehe  v.  Dlgnum,  1  Wash.  C.  0. 48. 

6  The  Sarah  Jane,  Bhitchf.  ft  B.  411;  The  PlMBbe  v.  Dlgnnxn,  1 
Wash.  C.  C.  48;  Douglass  V.  Byre,  GUp.  152;  Cloutman  v.  Tuulsou,  1 
Sum.  3T3;  The  Cadmus  v.  Matthews,  2  patne,  ^;  The  Catawanteak,  2 
Ben.  189. 

7  The  BoTona,  1  Ware,  814:  dontnian  «.  Tonlnon,  1  Smn.  873;  Xnaor 
9.  The  Washington,  Crabbe,  204;  The  Catawanteak,  2  Ben.  189. 

8  Knagg  V.  Goldsmith,  GUp.  217;  Sttron  v.  The  Peggy,  Bee,  87. 

.9  The  John  Hftrtin-,  2  Abb.  V.  S.  179,  ^iflMntUur  from  The  Cadmns, 
Blatdif.  ft  H.  133:  The  Martha,  IbldT  151:  TheEIIzabeth  Frith,  Ibid. 
195:  The  Uulou,  fbld.  545;  Wood  v.  The  Nimtod,  GUp.  83;  Suell  «.  TIlS 
Inuependence,  Ibid.  140;  Knagg  v.  OoMsmith,  Ibid.  207:  The  Osceola. 
Olcott,  461 ;  The  Bulmer,  1  Hagg.  Adm.  183.  And  see  The  Gnuader,  I 
Ware,  437;  The  Sarah  Jane,  Blatchf.  ft  H.  411;  Malone  v.  BeU,  I  Pet. 
Adnu  139;  Burton v, Salter, ILaw Bep. N. S.  148;  Giflord  v. KoUoek,^ 
Ware,  51 ;  The  Union  v.  Jansen,  2  Paine,  289. 

19  Banta  v.  McNeil,  »Ben.  78;  The  EUflOtefh  FrlUi,  Blatchf.  ft  & 
195. 

11   The  John  Martin,  2  Abb.' IT.  S;  180,'  distlBgaiahliig  MUUgan  «.  Tlia 
B.  P.  Bmoe,  Newb.  539. 

J2  The  John  Martin,  2  Abb.  U.  8.  178;  dostnian  «.  TnnJaon^  1  Souk 
8i9;  Col&n  r.  Jenkins,  3  Story,  188;  The  Cadmus  v.  Matthews,  2  Paine^ 
229;  The  Union  v.  Jansen,  Ibid.  277:  Barton  v.  Salter,  21  Law  Bep.  1481 

She  Bovena,  1  Waro.  309;  Pielil  «.  Balchen,  Olcott,  83:  The  Swallowv 
tid.  10;  The  Cnisader,  1  Ware; '437;' Jameeen  v.  TLe  Begulus,  I  Peu 
Adm.  212. 


§  187.  Forfeiture  for  embezadement^A  mariner 

forfeits  his  wages  by  an  embezzlement  of  any  part  of  the 
.  oaiigo,  ^  but  it  is  not  a  ground  of  forfeiture  for  a  mariner  to 
seil  a  part  of  the  caigo  to  procure  provisions  by  order  of 
the  mate  during  the  absence  of  the  master.^  The  general 
doctrine  is,  that  all  are  liable  to  contribute  from  their 
wages  to  make  good  the  cargo  embezzled,^  but  they  are 
not  so  liable  unless  it  was  caused  by  their  fraud,  or  con- 
nivance, or  negligence;^  but  the  court  may  distingolflh 
between  the  innocent  and  the  guilty;  ^  when  not  fixed  on 
any  person  the  presumption  is  that  the  guilt  attaches  to 
alL^   They  are  answerable*  unless  it  is  clearly  shown  to* 
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bave  been  done  by  penctts  other  than  the  erewJ   if  the 
eeamen  were  absent  at  the  time  of  the  embez21emenit 
I         they  are  not  answerable.* 

1  IfiMon  9.  The  Blaff^tni.  3  Cnmcll,  840:  AlexsndfiT  v.  CMn<ywa^» 
dKbb.  Adm.  201;  Simdry  Marlnen  v.  The  Keasl]igten»  1  Pet.  Adin.  289: 
Tbompsonv.  Conins,  4  Bos.  A  P.  Hi;  Lewis  v.  Davis,  S  Johns.  IT. 
'And  compare  Edwards  v.  Sherman,  Gllp.  461 ;  Joyt.  Allen,  2  Wood.  A 
IC.  M8;  Sporr  9.  Pearson,  1  Haaoa,  IM.  And  see  »ey.  Stats.  8ec430l 

2  Anderson  v.  The  861<m,  CMbbe,  17.  dee  The  Caniope,  7  PM. 
A(bn.272; 

I  Solllyan  v.  In^raham,  Bee,  182;  Fbsratrtf  9.  Pratt,  2  Anier.  Law  J'. 
2S8;  Granmer  v.  The  Fair  ^jnerican,  1  Pet.  Adm.  2^ 

4  Smrr  9.  Pearson,  I  Mason,  KM;  SmidlT  Bfortoiers  9.  The  Kensfaii^ 
txau  1  Pet.  Adm.  239;  Hoyt  9.  WUdflre,  9  Johns.  618;  Bellamy  9.  Bos- 
■eU,  2  Shaw,  167, 

t  Edwards  9.  Sherman,  Onp.  468;  Bnttltan  9.  tngrttiam.  Bee,  1S2. 

•  Spnrr  9.  Pearson,  1  Mason,  110;  Crannv*r9.  The  Fair  Aineriban;  i 
I  Pet  Adm.  24 J;  Sullivan  9.  Ingraham,  Bee,  1B2. 

I  7  Sundry  l^Iarlners  9.  The  Reasinsten,  1  Pet.  Adm.  239.  Bat  coiaiMirt 

SAwardii  9.  Sherman,  Gllp.  461. 

8  Jor  9.  Allen,  2  Wood.  A  M.  908;  Tbei Fnderlcic  9.  The  Fanny,  B^ 
M2;  SolUvaa  9.  Ingraham,  Bee,  182. 

g  188L  Forfeiture  for  iiicapfkOity.— One  who  ttOtm 
employment  of  a  specific  character  impliedly  contracts 
for  the  exerclRe  of  reasonable  Bkill  in  t!iat  particular  ca* 
pacity,*  and  a  want  of  fidelity  or  want  of  capacity  cntitleii 
the  master  to  deduct  from  the  wasest.s  A  seaman  eliip- 
pfnz  as  an  able  seaman,  but  found  incompetent,  is  enrti-* 
^ed  only  to  what  his  serrices  are  worth.*  Where  tliey 
become  disabled  by  accident  before  vbyage  comn^nces, 
they  are  entitled  only  to  a  reasonable  sum  for  services 
rendered,  but  if  disabled  during  tile  rovage,  it  is  otlier- 
wise.^  A  seaman  appointed  as  mate  anct  removed  for  te- 
eaimeity  is  entitled  only  to  the  orijpfinal  rate  contracted 
tbt.'  Bo,  habitual  druttKennesS,  if  it  incapacitates,  ii  tf 
gronnd  for  forfeiture;  otherwi.se,  it  only  |2^oes  to  diminish 
compensation  ;0  but  sUfj^it  acts  of  intemperance  will  m^ 
reader  a  seaman  incompetent."  Seamen  do  not  forfeit 
X9Wtgfi»  by  beinfif  disrated  aifd  put  aft  <»ther  duties ;  they 
tDaiyelafm  reasonable  wages.  ^ 

1   The  Bnena  Vista,  3  Blatchf.  510;  Forhes  9.  Panons,  Crahbe,  281 

.f  Sherwood  9.  Mcintosh,  1  tTare,  111;  AticiRis>  9.  Burrows,  I  Pet# 
1dm.  244. 

I  Wbeatley  9.  Rotehkiss,  1  Spragoe,  226;  S.  C.  ff  Law  Bep.  N.  S,  tUSL 

4  £zparte01ddlng«2Ga]l.M. 

ft  Wood  9.  The  Nlmrod,  Gllp.  81 

9  Ome  9.*  Townsendt  4  Mason,  Ml.  And  see  Bev.  Stats,  sec.  4002; 

7  The  George,  1  Mason«  35;  The  Exeter,  2  C.  Bob.  261. 

8  The  Alonzo,  3  Ware,  S18. 

DlSTT  S.  &  Aw— IS* 
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f  §  180.  Forfeiture  for  miscondaot— Fdr  a  seaman 
willfully  to  do  an  act  which  puts  tho  ressel  in  Jeopardy  is 
a  breach  of  duty  which  may  be  consjidored  in  diminution 
or  bar  of  wages,  ^  but  only  when  damages  caused  are  tlie 
immediate  result  of  his  misconduct,^  as  a  prolonged  ab- 
sence, endangering  the  safety  of  tho  ship.^  To  work  a 
forfeiture,  the  misconduct  must  be  continued  or  repeated^ 
or  be  of  a  highly  aggravated  character.*  Every  hasty 
word  or  imprudent  act  should  not  be  seized  upon  for  tlie 
infliction  ot  a  forfeiture,  but  undoubted  raali.^mance  and 
dangerous  insubordination  should  be  repressed  with  ex- 
emplary severity.*  Disorderly  and  mutinous  behavior 
ana  an  obstinate  refusal  to  do  duty  deprives  a  seaman  of 
his  claim  for  wages,®  .  So,  as  to  violence  on  tlie  master  by 
the  mate, 7  or  misconduct  of  an  engineer  in  altering  or  de- 
ranging his  engine;^  but  misconduct  of  tlie  mate  in  tem- 
porary charge  as  master  is  not  a  ground  for  forfeiture  of 
wages.*  Seaman's  wages  upon  a  voyage  already  taken 
place  cannot  be  forfeited  on  the  subsequent  voyage;  and 
niring  continuously  by  the  month  upon  river  boats  is  liko 
separate  voyages  at  sea.^<>  A  seaman  discharged  for  mis- 
conduct and  afterwards  received  on  board  and  his  8erv7 
ices  accepted,  does  not  forfeit  his  wages  by  reason  of  sucli 
misconduct.  11  An  officer  may  be  dismissed,  and  forfeit 
his  wages  for  fraudulent,  unfaithful,  and  illegal  prac- 
tices, ^oss  and  repeated  negligence,  flagrant,  willful,  and 
unjustifiable  disobedience,  and  incapacity  by  his  own 
*  fault,  and  palpable  want  of  skill.  1^ 

:  1    Scott  V.  Enssell,  Abb.  Adm.  258;  Sackley  v.  Delafield,  2  Calnes,  222. 

•  -2  Macomber  v,  Thompson,  1  Sum.  384. 

-  9   Macomber  o.  Thompson,  1  Smn.  384 ;  7  Pblla.  698. 

4  The  Maria,  Blatchf.  &  H.  333:  The  Mentor,  4  Mason,  84;  Thome 
V.  White.  1  Pet.  Adin.  168;  Relf  v.  The  Maria,  I  Pet.  Adm.  IW;  Bti^dc  «• 
The  Louisiana,  2  Pet.  Adm.  203;  Drysdale  v.  The  Ranger,  Bee,  148. 

5  TheNlmrod,  1  Ware,  18;  Dixon  v.  The  Cynw.  2  Pet.  Adm.  40T; 
Thome  v.  Wliite,  1  Pet.  Adm.  168;  The  Maria,  Blatchf.  &  H.  333;  The 
Exeter,  2  C.  Bob.  261. 

'  6  Hnmphrevs  v.  The  America,  Bee.  2T7;  Clontman  v.  Tnnison,  t 
Sum.  373:  Belf  v.  Tho  Maria,  i  Pet.  Adm.  186;  U.  S.  v.  Peterson,  1 
Wood.  &  M.  305 ;  The  Moslem,  Olcott,  2d9.   And  8ee  Rev.  Stats,  sec.  4W6. 

7   Sprague  v.  Eain,  Bee,  184;  Hayes  r.  The  J.  J.  Wickwire,  7  PhUa.^ 
C94;  The  Mentor,  4  Mason,  84. 

.8   The  John  Martin,  l.Brown  Adm.  149;  The  Magnet,  Id.  M7. 

'9  Alrey  p.  The  Ann  G.  Pratt,  I  Curt.  395. 

10  The  Pioneer,  Deadv,  72;  Plelil «.  The  Balchen,  Olcott,  24.  And  see 
Lang  V.  Holbrook,  Crabbe,  179. 

11  Lang  «.  Holbrook,  Crabbe,  179;  Thome  v.  White,  1  Pet.  Adm.  ITS. 

12  Thompson  v.  Busch,  4  Wash.  C.  C.  841;  Atkyns  r.  Burrows*  1  Pet* 
Adm.  244.  * 
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§  190.  Foxfeiture  for  Illegal  trafBc.  —  Seamen's 
wages  on  an  illegal  voyage  are  not,  in  general,  a  lieu  on 
tLe  vessel;  i  but  if  they  have  no  knowledge  of  its  illegal- 
ity, they  are  entitled  to  full  wages."^  If  a  vessel  is  engaged 
in  the  coasting  trade  without  a  license,  and  they  arc  igno- 
rant of  that  fact,  their  right  to  wages  in  not  affected.  ^ 

1  The  Langdon  Cheves,  2  Mason,  AS.  And  see  Rev.  Stats,  sec.  4536. 

2  Slieppard  o.  Taylor,  5  Peters,  67A. 

3  The  Mary,  1  Spiague,  201. 

§  191.  Discretdonarv  power  to  decree  forfeiture. 

Courts  are  not  bound  to  clecree  a  forfeiture  of  all  wages  for 
malfeasance  and  dereliction  of  duty  at  sea;  ^  being  in- 
vested with  discretioniiry  power,^  they  may  mitigate  the 
punishment  to  a  case  of  mere  compensation  and  indem- 
nity to  owners.8  Tliey  may  impose  less  than  entire 
fortoitaire."*  and  reduce  it  to  a  line  or  mulct  proportionate 
to  the  otTense,^  and  may  remit  forfeiture  on  proof  of> 
contrition  and  repentance, <^  on  offer  to  return  in  case  of 
desertion,''  or  where  the  master  took  no  means  to  cause 
them  to  return;  s  on  an  offer  to  return  the  master  is  bound 
to  receive  them,^  if  the  offer  be  made  within  a  reasonable 
time  and  in  a  respectful  manner ;  ^^  the  return  must  be 
unconditional,  and  a  return  to  duty;^^  an  offer  to  return 
after  live  or  six  weeks  was  deemed  insufficient.^^  If  he 
seasonably  returns  to  duty  the  forfeiture  is  cured, i^  but 
if  on  bis  return  he  refuses  to  do  duty^^^  or  if  he  returns  in 
a  clandestine  manner  the .  forfeiture  inures.  ^^^  Where  a 
seaman,  by  his  own  fault,  at  an  intermediate  p>ort,  fails  to. 
rejoin  his  ship,  the  master  is  not  bound  to  reinstate  him 
upon  the  return  of  the  vessel  to  the  same  port  in  the  course 
of  the  voyage.  1^  A  subsequent  reception  of  the  offender 
is  equivalent  to  a  ]>ardon,^  and  a  forcible  bringing  back; 
and  returning  to  duty  is  a  condonation  of  the  offenso.^^ 

1  8waln  V.  Howland,  1  Spraflfue,  427 ;  Gladding  v.  Constant,  1 
Sprague.Td;  Lovreinv.  Thompson,  1  Sprague,  3.^:  GliTord  v.  KoUock, 
19  Law  Rep^Sl ;  The  Moslem,  Olnott,  2i>7;  Tho  Baltic  Merchant,  Edw. 
▲dm.  219^0116  Lima,  3  Haqy:.  Adra.  847:  Cloutman  v.  Tunlsou,  1  Sum. 
m;  TheElLiabeth  Frith,  1  Blatchf.  <&  U.  195. 

2  Granon  v.  Hartshome,  Blatchf.  &  H.  462;  The  Cadmos,  Ibid.  131; 
TheSw:Ulow,  Oleott,  10;  The  Malta,  2  Hagv.  Adm.  158:  The  Moslem, 
01cott,2f^7;  Clontman  V.  Tunlsou,  1  Sum.  373;  The  Martha.  Blatchf .  & 
H.  l.'il ;  The  Ballzo,  1  Brown  Ailm.  4iD :  The .1  olin  Martin,  2  Abb.  U.  S.  72; 
Lovreln  v.  Thompson,  1  Sprague,  S.^5;  Swan  r.  Howland,  Ibid.  424: 
Olfford  V.  KoUock,  1»  Law  Bep.  21 ;  The  Union,  Blatchf.  &  U.  543.  Ana 
Bee  Rev.  Stats,  sec.  4610. 

•  S  Coffin  V.  Shaw,  3  Ware,  83;  Glfford  v.  Kollock,9  Law  Bep.  N.  S.21 : 
The  Ballze,  1  Brown  Adm.  429;  Lovreln  v.  Thompson,  1  Sprainio,  3S&i 
Swain  «.  Howland,  1  Sprague,  424.    And  see  Bev.  Stats,  sec.  4iilO.  . .     ^ 


4  The  Ballze,  1  Brown  Adm.  m;  The  UiilaD,  4  Blatobf  .  90. 
6  Tlie  Swallow,  0lc9t^.  10. 

6  ThoMcT)tor«4MiVN»n»fi^i  Hiu^qIimto.c.  TTie  America,  Bee,  237; 
Sprague V.  Kulii« Bee,  1  ilj  .luhusou  v.  Tue  £Ilzi,  not  reported;  Drys. 
daler,  Tlio  Rjiiiq:cr,  Bee,  14H;  wliltton  r.  Tlio  Commerpo,  1  Pet.  A<lni. 
186;  TlioNInircKi,  |  AVare,  IH;  Dixou  v. 'I1i»  Cynw.  2  Pet.  A«lm.  407: 
Bealor.Thon)]i40ii.  4  E:ViC,  .H>;  Black  v.  Tlie  LoiUsiaua.  2  Pet.  Aflm. 
263;  Thome  r.  white,  llvt.  A<]iii.  161;  The  Exeter.  2  C.  Rol).  2iil ;  Lov- 
relH  r.  '1  hoininou.  I  HpruiCiio,  av»;  Atkyns  v.  Burrows,  I  Pet.  A<Un.  244: 
B-'lf  V.  Tlo  Aiaria.  1 IV  t.  Adin.  id6;  Millerv.  Braut,  2  Cainp.  SM;  Sher- 
wood V.  Mcliitosh,  1  Ware,  117. 

7  fiwniB  r.  HowlaiKl.  I  Spni^uft,  427;  GoHln  v,  .Irminil9,  3  Story,  lO; 
Tho  Uil\7.(\  I  Brown  Adiu.  42»;  The  Johu  Martlu,  2  Abb.  U.  S.  163;  The 
Philadelphia,  Olcott,  21«. 

8  Mftffeo  r.  '!'he  Mo<»«  Ollp.  W2;  Dlxon.e*  The  Cyrus,  2  Pet. Adm. 40?« 
Bat  seu  The  Uuiou  c.  .laosen,  2  Pahio,  277. 

9  Cloutmau  v.  Tuulsau,  I  Sum.  S73. 

10  Conn  p.  .renklus,  8  Story,  IDS;  Scully  v.  The  Oroat  Enstern,  I 
8aw>'.  8:);  Whittoti  v.  The  Coounerce,  1  Pet.  Adm.  160;  Cloutiuati  «• 
Ytmirion,  1  SuiH.  S7J. 

11  The  Catawanteak,  S  Ben.  189;  The  PtaoBhe  v.  Dlgnum,  1  Wasb.  G. 
0.48. 

13  Weeks  v.  The  B.  P.  Bmoo^  Newb.  SSft. 

13  Inffraham  v.  Albee,  Blatehf.  A II.  2S»;  The  Otis,  Crabbe,  fi2;  Snell 
n.  Tlie  ludepondeucQ,  GHp.  U$;  The  Elizabeth  aj.  Bickers,  2  Paine,  an ; 
Whlttoa  «.  'I'he-Ooiiimerre,  1  .Pet.  Adiu.  160;  The  John  Martlu,  2  Abb. 
U.  8. 183 j  Tho  Phihulelphla.  Olcott,  219. 

14  flnell  9.  The  Indei>endenee«  Gllp.  140;  The  Cadmus  «.  Matthewo*  8 
Paine.  321. 

15  The  PhlhidelpMa,  Olcekt,  218;  Allen  Vi  BaOetf  Abb.  Adm.  577. 

16  Scully  V.  The  Great  Bepublic,  1  Sawy.  Z\» 

17  The  Mentor,  4  Mason,  96:  Atkynsv.  Burrows,  1  Pet.  Adm.  aM; 
Beale  r.  Tlionipson,  4  East,  M5;  Miller  v.  Brant,  2  Gamp.  fiSO;  wliittoa 
«.  The  Commerce,  1  Pet  Adm.  16Q. 

18  Freeman  v.  Baker,  Blatohf .  A  H.  812. 

§  192.  Offenveis  of  sesunen  gftnexally.-^Oonflniiig  a 
master  on  board  an  Afioerioan  vesael  is  a  pnnisliable  of- 
fense.^ To  oonstitute  tha  offense,  the  act  must  bo  folonj.- 
ously  done. 2  It  may  be  by  moral  as  well  as  pliysical  re- 
straint, preventing  his  free  movements  and  his  command 
of  tho  snip.'  Surrounding  bim  and  preveutius  him  from 
moving  where  ho  pleases,  under  threats  of  force,  or  ro* 
straining  him  from  going  to  any  part  of  tho  vessel  by  aa 
avowed  determination  tx)  resist  him,  is  a  conlinementot  the 
master;**  but  an  assault  and  battery  by  a  seaman  upon 
tlie  master  does  not  amount  to  a  confinement,  nor  an 
attempt  to  commit  a  revolt.^  To  constitute  the  offense  of 
running  away  with  a  vessel,  the  oommand  of  the  vessel 
must  be  taken  from  the  cai^tain,  or  without  his  consent, 
feloniously,  and  with  intent  to  convert  the  vessel  and  its 
^argo«o 


1  f.  S.  V.  T7ew  Bedford  Bridge,  1  Tf ood.  A  H.  486;  XT.  &  «.  Btofem, 
4Wa8li.C.C.M7. 

3  U.S. v. Henry, 4 Wash. 0.0. 428. 

5  U.  8.  V.  Thompson,  1  Sum.  Itt. 

4  U.  S.  V.  Hemmer,  4  Ifason,  106;  XT.  8.  v.  Bladen,  Pet.  C.  0. 21);  V. 
8.  V.  Smith,  3  Wash.  C.  C.  527;  U.  S.  v.  Sharp,  Pet.  O.  C.  118. 

t  U.  8. «.  Lswienoe,  1  Cranch  C.  C.  94. 

6  U.  8. «.  Haskell,  4  Wash.  C.  G.  402. 

§  193.  Endeftvor  to  tnake  a  revolt— An  endeavor 
to  make  a  revolt  is  an  offense,  under  the  act  of  Congress.^ 
A  combination  of  the  crew,  bo  as  to  prevent  tlie  vessel 
from  going  to  sea,  is  an  attempt  to  commit  a  revolt.^  II; 
is  not  necessary  that  an  endeavor  to  commit  a  revolt 
should  be  upon  the  high  seas.^  An  endeavor  to  commit  a 
revolt  may  be  by  stirring  up  or  encouraging  or  combining 
with  others  to  produce  a  disobedience  to  any  lawful  order 
of  the  master  or  officers.^  An  endeavor  to  excite  the  crew 
to  overthrow  the  lawful  autfiority  of  the  master  and  offi- 
cers of  the  ship  is  an  endeavor  to  make  a  revolt.^  The 
endeavor  of  one  or  more  to  overthrow  the  legitimate 
authority  of  the  master,  with  intent  to  remove  him  from 
oomxnand,  or  against  his  will,  to  assume  government  and 
ikavigation  of  the  vessel,  or  to  transfer  their  obedience  to 
some  other  jperson,  is  an  attempt  to  make  a  revolt.  ^  If  a 
crew  combine  to  refuse  to  do  duty  and  actually  refuse 
ttntU  the  master  complies  with  some  improper  reauest  on 
^eir  part,  it  is  an  endeavor  to  create  a  revolt.'  So  of 
any  act  done  in  pursuance  of  such  conspiracy  and  combi- 
nation, and  any  endeavor  to  stir  up  the  crew  to  such  re- 
sistance,^ but  a  mere  conspiracy  to  make  a  revolt  is  not  an 
endeavor,  unless  accompanied  by  some  act  tending  to 
that  result.^  Where  there  is  a  deviation  from  the  voyage 
In  the  shipping  articles,  a  subsequent  refusal  to  do  duty 
on  that  account  does  not  constitute  an  endeavor  to  create 
a  revolt ;  ^^  nor  if  the  combination  of  the  crew  was  to  com- 
|)el  the  master  to  return  to  port  for  the  unseaworthiness 
of  the  vessel,  if  the  seamen  act  bona  JldeM  Where  the 
crew  interposed  to  prevent  the  infliction  of  punishment  on 
one  of  their  number,  and  compelled  the  master,  by  acts  of 
violence  and  intimidation,  to  desist  therefrom,  it  is  an  enp 
deavor  to  commit  a  revolt.^ 

1  U,  8.  V.  Nye,  2  Curt  227;  V.  8.  «.  BoAer,  6  Hason,  404;  U.  8.  «. 
Eaines,  5  Masoo,  272;  U.  8.  v,  Gardner,  Ibid.  402.  Aud  see  Bey.  Stats. 
feeo.68W. 

3  U.  8.  V.  Nye,  2  Curt.  227;  17. 8.  v.  Gardner,  5  Mason.  403;  V,  8.  o. 
Haines,  6  Mason,  272;  U.  S.  «.  Barker,  5  Maspn,  404:  Reglna  «»  Mo» 
Gregor,  1  Carr.  ft  K.  429;  U.  S. «.  Lynch,  2  N.  Y.  Leg.  Obs.  U. 
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8  n.  S.  V.  Hamilton,  1  Mason,  443;  U.  S.  v.  Seagrlst,  4  Blatebf.  430; 
tJ.  S.  V.  Keef  e,  3  Mason,  475. 

4  U.  S.  V.  Thompson,  1  Simi.  168;  U.  S.  v.  Boberts,  2  N.  Y.  Leg.  Obs. 

5  IT.  S.  r.  Smith,  1  Mason,  147;  U.  S.  v.  Smith,  8  Wasli.  C.  0. 528;  XT. 
8.  V.  Tm-ncr,  2  N.  Y.  Leg.  Cos.  236. 

6  U.  S.  V.  Kelly,  11  Wheat.  417. 

7  IT.  S.  r.  Gardner,  5  Mason,  403:  U.  S.  v.  Haines,  Ibid.  272;  U.  S.«. 
Hemmer,  4  Masuu,  107;  U.  S.  v.  Bladen,  Pet.  C.  C.  213. 

8  U.  S.  V.  Hemmer,  4  Mason,  107;  U.  S.  v.  Smith,  1  Mason,  147:  U.  B. 
V.  Sharp,  Pot.  C.  C.  118;  The  Exeter,  2  0.  Bob.  261.  And  see  17.  S.  v. 
Kelly,  11  Wheat.  44in 

9  U.  S.  r.  Kelly,  4  Wash.  C.  C.  630. 

10  XT.  S.  r.  Matthews,  2  Snm.  470.   And  see  Bev.  Stats,  sec.  5SS9. 

11  U.  S.  V.  Ashton,  2  Sum.  13 ;  XT.  S.  r.  Staly,  1  Wood.  6b  M.  338. 

12  XT.  S.  V.  Morrison,  1  Sam.  448. 

§  194.  Revolt  or  mutiny  of  crew.—A  revolt  is  an 
open  mutiny  or  rebellion  against  the  authority  of  the 
master  in  the  command,  navigation,  and  control  of  the 
vessel.!  A  mere  disobedience  of  orders  by  one  or  two  of 
the  seamen,  without  combination  with  the  others,  or  of- 
fensive or  insolent  language,  is  not  a  revolt.^  A  revolt 
consists  not  only  in  attempts  to  usurp  the  command  from 
the  master,  or  to  transfer  it  to  another,  or  to  deprive  him  of 
it  for  any  purpose  by  violence,  but  in  resisting  liim  in  the 
free  and  lawful  exercise  of  his  authority;  **  the  overthrow- 
ing of  the  legal  nutliority  of  the  master,  with  the  intent  to 
remove  him  against  his  will,  and  to  take  possession  of  the 
vessel  by  assuming  the  command  and  navigation,*  where 
the  crew,  or  any  part  thereof,  take  possession  of  the  ves- 
sel against  the  will  and  in  defiance  of  the  authority  of  the 
master,  and  control  and  navigate  her  against  his  will  and 
orders ;  ^  u  total  suspension  of  the  command  of  the  master, 
by  refusal  to  obey  any  and  all  onlers:  «*  a  common  confed- 
eracy to  refuse  to  do  further  duty,  and  to  resist  the  lawful 
Commands  of  the  otScers  in  regard  to  sailing  and  prepara- 
tion; 7  the  mere  resistance  to  the  authority  of  the  master.* 
If  the  master  be  prevented  from  carrying  into  effect  any 
one  lawful  command,  it  is  a  revolt,  and  a  command  to  con- 
tinue the  business  of  whaling  is  prima  facie  lawful. ^^  A 
mate  is  a  seaman  within  tlie  act  for  punishing  seamen 
for  mutiny. io  The  act  prescribing  punishment  of  crew  for 
making  a  revolt  applies  only  to  American  vessels,^  bnt 
foreign  seamen  thereon  are  x)uuishable.^ 

I  XT.  S.  r.  Forbes,  Crabbe,  530:  U.  S.  r.  Haines,  5  Mason,  2T2;  XT.  S. ». 
Peterson,  1  Wood.  &  M.  310;  U.  S.  v.  Havage,  A  Matiuu,  4ti0;  XT.&v. 
Ke]ly,l0WheaL4]7.   And  sea  Bov.  Stats,  sec.  6359. 

3   XT.  S.  V.  Forbes,  Crabbe,  638. 
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.    -^ 

5  r.  S. «.  PetetBon,  1  Wood.  A  H.  309;  XT.  S.  v.  Gassedy,  2  Sum.  062| 
U.  S.  V.  Hemmer,  4  Mason,  107;  U.  S.  v.  Savage,  5  Mason,  460. 

4   U.  S.  V.  Kelly,  11  Wheat.  417 ;  8.  C.  4  Wash.  028. 

6  U.  S.  r.  Hemmer,  4  Mason,  107;  U.  S.  v.  Smith,  1  Mason,  147:  IT.  S. 
V.  Sharp,  Pet.  C.  C.  lid;  U.  S.  v.  Bladen,  Ibid.  213;  The  Exeter,  2  C.  Sob 
261. 

6  T7.  S.  V.  Nye,  2  Curt.  227;  IT.  S.  v.  Gardner,  6  Mason,  402;  XT.  8.  «• 
Barker,  5  Mass.  404;  U.  S.  v.  Haines,  5  Mason,  272. 

7  U.  S.  V.  Nye,  2  Cmi;.  227:  U.  8.  v.  Cassedy,  2  Sum.  662;  U.  8.  •• 
Lynch,  2  N.  Y.  Leg.  Obs.  51.  And  see  Bev.  Stats,  sec.  0360. 

8  U.  8.  V.  Peterson,  1  Wood.  A  M.  310;  U.  S. «.  Smith.  3  Wash.  78;  XT. 
8.  V.  Cassedy,  2  Sum.  582;  U.  S.  v.  Haines,  5  Mason,  272:  U.  S.  v.  Keefe» 
3  Mason,  475;  XJ.  S.  v.  Savage,  5  Mason,  460;  U.  S.  v.  Bladen,  Pet.  C.  C. 
213. 

9  XT.  8.  V.  Borden,  1  Spragne,  374. 

10  XT.  8.  V,  Savage,  5  Mason,  490;  XT.  8.  v.  Tnnier,  2  N.  T.  Leg.  Ohs. 
S6.   And  see  Rev.  Stats,  sec.  5360. 

11  XT.  8.  V.  Rogers,  3  Sum.  342;  XT.  8.  v.  Limch,  1  N.  T.  Leg.  Ohs.  388: 
XJ.  S.  V,  Jenkins,  Id.  344.   And  see  Bev.  Stats,  sec.  5360. 

12  XT.  8.  V.  Crawford,  1 N.  T.  Leg.  Obs.  388;  XT.  8.  v.  Jenkins,  Id.  344. 

§  195.  Ii£fect  of  imprisonment  for  offenses.— When 
a  seaman  is  imprisonecl  in  a  foreign  country  for  violation 
of  its  laws,  the  costs  and  charges  may  be  deducted  from 
his  wages,i  and  a  charge  for  the  expense  of  a  substitute.^ 
Arrest  and  imprisonment  in  a  foreign  port,  for  crime,  and 
return  to  his  home  by  public  authority,  do  not  necessarily 
constitute  a  bar  to  the  claim  for  wages.^  So  seamen 
already  punished  in  a  criminal  proceeding  ought  not,  for 
the  same  offense,  to  forfeit  their  wages.  ^ 

1  llagee  v.  The  Moss,  Oilp.  219:  Brower  v.  The  Maiden,  OUp.  29lt 
The  Cadmus,  Blatchf .  A  H.  139.   See  Bev.  Stats,  sec.  4605. 

2  Brower  v.  The  Maiden,  Gllp.  294. 

3  Smith  V.  Treat,  2  Ware,  (Dav.)  266;  Wood  v.  The  Klmrod,  Gllp.  8S. 

4  Hill  V.  The  Triumph,  2  N.  T.  Leg.  Obs.  115;  The  Olive  Cham- 
berlain, 1  Sprague,  10.  And  see  Wood  v.  The  Nlmrod,  Gllp.  83;  The 
Mentor,  4  Mason,  84;  Thomas  v.  Gray,  Bhhtchf.  4;  H.  505. 
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fi  196  Cbarter  party  dAOned.  ■»  Tbe  contract  lyf 
WMcli  a  Bbip  l3  lut  ta  termed  a  otaartet  part;.  11;  it  th» 
owner  ma;  either  let  the  capacity  oi  burden  of  tlia  eblp, 
continuing  tlia  emplo^ineiit  of  the  owner's  master,  crew, 
•nd  equipments,  or  may  BurreniJer  the  entire  Bliip  to  the 
aliarterer,  wbo  then  provifles  tbem  liimself.'  A  charier 
party  is  a  contract  by  which  the  owner  lets  his  vessel  to 
another  for  freight.'  A  personal  F^eement  betwees 
owners  to  embark  In  a  common  enterprise  is  uot  acliarter 
party.*  Where  the  general  owner  retains  ixraaession, 
command,  and  navigation,  and  lets  merely  the  capacity 
or  burden  of  the  vessel,  it  is  a  mere  contract  of  afFreight- 
""""  *    To_  be  a  demise  of  the  vessel,  the  charter  party 


the 


includea  transfer  of  thacominandanduosseBSion  of 

"  lel  and  control  over  its  navigation.^    A  charter 

within  the  recording  act  of 


UoDgresa,°Bnd  neud  Qotbe  recorded. 
I    Cjarteon  j.  Ed™,  4  Cow.  jIOi  Maroardtar  n.  The  CllMap«Ae  Ini. 


607;  Tlie£rie,3  Ware,^  l2l«wB«p.  H.  SHte;  gyine  y.  Pitttmoo, 
«lted  Abb.  on  fib.  S39. 

5  Leaf7v.U.8.14WtfLfltT:  TheBrto,SWar9,2e;  ISIiWir  Bep.N* 
S.lfl8;  I>rliikwBterv.Tta0  SpvtaD. llfanw IM. 

6  Mottv.Bnekinn,9Bbrtch&71;  B.ai0X««llepbH.&»7i  BBIfb 
Xbe  Golden  Gate*  VwBdh.  JfRl 

7  BUl9*Tb6QoktaBGatoiN«fWb.lOBi 

8  197.  Who  may  make^— Tlie  mastar  of  a  vesf^el,  in 
a  foreign  port,  may  make  a  charter  party  when  no  agent 
of  the  owners  is  present. ^  A  charter  party,  made  in  good 
faith  by  the  managing  owner  andshij^s  husband,  is  bind* 
ing  on  all  interested  in  the  resseL^  A  master  cannot 
make  a  charter  party  for  the  purpose  of  giving  a  creditor 
a  security  for  tha  debt  due  him;*  nor  can  he  vary  the 
contract  made  by  the  owners,  so  as  to  exonerate  gooda 
shipped  from  the  li^i  for  freight.^ 

1  The  Freeman  «.  Bncldngham,  18  How.  191;  Grant  v.  Norway.  10 
Qom.  B.  104:  Horry «.  Htixry,  2  Wash.  G.  a  140;  Habbenty  «.  Ward*  8 
IScek.  HO;  Walter  V.  Brewer,  11  Kaes.  99. 

2  Bangs  v.Lowber,  2  Cliff.  157.  And  see  CtaMtoon  v.  Bdes,  4  Cow. 
«0;  lIaioantlerc.nwGlhewpeslEeIno.Gow8Gnyicb.4SL 

0  Hbn7e.BiixTy,2Wa8]L<:;..C.14Sw 


4   Tbe  Salem,  1  Spragoe,  380;  Ctaraele  «.  Palmer,  8  Wlieat,  OOS^ 

lng4Waah.C.C.110. 

§  190.  COnstmctlon  and  totarpiBtattonvOharter 
parties  are  to  be  liberally  conatmed  m  furtherance  of  the 
real  intent  of  the  parties  and  the  usages  of  trade,  ^  the  in- 
tent to  be  gathered  from  the  language  of  the  individoal 
instrument.^  It  is  not  to  be  inferred  fromsinele  clauses 
or  single  facts,  but  from  the  whole  tenor  of  toe  instru- 
ment, construed  in  the  light  of  facts  which  are  admissible 
in  explanation  of  its  intent  and  meaning.'  They  are  to 
be  construed  according  to  their  primary  acceptation,  and 
tiie  £r8t  rule  is  the  interest  of  the  parties,  as  evinced  by 
the  text  of  the  instrument.^  When  the  meaning  is  clear, 
it  is  conclusive.^  When  a  contract  is  indivisible  in  terms, 
carrying  the  whole  and  for  the  whole  voyage  is  a  condition 
pzecedent.A  A  charter  party  is  to  be  considered  divisible 
for  the  purpose  of  freight,  whenever  it  can  be  inferred 
that  a  division  of  the  voyage  was  contemplated.?  Proof 
of  usage  is  admissible  to  interpret  the  otherwise  indeteiw 
minate  intentions  of  the  parties,  and  ascertain  the  nature 
and  extent  of  their  contract,  arising  from  implications 
fyQd  presumptions  and  acts  of  a  doubtful  and  equivocal 
character;  ^  but  not  to  contradict  or  defeat  express  stipu- 
lations  restricting  or  enlarging  customary  rights.^  It  may 
tJso  be  admitted  to  ascertain  the  true  meaning  of  a  pav* 
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ticnlar  word,  or  words,  when  they  have  various  senses,  i*' 
Loose  and  unconclusive  usages  and  customs  are  not  tcj 
outweigh  the  well  known  ana  well  settled  principles  of 
law.  11  The  validity,  nature,  and  interpretation  of  con-* 
tracts  is  governed  by  the  law  of  place  where  they  are  to 
be  performed,  unless  void  by  the  law  of  the  place  where 
maae.13  In  their  interpretation,  the  decisions  of  the  com- 
mon-law courts  are  entitled  to  the  highest  consideration 
and  weight.13  The  rule  of  construction  as  to  exceptions 
is  that  they  are  to  be  taken  most  stronglv  aealnst  the 
party  for  whose  benefit  they  are  introduced,  i*  Conversa- 
tions before  and  at  the  time  of  the  contract  are  merged  in 
the  contract.  1^ 

1  Rafmond  v.  TTRon,  17  How.  09 :  The  Volimteer,  1  Sum.  &S1 ;  Rlcb- 
ardpoiiv.  Wiiisor,3Cllff.402;  Oracle  r.  Palmer,  8  Wheat.  (iU9;  RiUKles 
r.  Buckuor,  1  Paine,  a'M:  Donahoev.  KettelUl  Cliff.  141}  CertaluXogs 
of  Mahogany,  2  Sum.  6^;  Campion  v.  Colvln,  8  Bing.  N.  C.  17. 


2  Lowler  V.  Bangs,  2  Wall.  733:  S.  0. 2  Cliff.  164;  Ritchie  v.  Atkinson, 
10  Eaat,  2b6i  Kleiiie  v,  Catara,  2  GalL  74;  Seeger  «.  Dutble,  8  Com.  B.  N. 

0.  45. 

8  The  Aberfoyle,  Abb.  Adm.  2S5;  The  Volmiteer,  1  Sam.  651;  Kim- 
ball r.  The  Anna  Kimball,  2  Cliff.  4;  S.  C.  3  Wall.  43;  Douahoe  v.  Ket- 
teU.  1  Cliff.  141 ;  The  Bird  of  Pai-adlse,  6  WalL  638;  Alsagor  v.  St.  Katha- 
itne's  Dock  Co.  14  Mees.  A  W.  7M. 

4  Rich  V,  Parrott,  1  Cliff.  65. 

6  The  Hermitage,  4  Blatchf.  474. 

'  6  Weston  v.  Mlnot,  3  Wood,  ft  M.  443:  Clarke  v.  Onmell,  1  Bnlst.  167; 
Rex  V.Jones,  8  East,  4^1;  Barker  v.  Cneriot,  2  Joims.  361;  ColBn  v. 
btorer,  6  Mass.  252;  Sami)ayo  v.  Salter,  1  Mason,  43. 

7  The  Erie,  3  Ware,  226;  S.  C.  12  Law  Rep.  N.  S.  162. 

^■8  Blivenv.  The  New  Eng.  Screw  Co.  23  How.  432;  The  Reeslde,  2 
8am.6()7;  Oelrlcksv.  Ford,23How.63;  Blackett  v.  Royal  Ezch.  AssD. 
Co.  2  Camp.  &  J.  244:  Broadwell  v.  Butler,  tf  McLean,  301;  Tho  Emma, 
2  W.  Rob.  315;  The  Cleveland,  Newb.  224. 

,  9   Hart  v.  Shaw,  1  Cliff.  368;  The  Reeslde,  2  Sum.  667:  Dixon  r.  C.  A 

1.  R.  R.  Co.  4  Blss.  14i;  Palmer  ».  Blackburn,  1  Blpg.  Gl;  Trueman  «. 
Lorler,  11  Adol.  &  E.  689;  Heame  v.  Mar.  lus.  Go.  20  Wall.  4!)2;  Blackett 
V.  Royal  Ex(;b.  Assn.  Co.  2  Cromp.  &  J.  244 :  Crofts  v.  Marshall,  7  Car, 
&  P.  607;  Phillips  v.  Brlard,  1  Hurl.  &  M.  21;  Insurance  Comps.n 
Wright,  IWaU.  470;  Barnard  v.  Kellogg,  10  W;U1.  391:  Knox  »7Tho 
Nlnetta.  Crabbe,  MS;  Broadwell  v.  Butter,  6  McLean,  301;  The  Cleve* 
land,  Newb.  224 ;  The  Emma,  2  W.  Rob.  316. 

10  The  Reeslde.  2  Sum.  6S7;  Broadwell  v.  Batter,  Newb.  175;  Pier- 
pent «.  Towie,  2  Wood,  ft  M.  44. 

«ll  T^^"^P?^"^-  ^*»S^'  5  Wall.  690;  The  Reeslde,  2  Sum.  587;  Mer- 
chants' Bank  V.  State  Bank,  10  WaU.  668. 

12  Pone  r.  Nickeraon,  3  Story,  480,  denying  Malpica  r.  McKowij,  1  La. 
243;  and  Arago  v.  Currel,  1  La.  628. 

aob^?.®  Nathaniel  Hooper,  3  Sum.  656;  The  Isabella  Jacohlna,  4  a 
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14  Alreyr.Herrin,  2  Curt  U;  Blackettff.Boyal  Erch.  Assn.  Co.  S 
Cramp.  &  J.  244. 

19  The  Welllnnrton,  1  Blss.  281 ;  Barber  v.  Brace,  S  Conn.  9. 

g  199.  Conclnsiveneas  of  terma/— The  terms  in  a 
charter  party  are  conclasive.^  Where  the  consignees  Iiad' 
notice  oi  its  existence,  it  alone  must  be  looked  to  as  the 
contract,^  and  n  bill  of  lading  given  to  the  cliarterer  for 
his  goods  in  subordinate  to  the  charter  party,  and  not  to 
enlarge  or  diminish  the  rights  thereby  created,^  but  the 
contract  of  affreightment  may  be  varied  and  adapted  to 
the  exigencies  of  either  party  .^  A  new  contract  oi  exten- 
sion does  not  deprive  the  cliarterer  of  the  benefit  of  lay 
days  for  unloading  the  vessel,  as  provided  in  tlio  original 
contract.^  An  agent  of  the  charterer,  at  the  port  ox  dis- 
charge, may  change  the  terms  and  conditions  of  the  con- 

•  1   Weston  V.  Hinot,  8  Wood.  A IL  438;  Perkins  v.  Cnrrler,  IbkL  81. 
2   Tbe  Ethel,  6  Ben.  154. 
.  3  The  XHiza,  1  Low.  86;  Lamb  v.  Parkman,  1  Spraerne,  843. 

4  Baymond  v.  Tyson,  17  How.  00;  Gracie  «.  Palmer,  8  Wheat  tOSw 
'  5  Swain  V.  U.  S.  Dev.  Ct.  CL  3S. 
.6   Gai^o  of  Salt,  4  Blatchf  .  224. 

§  200.  Terms  constmecl—^*  To  be  employed  "means 
not  only  the  act  of  doing  anything,  but  also  to  bo  engaged 
to  do  it ;  to  be  under  contract  or  orders.  ^  *'  Empty  "  means 
^thout  cargo.3  Under  the  term,  •  *  the  charterer  fumish- 
iQg  the  lining,  hides,  and  bones  for  dunnage  only,"  parties 
claiming  under  a  bill  of  lading  are  entitled  to  damages  for 
injury  to  the  carso.^  The  terms  ''  incident  to  the  naviga- 
tion of  the  river  ^  have  the  same  signitication  as  the  words 
"perils  of  navigation,"  or  **  dangers  of  the  seas,"  or  "  dan- 
gers of  navigjition. ' '  *  The  covenaut^  "  dangers  of  the  seas 
excepted,"  noes  not  cover  a  loss  by  fire  originating  on 
boara.fi  **  W  ith  all  possible  dispatch,"  is  a  warranty,  and 
goes  to  the  root  of  the  contract,  and  is  a  condition  preced- 
ent to  the  right  of  recovery  .•  '  *  Dispatch  in  discharging," 
where  this  is  provided,  the  vesselis  entitled  to  demurrage 
for  delay  caused  in  waiting  her  turn  in  respect  to  other 
Tessels.'  **  Sail  with  all  convenient  speed,"  the  object  of 
the  voyage  must  be  wholly  frustrated  by  the  breach  of 
the  stipulation.^  That  the  vessel  should  proceed  "  thence 
direct  to  load  under  this  charter"  ;  held,  that  the  contract 
would  have  been  the  same  if  the  word  *' direct"  had  been 
omitted.^  The  covenant,  *' ship  to  proceed  from  Melbourne 
to  Calcutta  with  all  possible  dispatch,"  is  a  condition  pre- 
CMsdent  to  the  right  of  the  owner  to  recover. ^<>    The  excep- 
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tion, "ordinary  rrear,  and' the  dangers  of  the  seas  except-, 
ed/  does  not  relieve  the  charterer  from  liability  from  ue- 
etniction  by  flre.ii  AVhere  the  terms  were,  "with  tow- 
are/*  it  was  held  that  charterers  are  not  bound  to  furnish 
the  towboat,  but  only  to  pay  for  it.^^ 

1  XT.  S.V.  ThoCat]iei1he)2PJ4iko,721. 

2  Pcrrlnov.ChflsapeakeADeL  Can.  00.9^  How.  172. 
9   Tho  Wllbclmina,  3  Ben.  110. 

4   The  Waltban,  19  Opln.  Att.  Gen.  119. 

A   Alrcy  r.  Merrill,  2  Curt.  8. 

6  Lowber  t.  nann,  2  Wall.  728:  S.  C.  2  Cliff.  157:  8 Law  Tt  207;  Des- 
hun  r.  Fosdick,  1  IVtMMh,  2d<);  Bebii  v.  BbruedS;  B  Law  Tl.  N.  8. 207;  Gl- 
itor.  Booker,  1  £xcli.41(>;  OiiTcrv.  I'ieldeii,4  £xcU.13d:  Bltclile  v.  At-' 
kljiRon,  lUEast.2.id;  Seegorv.  Duthie,HCom.  B.  N.  8.44;  Tairabochlft 
r.  Hlckl(\  1  Exch.  1.S3;  3  : Iflng.  L.  A  K. 3^0;  I>liuec1i  r.  Cortlett,  12  Bloore 
IV U.  <'.  n»;  Adnniit  r.  Kevnl  M.  8. P.  Co.  !i  Com.  B.  N.  8.493;  Cottftlabld 
«.  Cloberle,  Palmer,  397;  CUpsbam  v.  Vertuc,  6  Ad.  &  K.  N.  8. 2iA. 

7.  Keen  v.  Andetirled^  ft  Bim.  JSS;  S.  C.  15  JnH.  Bev.  Bee.  91.  And  a4e 
Hooo  0.  Gruvermau,  I  Crauch,  214. 

8   Bancs  p.  Lowber,  2  WaU.  763;  8.  C.  2  Cliff.  166;  Iliitst «.  Uabome. 
18  Com.  fi.  144. 

0  Tile  Onrtist,  6  BttMlif.  S33,  ttfllRnlng  1  Ben.  445 ;  Duncan  v.  Top- 
bam,  b  Com.  B.  '^25. 

10  FearlTig  v.  Cheeseman,  3  Cliff.  94;  LowOer  «.  Bangs,  2  Wall*  728;  B. 
C.  2  Cliff.  157 ;  8  Law  TL  207.  ^^ 

It  Mbrrmr.AlTey,3'TranB,2l5. 

12  Keen  r.  Audenrled,  5  Ben.  535. 

§  201.  Btipolatioiis  In.— The  ordinary  clause  as  to 
goods  refers  to  kind,  rather  than  to  the  amount;  to  their 
quality,  and  not  tlieir  quantity.  ^  Under  a  stipulation  to 
provide  certain  enumerated  articles,  charterers  are  bound 
to  provide  necessary  and  proper  articles  for  tho  use  of  irns- 
flengers.'  A  stipulation  tliat  the  master  is  to  purchase'  a 
particular  article,  the  charterer  to  pay  tiie  invoice  price, ' 
etc,  and  the  freight,  does  not  exonerate  the  charterer  from ' 
liability  for  the  ireight,  if  tlie  articles  specilied  cannot  be 
procured.  In  such  case,  after  waiting  the  usual  number' 
of  lay  days,  the  master  may  sail,  and  recover  empty  for 
f  ull.^  A  clause,  that^uring;  obstructions  to  navigation  the 
lay  days  are  not  to  be  counted,  applies  to  such  obstruc- 
tions as  prevent  ladlngas  well  as  going  to  sca.^  The  char- 
terer is  presumed  to  liave  known  the  size  and  character  of 
the  vessel  and  the  state  of  tho  harbor  at  the  place  of  land- 
ing;^ and  a  stipulation  of  a  certain  depth  iucludes  the 
same  depth  in  the  river  below,  if  that  depth  be  necessary.* 
A  warranty  of  sufficient  depth  **  at  the  place  of  loading" 
means  a  sufficient  depth  to  enable  the  vessel  to  make  her 
v^jrage.T    A  stipnlaobn  for  a  lien  does  not  affect  the  li»- 
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bnity  of  tho  Tessel.*  Where  the  ^^hacttetear'agrfted  to  pay 
a  rotmd  sum  for  %he  voyage,  4iU  port  dhar^s,  pilotage, 
etc.,  ami  to  advance  -at  tue^utwara  ,port  what  the  maaier 
might  require,  not  exceeding  one  Imlf  the  charter,  no  pro- 
portionate j>art  of  the  charter  money  is  due.  where  the  voy- 
4ige  was  not  cpmpleted,^  In  order  to  have  the  cfTect  of 
CDusoUda;ting  theoutwardand  liome  voyages  for  the  pur- 
noses  of  freight,  it  must  be  made -to  appear  nrom  conditions 
In  the  instrument,  or  from  its  whole  tenor.  ^<^  Whether 
stipulations  are  to  he  considered  conditions  precedent, 
must  in  aH^ases  depend  on  the  intent,  as  gatiiered  from 
the  instrument  itseu.^^  Where  It  was  stipulated  that  a 
license  should  be  procured,  as  a  condition  of  the  contract, 
Imt  in  ignoranoe  of  the  legality  -of  the  act,  the  clmrter 
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Sowing  out  or  the  transaction.^  A  stipulation  provid- 
g  for  an  ** absolute  Uenon  the  cargo  for  all  freight,  dead 
freight,  and  demurrage,"  hekl  to  include^ead, freight  and 
demurisige  within  the  operation  of -the  general  provision.  ^* 
A  clause  pinding  the  ship  and  goods  respectively,  is  valid.^^ 
Where  the  stipulation  was  that  charterers  were  to  furnish 
a  return  cargo,  aud  among  other  articles  "jsufficieut  salt- 
peter or  its  equivalent  for  ballast,"  in  order  to  constitute 
\  a  compliance,  the  goods  must  bd  hes^vy  goods,  suitable  for 
'  ballasting. ^^  The  words  "a  second  safe  port"  imply  a 
port  whicn  the  vessel  could  enter  and  depart  from  with- 
out legal  restraint,  and  without  incurring  more  than  the 
oidinory  perils  of  the  sea.^* 

1  Weston  v.lOnot,  8  Wood.  AM.  498. 
i  2  WestoH  V.  Train,  2  Curt.  49. 

v>  Cstarft,  S  Cnul*  61* 
I  Ladd  V.  WUsos,  I  Cnuieli.C^<?.r889. 
i  nelmoiitv..T]rson,  9BIatchf.  — — % 
«  Bbotrv.  &art,18pnigne,.se7. 

7  E(art  V.ISI1SW,  I  CIlir..358. 

8  The  G^eml  SberidAa,.2  Ben.  394;  Webb^.AndQrvyn,  TameyrfiM; 
tbe  VolanteerTl  8am.  677;  TIckmau  v.  Wo^Os,  iPlck,  2tt. 

9  Donaboe  v.  JKettell.  1  Cliff.  135;, Barker  e.  GheTiotr3  Johns.  961. 

•  10   Tbe>Erlep>WtfQ,33l;  I.OGkev.Bwso«13llUSB..?8. 

11    Lowber  v.Qsnqs,  2  Wall.  733 :  4).  Cr  2>Cliff.  194 ;  iwaci  ▼.  IXtithle,  8 
Com.  B.  K.  8. 49g^4^Biaot^8  C#ie,  16  ¥^141.  id;  AfeV  «•  wnrden,  6  EL  4t 

13  WIlaoQ  V.  Leroy,  1  Brock.  447. 
•13   The  BinLdf  BBndiflo,  6  W«U,8». 
- 14   TUe-VoIiatfNnr,  1  Bmn.  879;  BMd  9.  BtrOi,  8  Arte  8SL 
Destt8.%a.— le. 
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15  Rlcbv.Panottl  Cliff.  65. 

16  Atklnsv.  FnireDl8lntegTatliigCo.2B6iLm. 

§  202.  Seaworthliie88.^In  a  charter  party  there  la 
an  implied  covenant  of  seaworthiness,  thoagh  none  ia  ex- 
pressed;^ but  the  words  "  charter  and  to  freight  let'*  do 
not  imply  a  covenant  that  the  vessel  is  seaworthy.^ 
Where  the  owners  are  ignorant  of  the  destination,  of  the 
service,  and  the  use  to  wliich  the  vessel  is  to  be  put,  there 
is  no  implied  warranty  of  sea-going  qualities.^  The  pre- 
sumption of  seaworthiness  is  rebutted  by  the  disabling  or 
breaking  of  a  shaft  shortly  after  the  date  of  tlio  contract, 
and  without  extraordinary  circumstances  to  account  for 
it.^  If  there  was  a  latent  defect  the  owners  will  be  liable 
for  damages  occasioned  thereby.'^  The  burden  of  show- 
ing unseaworthiness  when  the  charterer  refuses  to  fur- 
nish the  cargo,  is  on  the  owners  of  the  vessel.^  Fraud  is 
not  imputable  to  the  owners,  if  they  make  no  representa- 
tions of  seaworthiness,  and  afford  the  agents  of  the  char- 
terers ample  facilities  for  inspection.  ^  itepairs  becoming 
necessary  in  case  of  disaster  are  at  the  charge  of  the  ves- 
sel or  owners.  8  To  be  seaworthy  the  vessel  must  be  sup- 
plied with  suitable  compasses.* 

1  Wilson  «.  Grlswold,  15  Int.  Bev.  Beo.  27 ;  Lyon  «.  HeDSf  ft  Saft,  488^ 

2  Bowie  V.  Wheelwright,  2  Cranch  0. 0. 167. 

5  Bichard8onv.TheU.8.2Ct.of  GL483. 
4  Werk  v.  Leathers,  I  Woods,  271. 

6  Work  V.  Leathers,  I  Woods,  271. 

6  The  Ylncennes,  11  Law  Bep.  N.  8. 616. 

7  lUchardsonv.  TheU.8.2CtofCL488. 

8  Beedv. U. 8. 11  WalL 605;  Hayelock v. Oeddes,  10 East, 655;  Hkw- 

klnSi>.Twl2eU,6EL4B.883. 

9  Lordv.  O.N.ftP.S.Oo.4Saw7.292. 

§  203.  Capacity  and  measarement  of  veaseL— A 
charter  party  may  be  construed  with  reference  to  the 
space  of  net  measurement  for  the  cargo.^  Owners  are  not 
bound  to  take  on  board  a  greater  quantity  of  goods  than 
the  vessel,  looking  to  her  tonnage,  shape,  and  draft,  could 
carry  in  safety,  a  Where  the  master  took  on  board  all  he 
thought  the  vessel  would  safely  carry,  his  honest  opinion 
can  only  be  controlled  by  decisive  evidence  of  a  mistake 
on  his  part.*  If  goods  received  on  board,  from  their 
weight,  sink  the  vessel  as  low  as  is  usual  and  proper, 
without  extra  danger,  the  owner  or  master  may  refuse  to 
take  on  more  cargo.^  The  test  of  safety  is  the  depth  the 
vessel  was  built  to  draw— that  which  her  officers  or  ex- 
perts on  the  spot  reported  to  be  proper—and  which  other 
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vessels  considered  their  comparative  tonna^^.-  The  opin- 
ion of  the  master,  that  the  cargo  taken  on  board  is  all 
that  the  vessel  will  safely  carry,  or  a  survey  of  the  vessel 
by  another  sea  captain,  is  not  conclusive  as  to  the  proper 
depth  to  load  the  vessel.^  The  vessel  is  not  liable  in  rem 
for  misre]>reseutations  or  concealment  of  facts  by  her 
master  or  owner  in  respect  to  her  tonnage  or  capacity,*  but 
fraudulent  representations  may  defeat  right  to  freight.^ 
Wliere  the  charter  party  stated  the  tonnage  of  the  vessel, 
auy  other  agreement  as  to  her  capacity  is  waived,  and 
evidence  of  false  representations  is  inadmissible.^  Where 
the  whole  vessel  was  chartered  to  be  supplied  with  a  full 
cargo  of  merchandise,  and  also  passengers,  the  vessel  is 
bound  to  load  to  the  extent  of  her  capacitjr,  and  to  furnish 
space  for  the  accommodation  of  the  specified  number  of 
passengers.^  The  blame  of  not  substituting  light  articles 
tor  lieavy,  rests  on  the  charterers  in  not  filling  the  vessel 
before  reaching  a  suitable  depth,  provided  tlie  vessel  had 
reached  the  depth  before  tne  master  refused  to  take 
more.i"* 

1  Sclinildt  V.  Smith,  7  Ben.  361. 

2  WoBtoa  V.  Mlnot,  3  Wood.  &  M.  446;  Hnnter  v.  Fry,  2  Bam.  A  Aid. 
421. 

3  Boyd  V.  Moses,  7  WalL  319 ;  Weston  v.  Foster,  2  Onrt.  119. 

4  Weston  v,  Mlnot,  3  Wood.  &  M.  449;  Barber  «.  Brmso,  8  Conn.  9. 

5  Weston  V.  Mlnot,  8  Wood.  A  M.  436. 

6  Tlio  3i:il  Whitney,  1  BlatcM.  360. 

7  Weston  v.  Minot,  3  Wood.  &  M.  448 ;  Jobnflon«.  Mlln,  14  Wend.  195. 

8  Baker  V.  Ward,  3  Ben.  499. 

9  Ogden  V.  Parsons,  37  Hunt's  Mer.  Mag.  710. 

10  Weston  V.  Mlnot,  3  Wood.  &  M.  449 ;  Barber  v.  Brace,  8  Gonn.  9. 

§  204.  Contract,  when  a  mere  afEreightment.— 

When  the  general  owner  retains  the  possession,  command, 
and  navigation  of  the  vessel,  and  contracts  to  carry  a 
cargo  on  ireight  for  the  voyage,  the  charter  party  is  a 
meru  contract  of  affreightment  sounding  in  covenant,  and 
the  owner  is  responsible  for  the  conduct  of  the  master  and 
mariners.^^  Such  a  contract  is  a  mere  covenant  for  con- 
veyance of  merchandise,  or  performance  of  a  stipulated 
service,*"*  and  a  consi^ee  of  the  charterer  will  not  be 
protected  in  dealing  with  him  as  owner  for  the  voyage.^ 
Where  the  owners  are  to  pay  for  the  victualing 
and  manning,  and  furnish  the  vessel  victualed  and 
manned,  and  the  charterers  were  to  pay  all  other  charges 
and  pay  a  specific  freight,  the  general  owners  were 
owners  for  the  voyage.*   Where  the  ship  is  to  be  navi- 


^ 
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r  for  the  vojage ; "  so,  wbera  tl 
mil  HMl  the  vessel,   s 
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letaio  tbecabI»kMtwnt«  pott  of  the  vessel;^  ao,  wbaro 
tbo  wbol«  rensel  is  let,  tl«>  ownei»  Feaerviiig  tlie  li^t  to 
ap[loiitt  tbe  nuater,  tber  are  nssfponniblB  for  Lis  iicts  a> 
tliL'ir  agcM,'  Tto  wowi*  "let,  wiU  "to  frelf^it,"  do 
-  t  iii:Aa  the  durtant  owner  for  the  mjagfi;'  to,  a 
_■.._..  _. .  .1 ..._ ..  -  ^i^jg  tonnaMdoes  not  mnkettis 
c  the-  inteaMHluot  of  tlie  uwMer.o 
iSitlAlaaeat,  tlie  cbartonir  Li  not 
clotlHHl  \rt1ii  tho cittntetei  ot ownecioi  voyage,''  aodtba 
aenenil  omMr  wHl  be  HoU*  for  every  danuige  vliariteabls 
to tlie  catriec,t  ttnlessU:  aiipenn  b^ expi«89  attpalationL 
tiHi  obUgntioacmild  bave  been  aaaumed  bj tli«cliarl«rer.  ^ 
Ab  executorr  comrajEt  for  tfae  euititoy ment  of  a  veaael 
«ad  lira  pHrcBtis»  bj  one  party  of  a  aliaro  la  lier.  const!* 
tntn  chactBTer  colj  a  bailee  Eoc  hiie.>^  If  it  Is  doubtful 
whetbei  the  cliarterer  \ra»  tu  have  sole  nontrol  ami 
possession,  or  bo  constituted  oirnur  for  the  vosniae,  then 
lite  Kouraal  owuei  laust  be  di-'omed  sucli."  If  the  end 
can  conveolentl;  be  uccomplUlied  without  a  transfer  ot 
the  TBSsel,  coam-wlU  iLMiiMtDa-to  ngutl  tlwcontract  as 
B  dSMiae  of  the  vesneL'* 

V^  H  »Vn'i'^iiu"iwi.rUil»  tV  K^fJI™  Ciltt.'  1JJ[  BIcMifclsoa  g.  *fifc 

PurkliijrAlill.Vwoo-l.  *  JlTw/iirliilLwvtpcr.  lEo  SrKirtaiijnfrnfo', 
IWiKejbol.lf.  IT.  S.li  Willi,  iili;  Klilu"r.t:.it;i™,2  ti.M.  :ui  liuuoa 
B.CBvaruc.Nawb,  tWi  niaAi"7i'ii.  ■  .a':,,  i  ;  ,,   :;  .  .- ,>iil  ■  ■■.  (  [jn- 

R"t':;)if^i^'o™'fc,Yi''..'.^'  ..    >    ■■    .  s 

551;  Fl.;(^;l^■^■rJ.t^™lIliI■!..a  IV.;    ■■  ■    ,  ,     i  ,    ,  ■■■■■■■-■ 


S  Klalaav.Calan,3a*U.Sli  i:*iB«*.CaT>niKllewb.UliaaaBlaa 
fl.  Bockuer,  1  AlnelSM. 

A  The  Nathaotel  Hooper,  3  Sam.  ETTi  The  To!unt«i,  1  Sura.  ul. 
UmltliviTtiomHaar.  Ibiamaii.urtcK.*:};  Caller TMVliuor.ii  llFlt. 
MtiDonamMV-xSneU,  lOUII.IUil'orkliUD.aiU.^Wavd.  AM.  lel. 
^  Taimmw.^Mla,  i  WsUi.  lit:  BIrlej  e.  OlsilstoQe,  1  Ukule  A  a, 
Mt  KialiMi.CMKB,9aaU.IUi  Xolnlyref .  Bmnie,  I  Jobni.  U3)  Tb* 
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tide,  t  Wai«,42ft,  oiqiltlnliig  Harqnaad  v.  Banner,  M  Eog.  L.  ft  E.  18^ 

8  Tho  ToliiBtser,  1  Sam.  651;  Palmer  v.  Gracle,  4  Wash.  C.  0. 122, 
exi^iiiing  Hutton  f .  Bn^gg,  7  Taunt.  14;  2  Marsh.  S39:  PhllUps  v.  Bq- 
die,  15  £ast,M7;  liclot^  v.  Bowne,  1  Johns.  229;  Kleine  v.  Catara,  3 
GflJ].61. 

9  Hooe  «.  Grovefmsui,  1  Cranch,  214;  The  Volunteer,  1  Sum.  lOL 

K)  Reed r.  U.  8. 11  Wall.  601 ;  Togirard  v.  Lorlng,  16  Mass.  836:  Dona* 
lioev.KetteIl,l  Cliff.  135:  Hill r7ili3  Golden  Gate,  Newb.  314:  ThO« 
Tolnnteer,  1  Sum.  651:  Drink  water  v.  The  Spartan,  1  Ware,  160;  Gracl^ 
V.  Palmer,  .8  Wh^t.  605:  Ciarksou  v.  Edes,  4  Cow.  470;  Christie  v, 
lewis, 2  Brod.  &B.  410:  Saville v.  Campion,  2 Bam.  A  AdoL  903;  For-  ' 
Una*.  Hill,  1  Spragae,  124. 

'  11  (Bandeman  v.  Sciirr,  LawBep.  2  Q.  B.  96. 

13  Richardson  v.Wlnsor,  3  Cliff.  406;  Colvlnv.Neirt>err7,6Bligh,187, 
IS  Ward  v.TUampson,  Newb.  0ft. 

14  Certain  Logs  of  Mjihoffany.  2  Sam.  SBOi  Baymond  v.  Tyson,  17 
How.  63;  The  Aoerfoyle,  Abo.  Adm.  252, 255. 

15  Dottidioev.  Ketten,  1  Cliff.  139;  Christie  v.  Lewis,  3  Brod.  A  B. 
ilO;  SaTilie  «.  Campion,  2  Bam.  A  Adol.  803 :  Certain  Logs  of  Mahog- 
any, 2  Sum.  539;  Richardson  v.  Winsor,  3  Cliff.  399 ;  Dean  v.  Hogg,  91 
Bing.  345;  Palmer  «.  Gracie,  4  Wash.  C.  C.  116;  fiooe  v.  Grorerman,  1 
<3raiic]i,214. 

g  205.  Charterer,  when  owner  for  voyage^— 4. 
person  may  be  owner  for  the  voyaee  who,  by  contracty 
nires  the  snip  for  the  voyage,^  if  he  Is  to  have  excloslTe 
possession,  control,  and  management,  to  appoint  the  mas- 
ter, rnn  the  vessel,  and  receive  the  entire  profits,  and  will 
be  responsible  for  damages  and  contracts.^  He  may  ap- 
point the  master  and  crew,  and  becomes  responsible  for 
their  acts;  *  but  otherwise  he  is  not  so  liable.^  The  ap- 
pointment of  the  master  and  crew  is  not  in  all  cases  con- 
dnsive,^  as  the  owner  may  be  liable  according  to  a  par- 
ticnlar  custom.*  If  the  nature  of  the  service  and  due 
littainment  of  the  object  of  the  voyaze  requires  the  vessel 
to  be  absolutely  under  the  control  and  subject  to  the  orders 
and  direction  oi  the  charterers,  it  will  be  construed  as  a 
demise  of  the  vessel,  ?  and  the  services  of  the  master  and 
crew  x>as3  as  accessorial  to  the  principal  subject-matter  of 
the  contract,  and  they  attorn  to  it,  and  become  servants 
of  tbo  cfaarterer.i^  Charter  parties  mav  be  and  sometimes 
are  so  framed  that  the  vessel  herself  is  let  to  hire.  In 
such  cases  the  charterer  becomes  the  owner  for  the  term, 
and  the  master  and  crew  become  servants  of  the  charterer, 
and  are  bound  to  obey  his  orders.  ^  In  a  charter  party  of 
tlie  aeoond  kind,  not  only  the  entire  capacity  of  the  ves- 
sel itself  and  the  possession  is  passed  to  the  chfurterer,  but 
the  entire  control  and  management  is  given  up  to  him;  lo 
and  where  it  operates  as  a  demise  of  the  vessel,  the  char* 
ierer  becomes  liable  as  owner  of  the  vessel,^^  and  the  gen- 
ersQ  owner  loses  his  lien  for  frei^j^t,^  the  charterer  being 
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substituted  in  his  place.  The  master  may  be  owner  for 
the  voyage,  !•*  and  when  so  he  cannot  bind  the  general  own- 
ers personally  for  supplies  which  he,  as  charterer,  was 
bound  to  furnish.^* 

1  Certain  Logs  of  lilabosany.  2  Sam.  697:  The  Yolanteer,  1  Sum. 
CCJ;  Clarkson  v.lSrles,  4  Cowen,  470:  Hooe  v.  Orovermau,  1  Oranch,214: 
Marcardier  v.  Chesapeake  Ins.  Co.  8  Craiich,  89;  Tli9  Nathaniel 
Hooper,  3  Sum.  677;  Mclntyre  v.  Bowne,  1  Joims.229;  Webb  v.  Telrco, 
1  Cmt.  lOi).    And  seo  Bev.  Stats,  sec.  4JcMi. 

2  Hill  V.  The  Golden  GatP.  iivv,-X  308;  Winter  v.  Slmonton,  9 
Cranch  C.  C.  104;  Grade  v.  Pahuer,  u  Wheat.  632:  Marcardier  v.  Cliesa*> 
peakelns.  Co.  8  Cranch,  39;  lUcIne  r.  Catara,  2  Gail.  75;  The  Volua* 
teer,  1  Sum.  533:  Clarkson  v.  Edes,  4  Cowen,  470;  Certain  Logs  of  Mi^ 
liogany,  2  Sam.  537. 

3  Reed  v.  U.  S.  II  Wall.  601 ;  Campbell  v.  Perklnft»  8  N.  Y.  430:  Dona^ 
hoe  V.  Kettell,  1  CliH.  133:  Marcardier  v.  Chesapeake  Ins.  Co.  U  Cranctip 
80;  Hooe  v.  Grovorman,  i  Crauch,  214. 

4  Beed  r.  U.  S.  11  Wall.  601 ;  Feckman  v,  Woods»  3  Mass.  481. 

5  Drlnkwater  v.  The  Spartan,  1  Ware,  160;  Trinity  House  v.  Clark,  4 
Manlo  &  S.  288. 

6  The  Waldo,  2  Ware,  165;  Emery  v,  Hersey,  4  Me.  407. 

7  The  Aberfoyle,  Abb.  Adm.  251 ;  The  Volimteer.  1  Sum.  551:  Dona^ 
hoe  V.  Kettell,  I  Cliff.  Ud;  Gracie  v.  Pahner,  8  Wheat.  605;  Webb  o. 
Pelrce,  1  Curt.  104;  Clarkson  v.  £des,  4  Cowen,  470;  Taggard  r.  Lorinff. 
16  Mass.  336:  Raymond  v.  Tyson,  17  How.  53;  Plckman  v.  Woods,  S 
Mass.  481;  vallejo  v.  Wheeler,  Cowp.  143:  Holmes  t.  Pavehstedt,  6 
Sand.  100 ;  Perkins  v.  Hill,  2  Wood.  &M,  162.  * 

8  Donahoe  v.  KettelL  1  Cliff.  13!);  Certain  Logs  of  MahogaDy,  2  Sum. 
S97;  Webbv.Peirce,l  Curt.  104;  Tago^ardv.  Loring,  16  Mass.  336;  The 
Aberfoyle,  Abb.  Adm.  251 ;  Gracie  v. Palmer,  8  Wheat.  605;  Chuksou  v. 
Edes,  4  Cowen,  470;  Baymond  v.  Tyson,  17  How. 53;  Pickmaii  v. Woods, 
3  Mass.  481 ;  YaJlejo  v.  Wheeler,  Cowp.  143;  Holmes  v.  PaveusteUt,  5 
Sand.  100;  Perkhis  v.  HiU,  2  Wood.  &  M.  162. 

9  Richardson  v.  WInsor,  3  Cliff.  401 :  The  Voltmteer,  1  Sum.  566;  The 
Aberfoyle,  Abb.  Adm.  251;  Drinicwacer  v.  The  Spaitan,  1  Ware.  160: 
Colvin  r.  Newberry,  8  Bam.  &  C.  166. 

10  Drlnkwater  v.  The  Spartan.  1  Ware,  157:  Donahoe  v.  Kettell,  1 
Cliff.  13i);  Gracie  v.  Palmer,  8  Wheat.  605;  Trinity  House  v.  Clark,  4 
Maule  &  S.  288;  Eames  v.  Cavaroc,  Newb.  530,  r»Rt.Tngiii«hing  Colvlu  «. 
Newberry,  1  Clark  &  F.  283. 


11   Richardson  r. WInsor,  3  Cliff.  406;  The  Phcebe,  1  Ware,  286;  Emery 


12  Drlnkwater  v.  The  Spartan,  1  Ware,  157 ;  Trinity  House  v,  Clark,  4 
Maulo  &  S.  288;  Hatton  v.  Bnigg,  7  Taunt.  14:  2  Marsh.  33»;  Palmer  o. 
Gi-acie,  4  Wash.  0.  C.  118;  Webb  v.  Pelrce,  i  Curt.  106;  Kielue  v.  Ca- 
tara, 2  Gall.  61. 

13  Arthur  v.  The  Casslus,  2  Story,  93,  doubting  Taggard  v.  Lorinff,  16 
Mass.  336.   AndseeMASTEa,S134.  — o    -«o  -• 

14  Tliomas  r.  Osbom,  13  How.  80:  Webb  «.  Pelrce,  1  Curt.  104;  Perry 
«.  Osborne,  1  Curt.  107;  Cutler  r.  WInsor, «  Pick.  335;  Wmsor  r.  Cntts, 
7  Me;;26l;  Sprat  r.  Donnell,  26  Me.  185;  Tasfgard  v.  Loring,  16  Mass! 
330;  Thompson  v.  Hamilton.  12  Pick.  425;  Manter  v.  Holmes,  10  Met. 
402;  Thompson  v.  Snow,  4  Me.  261.  . 
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§208.  Vessel  let  on  shares.  ~  Where  tlie  master 
es  a  contract  of  the  vessel,  and  directs  her  employ- 
ment, the  earnings  to  bo  divided  between  him  ana  the 
owners,  it  is  a  lease  or  charter  of  the  vessel,  and  tlie  gen- 
eral owners  are  not  liable  on  his  contract  for  supplies  fur- 
nished to  the  vessel  while  thus  employed. ^  The  owners 
do  not  thereby  become  jointly  hablo.^  In  victualling  and 
manning  the  vessel,  he  a<-rH  on  liis  own  account,  and  not 
as  agent  of  the  owners.*  He  is  deemed  owner  |jro  hoc  vice, 
and  is  alone  res[»onsiblo  for  mipplies,^  and  for  ''small 
generals."  »  Sailing  the  vessel  on  Rliares,  hiring  the  crew, 
paying  and  victualling  them,  paying  half  port  charges, 
and  paying  over  to  the  owners  one-half  of  the  freight,  con- 
6titate  one  of  several  owners  owner  for  the  voyage.** 
"Where  the  master  chartered  the  vessel  for  a  specilio  sum, 
and  agreed  to  f  urnisii  her  with  all  re(|uisito  stores,  he,  amd 
not  the  owners,  is  exclusively  responsible  for  supplies;  ^ 
whether  he  \a  liable  for  repairs  depends  on  usage.*  A 
jiersonal  a^reenu;nt  for  a  common  enterprise  and  division 
of  prolitH  is  not  a  charter  party  giving  a  lien  on  the  vefH 
flel> 

1  Skolflekl  i>.  Pottpr,  2  Wart*.  3"S;  Thompson  v.  Hamilton,  12  Pick. 
42.>;  iaifjfjirdr.  Loriu«'.  IJ  MasH.  S^JO;  Eui.'ry  r.  lleraey,  4  Me.  407;  Cut- 
ler».  Tliia-1<»,  ifO  Mo.  2l'i;  'i  liomn^on  r.  Saow.4  Mo.  2.A;  Cutler r.  Win- 
sor,  <>  Pick.  'Mo;  Thu  Cru;>ador,  i  waro,  411.    Suo  Mastisr,  S  lU. 

2  Tbo  rh(Bbe,  1  Ware.  2o;»;  Rejrnulibi  v.  Toppan,  15  Mass.  370;  Tag>*  - 
gard  V.  Luring,  IJ  Mna.  33j. 

3  Fox  V.  liolt,  4  Ben.  2:M;  Webb  v.  Pelrce,  1  Curt.  104;  Mayov.  Snow, 
2  Curt.  lUJ. 

4  Kenzcll «.  Klrlc.  37  Darb.  1 13. 

A  Mayo  p.  Snow,  2  Curt.  1U3;  Webb  v.  Pelrce,  1  Curt.  104.  rererslna 
S.  C.  I  Spniffua,  l.J. 

6  ThomaH  v.  O:iborn,  in  ITow.  22:  llallet  v.  Columbian  Ins.  Co.  8 
Julin». '<i7J;  TUori»».  Il:iauiioml,  12  WalJ.  4l«);  Webb  v.  Teirce,  1  Cuit, 
104;  S.  C.  I  Spra^uu,  l.J.    Aad  sou  Ejv.  Stau.  sec.  i2^, 

7  Mott  c.  Raetrnan,  ;i  nUitchf.  171 ;  RkolfloMr.  Potter,  2  Waro,  T-H; 
Frazur  v.  ilac^ii.  14  Ea-it, 2-i i;  i  iiom:>  ;u;i  e.  Suow,  4  Mo.  2ik:  The  Larch. 
2  Curt.  434;  Webb  c.  Pelrco,  1  Curt.  104. 

«  Packard  p.  Tho  Louisa.  2  Wood.  &  M.  M;  The  Beaslde.  2  Sum. 
687;  Tho  Gcurgc.  I  Sum.  lAl,  b.l. 

9    Vandcwatcr  r.  The  Taiikeo  Blade.  1  McAlL  9. 

g  207.  Charter  to  govornment.— Where  the  contract 
warranted  the  vessel  to  bo  kept  seaworthy,  and  she  be 
camo  unsea worthy  by  tho  action  of  sea  worms  incident  to 
southern  waters,  the  owner  cannot  recover  for  her  loss  by 
thi:*  cause.  I  Where  the  terras  of  \  ho  contract  are  that  the 
owners  shall  keep  the  vessel  *'  tight,  staunch,  etc.,  lit  for 
merchant  service,"  tliev  cannot  recover  for  service  while 
laid  up  for  repairs.^    where  the  contract  was  for  a  per. 


diem  compenBation,  the  GoTemment  is  not  the  owner  for 
the  voyage,  and  is  not  liable  for  the  expenses  of  the  pilot 
and  crew  sent  to  her  assistance.^  Where  the  quarter- 
master-general ordered  the  price  Hzed  by  the  contract  to 
be  reduced,  and  the  owner  allowed  her  to  remain  in  the 
service  of  the  Government,  he  is  concluded  by  bis  acqui- 
escence in  the  reduction  In  the  price.^  When  payment  is 
to  be  made  by  the  day  until  discharged  by  the  charterer, 
a  retroactive  order  of  discharge  will  not  deprive  tho  own- 
ers of  their  rights  to  the  charter  money.^  It  is  t  ho  duty  of 
the  Government  to  notify  of  the  discbarge,  and  tiil  no- 
tice the  owners  are  entitled  to  payment  for  the  hire.^^  The 
owners  are  entitled  to  extra  freight  for  conveyance  of 
goods  beyond  the  point  agreed  on.?  Where  the  loss  of 
service  was  due  to  the  neglect  of  duty  of  the  quartermas- 
ter, the  owners  may  recover  to  the  time  of  the  actual  dis- 
charges Where  the  appropriation  to  the  use  of  the  Gov- 
ernment was  made,  not  by  the  right  of  eminent  domain, 
nor  by  milit-ary  law,  bat  by  virtue  of  an  option  to  purchase 
the  vessel  reserved  in  the  charter  party,  an  award  of  the 
second  auditor,  in  case  of  her  loss,  is  not  conclusive  on 
the  owners.^  Where  the  vessel  was  injured  in  tJie  Gov- 
ernment service,  by  a  forced  employment  beyond  her 
capacity,  the  Government  was  held  liable  for  the  dam- 
agc^*)  The  Government  is  not  liable  for  demurrage  for 
detention  on  the  return  trip  after  the  discharge  of  the  ves- 
sel under  the  terms  of  the  contract-^* 

1  Prattv.U.S.3Ct.CL10S. 

2  White  V.  n.  8. 11  Ct.  CL  678;  Seed  «.  XT.  S.  11  WaU.  691;  Hawkins  «. 
TarzeU,5  £L  &  B.  883. 

J   Reed r. U.S.  11  WaU. 691. 

a \  ^J^flfy,?'  ^v  S-  4  Ct.  a.  401 ;  Clyde  v.  V.  S.  6  Ct.  CI.  184:  Cobb  v.  U. 
Sniy*  ^KK'^A  Martin  v.  U.  b,  6  Ct.  CL  214;  Crary  ©.  U.  S,  5  Ct.  CL  2313 
Tborue  v.  U.  8. 6  Ct.  CL  242. 

*  I«earyr.U.8.9Ct.CL288. 

6  Smith  t>.  U.  8. 9  Ct.  CL  237. 

^  Swain  V.  n.  S.  2  Dot.  36. 

8  Foggr.U.8.6Ct.CLiM. 

»  Bogert  V.  U.  8. 3  Ct.  CL  18;  Conrad  v,  U.  S.  Id.  89. 
U?S?ld?234!'^'  S.  3Ct.CL66;  Morgan  v. U. 8. 6 Ct. CL  183;  Leazyv. 

11  Claim  of  Clarke  A  Co.  4  Opln.  Att.-Qen.  83. 

§  20a  Liability  for  loss.— Where  the  Government 
insures  in  a  charter  party  against  the  "war  risks/*  and 
Anll^^fi  "  driven  ashore  by  a  gale,  and  captured  by  the 
fianS^'  *  1  *?*  -PJL  ^^®  enemy  constitute  the  proximate 
uttosd  of  1068.1    Where  the  owners  assumed  the  iT»ft»'in4> 


xida,  and  fhe  loss  'wm  oocai^onQd  by  amaziBe  risk,  the 
owneia  most  Ibear  the.  Iobs^^  as  where  the  Tessel  is 
wrecked  by  a  coUiaioB,*  or  by  ice  in  the  riyer>  Where 
the  Oovemment  aasiuiied  the  war  risk,  aitd  the  contract 
fixed  au  appraised  val^ia  on  the  vessel,  and  the  vessel  was 
destroyed,  the  Government  was  liaise  only  for  the  balance 
of  the  appraised  value  over  the  expenses,  repairs,  and  the 
agreed  profit.^  Where  the  Government  assumes  the 
**  war  and  aU  ether  risks,"  damages  for  an:  injury  by 
mnntng  afiajaast  ships,  in  a  river,  without  the-  fault  of  the 
master  awi  crew,^  xna^  be  lecoveied**  If  the  vessel  is 
lost  through  the  negligence  or  carelessnesa  of  the  em* 
ployees  of  her  owners,  the  Government  is  not  liable; 
otherwise  if  lost  through  the  negligence  of  oMcers  or 
aeents  of  the  Government  J  Where  the  owners  assumed 
the  marine  and  fire  risks^  and  the  Government  all  other 
risks,  and  the  vessel  was  bamed,  the-  owners  are  mititled 
to  remuneration  up  to  the  timet  of  her  loas.^  Where  the 
owners  retain  possession  and  control  d  the  vessel^  it  is  a 
mere  contract  of  afEreightment,  and'the  Grovemment  is  not 
liable  for  her  loss  by  £re> 

1  Gl7de«.I7.8.9CkCLlM;^^Ba)Ber«kI7..&3iCt.OL78. 

2  Beybold v.  U.  8.5  Ct.  GL2r7; Fl««bla«hfre»  St F. CkK v. XT. Cke€t.  OL 
1;  U.  8.  V.  KlmbaU,  13  WaU.  630;  Beedv.TJ.  8. 11  WalL  891. 

»  Xtott  P.  Uv  8;  •  Ct  €L  W;  eeedVOS  «.  IT.  &  e  Gt.  01. 146. 

4  Beg4M>ld«;F.&)BWal.Sir. 

a   8toe«i^.U.S.6€t.GL168;  K«wBedn»aAo.lM.Ffop.OO.«.U.  8. 

e  oarkvkUL&sGtiCLfn. 

7  laie  Waltfaan,  U  Opiit.  Att  Otn.  IBL 

8  Krecmaiir.U.  &aCt.01.278. 

9-  eOa/tr  ».  U.  a  86  F.  a.  285,  aWnalng  8.  a  » Ot  OL  MR 

i  209.  Obligatioas  of  parties.— It  is  immaterial 
that  the  charter  party  was  executed  subsequent  to  its 
date,  when  the  services  began  on  that  date.^  Where  the 
conditions  of  the  contract  are  illegal,  it  is  void,  but  if  the 
illegality  was  not  known  to  the  parties,  subsequent  obli- 
gations growing  out  of  it  would  be  binding.  ^  \Vhere  the 
owner  oi  a  vessel  employed  a  tow-boat,  which  is  lashed 
alongside  for  towage  purposes,  the  obligations  of  the  hirer 
Ip  case  of  loss  or  injurv  to  tow  while  in  the  service  is  de- 
termined accordingly.6  Under  a  contract  simply  giving 
^e  use  and  disposal  of  the  vessel,  the  owners  are  not 
bound,  in  the  absence  of  proof  of  usage  or  custom,  to  alter 
materially  the  construction  of  the  vessel.^  Where  the 
charterers  were  to  have  control  of  the  vessel,  and  the 
owners  were  to  nominate  and  the  charterers  to  appoint  and 
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ay  the  chief  engineer  and  captain,  the  owners  were 
ound  to  keep  the  boiler  in  good  condition,  and  were  in 
possession  for  that  purpose.*  Where  a  charterer  abso- 
lutely refused  to  receive  the  vessel  the  owners  are  not 
bound  to  keep  her  in  readiness.^  Where  the  vessel 
becomes  disabled  by  accident  while  loading,  the  freighter 
will  not  be  bound  by  the  charter  unless  she  is  repaired 
and  rendered  fit  in  a  reasonable  time.  7  The  positive 
refusal  to  furnish  a  cargo  dispenses  with  the  obligation 
of  waiting  to  receive  it.  8  The  owner  under  a  charter 
party  is  only  a  bailee  for  hire,  and  as  such  id  bound  to  the 
use  of  only  ordinary  skill  and  care.^ 

1  Bowleyv.  n.  S.8Ct.  C1.189. 

2  Wilson  V.  Le  Boy,  1  Brock.  447. 

3  Beeves  v.  The  Gonstitntion,  Gllp.  679. 

4  Beecher  «.  Bechtel,  3  Blatchf .  4(1 

5  The  Francis  Wrlgbt,  7  Ben.  88. 

6  Bae1;]ervBors,7Ben.  280. 

7  Furrls  v.  Tiinno,  1  Brev.  259;  S.  C.  2  Amer.  Dec.  664* 

8  HaQ  V.  Hurlbiit.  Taney,  598,  denying  Avery  v.  Bowden,  A  BUls  A  B. 
714;  6  Ibid.  953;  Clarkev.Crabtree,2Gait.92;  laelnev.Gatara,2GalL6L 

9  Lamb  9.  Parkman,  1  Spragae,  843. 

§  210.  Obligations  imperative.^ The  performance 
of  the  conditions  of  a  charter  party  is  imperative.  ^  If  what 
is  agreed  to  be  done  is  possible  or  lawful,  it  must  be 
done,2  and  performance  is  not  excused  by  accident.^  Ko 
exceptions  of  a  private  nature,  not  contained  in  the  con- 
tract itself,  can  be  engrafted  bv  implication  as  an  excuse 
for  non-performance.^  A  blockade  of  the  port  of  destina- 
tion dissolves  the  charter  party  ;^  but  capture  merely 
suspends  it.«  So,  embargo  merely  suspendB  it.  7  "Where 
the  language  of  the  contract  is  absolute,  performance 
is  not  dispensed  with  by  the  subsequent  change  in  mil- 
itary operations.8  Where  the  charter  party  contained 
an  exception  in  regard  to  the  restraints  of  rulers  and 
princes,  it  operates  as  an  excuse  onlv  for  the  ship-owner, 
and  in  the  absence  of  such  a  stipulation,  the  owner  is 
bound  to  receive  on  board  the  return  cargo,  even  though 
prohibited  by  the  authorities.*  Where  performance  was 
to  be  as  soon  as  the  upper  lakes  were  navigable,  a  tempo- 
rary obstruction  suspends  the  contract.^  A  deviation 
from  the  voyage  is  not  excused  by  reason  of  Insufficiency 
of  crew,  caused  by  sickness  and  desertion.^^  When  the 
charterer  is  on  board,  and  consents,  a  deviation  will  not 
annul  the  contract.^^  So  of  a  deviation  made  with  the 
consent  of  the  consignee.  ^^ 
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1  Kllboarae  v.  Stote  Sat.  Inst,  of  St.  Loiil9t22  How.  flOS;  Snence  9. 
Cbodwlck.  10  Q.  li.  617;  Uudsou  Caual  Co.  r.  Penn.  C.  Co.  8  Wall.  289; 
Baudall  V.  Lynch,  13  East,  Hi). 

2  The  Harrlman,  9  Wall.  177;  Totiteng  r.  Hubbard,  2  Boa.  A;  P.  291; 
Odliu  V.  Iiu.  Co.  of  Va.  2  Wash.  C.  C.  31».  ' 

3  Holyoko  r.  Depew,  2  Ben.  341 ;  Spence  r.  Chodwick,  10  Q.  B.  517; 
Tontengr.  Hnbbard,3Bo8.  A  P.  291;  Bllprht  r.  Page,  3  Bos.  AP.2HS; 
Hadley  9.  Clarke,  8  Term  KepJ  25:»;  Mediros  r.  Hill.  8  Biug.  231. 

4  Howland  v.  Oreenway,  23  How.  fi02;  Atkinson  v.  Ritchie,  10  East, 
530. 

5  Scott  V.  Llbby,  2  Johns.  836;  8.  C.  8  Amer.  Dec.  431 ;  The  narrlman, 
0  Wall.  174;  Lortllard  r.  Palmer.  15  .lohita.  14.  The  act  of  saiiinjor  with 
intent  to  violate  blockade  Is  In  Itself  illepml—Tho  Admiral,  3  WalL  615; 
Hediros  r.  Hill,  8  Blng.  231.    And  see  Pkizjs. 

6  Bork V.Norton, 2 McLean, 437;  Havelock r. Qeddes,  10 East, 555. 

7  Odiln  V.  Ins.  Co.  of  Penn.  2  Wash.  C.  C.  819;  Hawley  9.  Clark,  S 
Term  Rep.  25:^;  Bork  r.  Norton,  3  McLean,  4J8. 

a   The  Harrlman,  9  Wall.  161 ;  Medlros  v.  Hill,  8  Bhi?.  231. 

9  Holyoke  v.  Depcw,  2  Ben.  342 ;  Bruce  v.  Nloolopiilo,  24  Law  J.  N.  8. 
821 ;  Blight  r.  Page,  3  Bos.  A  P.  2^id;  Sjp4>rds  v,  Luscombe,  16  East,  201; 
Brooks  ff.  MIntuni.  1  Cal.  4M;  Diiff  v.  Xawreuce.  3  Johns.  Cas.  164;  O0- 
den  r.  Graham,  31  Law  J.  N.  6. 26;  Spencer  v.  Chodwlck.  10  Q.  B.  517; 
Touteng  v.  Hubbard,  3  Bos.  A  P.  201.  But  see  Morgan  v.  Ins.  Co.  of  N. 
▲.  4  DalL  445. 

10  The  Nathaniel  Hooi>er,  8  Sum.  642;  8.  C.  2  Law  Rep.  188. 

11  The  Ethel,  5  Ben.  154. 

12  Mason  «.  Tlie  Blalrcau,  2  Cranch.  240. 

13  Thatcher  «.McCulloh,01cott,  365. 

§  211.  Rights  of  O'wners.—Where  the  covenant  is  to 
proceed  to  a  foreign  port  and  there  take  on  a  cargo,  and 
tbe  charterer  declineci  to  put  a  carjs^o  on  board,  the  owner 
may  engage  in  anotber  voyage,  and  freigbt  to  be  earned 
cannot  he  claimed  by  tbe  charterer.  1  If  charterer  at  a 
foreign  port  is  unable  or  unwilling  to  load  the  ship,  the 
master  may  take  a  cargo  from  others,  and  the  owners  will 
have  a  lien  for  the  freight  agreed  upon:  and  if  the  master 
stipulates  for  freight  free,  the  owner  lias  his  remedy  on 
tbe  charter  party."  If  the  vessel  wastes  time  in  interm.^- 
diate  voyage,  or  at  an  intermediate  port,  the  owners  can- 
not  complain  of  a  failure  of  shippers  to  furnish  the  cargo ;  ^ 
and  when  tbe  return  cargo  is  not  ready  at  tlie  appointed 
time,  both  parties  are  absolved  from  their  contract.'*  The 
owner  may  recover  damages  for  prohibited  articles  put  on 
board  which  caused  a  seizure  of  the  vessel.^ 

1  Kleine  9.  Catara,  2  Oall.  74:  Havelock  r.  Oeddes,  10  East,  559: 
Jameson  9.  Laurie,  cited  hi  Abb.  on  Sh.  188;  PuUer  v.  Halliday,  li 
East,  4M;  Palmer  v.  Oracle,  4  Wash.  C.  C.  124;  Hyde  v.  Wallis,  3  Camp. 
202. 

2  Palmer  V.  Oracle,  4  Wash.  C.  G.  124j  Hyde  9.  WalUs,  3  Camp.  202; 
Paul  V.  Birch,  2  Atk.  621 ;  Hogsheads  of  Molasses,  4  Blatcof.  322;  Heck- 
scher  v.  McCrea,  24  Wend.  304.  And  see  Pasioht. 
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I  Bain  v.HarIbQrt,Ttti6:F»  689. 

4  Klelne  v.  Catara,  3  OaU.  79;  Ro1>eit8on  o. Betbmie*  9  Jobm.  se. 

6  Sparks  V.  West,  1  Wasb.  C  C  238;  XT.  8.  v.  Chenowitb,  6  Mct^ftan, 
119. 

§  212.  Rights  of  charterers.— The  charterer  mav 
suDstitute  a  sound  carso  for  one  damaged  before  the  sail- 
ing of  the  vessel,  and  it  is  the  duty  of  the  master  to 
receive  it.^  Where  the  own^s  agreed  to  take  on  all  law- 
ful goods  and  merchandise,  the  cbarterers  were  not 
restricted  to  any  kind  of  cargo.^  The  charterers  are 
entitled  to  a  deduction  for  peculiar  damage  for  not  being 
allowed  to  send  the  quantity  of  merchandise  not  taken, 
and  which  ought  to  have  been  taken;  *  so  they  have  a  rem- 
edy in  damages  for  a  short  delivery,'*  and  on  non-delivery > 
tn  determining  the  respective  shares  of  parties  to  aa 
agreement  for  the  employment  of  a  vessel  expired  before 
her  return,  her  value  must  be  determined  by  tier  value  at 
the  time  of  her  arrival.*  The  charterer's  right  to  the 
possession  of  the  vessel  is  lost  by  a  voluntary  snrveDder 
to  the  owner.  7 

1   TtteCar?iof  TheLiiteUii,6Ben.56S. 

5  Freeman  «.  1  Cargo  of  Salt,  40  Hnnt^Mer.  Mag.  157. 

3  Weston  v.  Mlnot,  3  Wood.  &  M.  443;  Bonimann.«.  Tooke,  1  Oua^* 
376;  Dunbar  v.  Buck,  6  Munf .  84. 

4  Bitchle  V.  Atkinson,  10  East,  295. 

6  The  Panama,  Olcott,  363;  TheYolnnteer,lSnm.5SL 

6  Foster  v.Goddar(l,l  Cliff.  158. 

7  Bergen  v.  The  Tamerend,  40  Hnnt's  Mer.  3bg.  708t 

§  213.  Hights,  duties,  and  obUgatLons  of  master^ 

The  master  may  refuse  goods,  if,  in  his  honest  judgment^ 
they  are  in  a  condition  or  of  a  character  that  thev  cannot 
be  carried  without  injurjr  to  the  cargo:  ^  he  may  oisregsupd 
the  stipulations  as  to  freights  above  deck,  but  compensap 
tion  may  be  decreed  for  the  loss  of  spaee^^  A  master 
may  keep  a  larger  quantity  of  ballast  than  the  charter 
party  allows.'  where  the  contract  stipulated  for  certain 
articles  for  ballast,  it  is  the  duty  of  the  carrier  to  receive 
such  AS  the  charterers  offer.**  If  he  neffleots  necessary 
preparations  and  in  conseQuence  is  obliged  to  tiUce  on 
stone  as  ballast,  the  loss  must  fall  on  the  owners.^  Where 
the  master  retains  part  of  the  vessel,  he  is  entitled  to  the 
freight, <^  cmd  where  he  takes  the  vessel  on  a  "lay"  he 
must  pay  a  reasonable  freight  for  the  carriage  of  his  own 
cargo/'  Where  the  owner  under  a  charter  party  was  en- 
titled to  the  cabin,  the  master  is  liable  for  the  use  of  one 
of  the  state-rooms,  even  though  it  would  have  remained 
empty.s   He  is  liable  for  the  passage^noney  of  a  paaseo- 
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ger  carried  by  him,  although  he  never  received  it.*  The 
master  takes  on  Iiimself  the  risks  and  dohiys  incident  to  u, 
method  of  unloading  according  to  a  custom  of  the  port.^<> 

1  Boyd  V.  Moses,  7  WalL  316. 

2  Reynolds  «.  The  Joseph,  2  Hughes,  68. 

3  Beynolds  9.  The  Joseph,  2  Hughes,  S8. 

4  Bich  V.  Parrot.  1  Sprague,  S58. 

5  Bich  V.  Parrot,  1  Sprague,  358. 

6  Perkins  r.  Hill,  2  Wood.  A  M.  162;  The  YolanteAr,  1  Sum.  Kl. 

7  Thomas  v.  Osbom,  19  How.  31 ;  Oracle  v.  Palmer,  8  THieat.  60S.    * 

8  Wlnsor  v.  Sampson,  1  Sprague,  048. 

9  BenneU  r.  Kimball,  5  Allen,  356. 

10   The  Glover,  1  Brown  Adm.  168;  Towie  v.  Kettell,  6  Gush.  18. 

§  214.  Liability  of  partie8.^Where  the  charter  i>ar- 
ty  is  a  mere  contract  of  affreightment,  the  owners  are  com- 
ZBon  carriers,  and  will,  in  general,  be  responsible  for  fail- 
tiro  to  convey  the  goods.*  TTlie  owners  are  responsible  for 
loss  by  defects  in  the  vessel,  wlicther  latent  or  visible, 
known  or  unknown.^  Thev  are  not  responsible  for  loss 
or  damage  occasioned  by  the  fault  of  tlie  charterer,  by 
the  act  of  God,  or  of  the  public  enemy,  or  some  cause 
excepted  in  the  contract,^  unless  chargeable  with  neglect 
or  fault.*  They  are  responsible  for  tlie  qualifications  of 
the  master  selected  by  them,^  but  they  are  not  liable 
for  barratry  of  master  and  crew  beyond  tlie  sum  men- 
tioned in  the  charter  party .«  Damage  sustained  in  conse- 
qnence  of  the  vessel  being  obliged  to  perform  quarantine 
Biiottld  be  borne  by  the  owner  oi  the  vessel.^  Where  the 
charterers  were  ready  to  receive  the  cargo,  but  the  master 
did  not  arrive  till  two  days  after  the  time,  the  charterers 
are  not  liable  for  extra  expenses  in  unloading.  ^  Where 
other  goods  tlian  those  contracted  for  were  substituted, 
and  received  by  the  master  under  protest,  with  addi* 
tional  claim  for  ireight,  tlie  hirer  was  held  liable  for  such 
additional  freight.^  Where  damage  is  caused  by  an  ex- 
plosion, only  defects,  hidden  and  unknown  at  the  date  of 
the  contract,  will  discharge  him  from  liability.^  Where 
goods  are  landed  tit  the  wrong  jilace  during  the  master's 
ulness  by  the  mate,  at  the  request  of  the  supercargo,  asent 
of  the  charterers,  the  latter  must  bear  the  expense.  ^1^  A 
special  agent  of  the  charterer  is  not  authorized  to  charge 
expenses,  advances,  and  liabilities  against  the  owner  dn 
an  implied  obligation  to  him.  ^^  If  the  consignee  was  cog- 
nizant of  the  conditions  of  the  charter  party,  nis  advances 
axe  deemed  chargeable  to  the  charterer*^ 

PBBTY  S.  a  A^r-17» 
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,  1  Elcharason  v.  Wlnsor,  3  Cliff.  401 ;  Tho  Volnnteer,  1  Sum.  5M . 

2  "VYcrk  r.  Leathers,  1  Woofls,  273;  rutnam  r.  Woofl,  3  l^Iass.  4S5. 

3  Richardson  r.  Wlnsor,  3  Cliff.  401 ;  Tlie  Niagara,  21  IIow.  23. 

4  Tho  Casco,  4  Law  Rep.  471. 

5  Dutton  V.  Tlio  Tuj  Express,  8  Cliff.  462. 

6  Campbell  v.  Tho  Alknomac,  Bee,  124. 

7  Holyoke  r.  Depew,  2  Ben.  342;  Duff  r.  Lawrpn<»e,  .1  .lobns.  Cas.  1R4. 

8  The  Mary  E.  Taber,  1  Ben.  106;  Blossom  «.  Smith,  3  Blutchf.  3m. 

9  Pieces  of  Liunber,  7  Ben.  3Sn. 

10  Stewart  r.  Western  Union  R.  R.  Co.  4  Blss.  862. 

n  Weston  r.  Mlnot,  3  Wood.  &  M.  436. 

12  Tho  Joseph  Cunard,  Olcott,  120. 

13  Many  r.  Watts,  15  La.  An.  430. 

§  215.  Liability  for  delay.— A  carrier  is  not  r<»?«poTi- 
aible  for  the  conseqiumces  of  dehiy  in  a  voyage,  if  not 
attributable  to  liis  fault  or  negligence,  aa  in  case  of  lioin- 
terous  weather,  adverse  winds,  or  low  tide.^.i  A  forfiMe 
detention  will  excuse  from  tlie  performance  of  an  obii^ja- 
tion  created  by  law.^  Where  tnere  is  no  stipulation  t  liat 
the  vessel  will  arrive  at  or  before  a  particular  day,  the 
shipper  takes  the  risk  of  delay  or  detention  by  any  Bupo- 
rior  force  which  the  vessel  could  not  resist  or  overcome.* 
The  usual  time  of  a  voyage  ia  not  a  circumstance  which  of 
itself  imports  culpable  negligence  or  want  of  skill  r»r  anu- 
petency  in  a  crew  which  occupies  nearly  doubln  t]m  iiHual 
time  in  making  it.*  A  charter  on  time  at  a  spccitied  rate 
creates  an  obligation  on  the  vessel  to  sail  %vit]iout  dolay, 
and  proceed  with  all  reasonable  dispatch.*  Unu«*ual  d  ilil- 
culty  in  obtaining  a  master  and  crew  does  not  excuse 
from  performance  of  the  contract.^  Where  the  v<*sst'l  wa.s 
frozen  in  and  the  captain  died,  the  owner  is  entitled  to 
indulgence  to  procure  a  new  master  an«l  await  relief  of 
the  vessel;  7  but  if  the  owner  repudiates  the  R;[j;r«*ciueiit., 
the  vessel  must  bear  the  consequences  of  non-j)erform- 
anceof  contract.^  Where  the  delay  ensues  from  uuf ore- 
seen  causes,  the  charterer  is  entitled  to  damag«^s  as  com- 
pensation for  the  injury  he  may  sustain. «  So  fur  delay 
occasioned  by  the  master  in  passing  a  port, i"  or  for  not 
having  her  sails  in  proper  condition,  whereby  the  voyage 
was  delayed.  11 

1  Clark  V,  BamweU,  12  How.  272;  Boyle  v.  McLaughlin,  4  Harr.  Jk  J. 
291. 

2  The  Onrust,  6  Blstchf.  M6;  Wlbert  r.  N.  T.  &  E.  R.  R.  Co.  12  N.  Y. 
245;  R.  C.  19  Barb.  S6;  ilarraony  v.  Blnsh;un,  1  Ducr,  2u:»:  I'nrsou.H  r. 
Hardy,  14  Wend.  215;  Conger  r.  Hudson  Rlv.  R.  R.  Co.  6  Dutr.  375; 
Coombs  V.  Nolan,  7  Ben.  303;  Cross  v.  Beard,  20  N.  Y.  85;  Ford  tf.  Cotet)-> 
worth.  Law  Bep.  4  Q.  B.  127. 
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8  Bail  V.  Hnrlbnt,  Taner,  597:  Hurst  «.  Usbome,  18  Com.  B.  144; 
SchiUzzl  V.  Derry,  4  EL  &  B.  873;  mdley  v.  Clark,  8  Term  Bep.  259. 

4  The  Gentlemaa,  01cott»  110. 

6  The  Success,  7  Blatchf.  fi51. 

.  6  The  Eliza,  2  Ware,  (Day.)  316. 

7  The  Flash,  Abb.  Adm.  119:  The  Aberfoyle,  Abb.  Adm.  256;  The 
Williams,  1  Brown  Adm.  220;  The  Edwin.  1  Sprafue,  482;  Bowman  v. 
Teall,  14  Wend.  215;  Parsons  v.  Hardy,  14  Wend.  2Jd. 

8  The  Flash,  Abb.  Adm.  119. 

9  Fearing  V.  Cheefleman,  3  Cliff.  97;  Freeman  v.  Taylor,  8  Btng.  124; 
Clipsliam  r.  Vertiie,  5  Q.  B.  265;  Seeger  v,  Duthle,  8  Com.  B.  N.  S.  45; 
Torrabochia  v.  Hlckie,  1  £zch.  183:  Dlnedi  v.  Corttett,  12  Hoore  F.  C. 

1J9. 

10  Stokely  v.  Smith,  2  Ben.  407. 

11  The  Thomas  Jefferson,  3  Ben.  302. 

§  216.  Damages  for  breach  of  contract.— If  the 

master  or  owner  refuses  to  perform  the  contract,  the  char- 
terer lias  no  i>rivilege  or  maritime  lien,  but  must  resort  to 
his  personal  action  for  damages.^  The  owners  are  bound 
to  make  compensation  on  non-performance  of  the  contract 
for  actual  damage  only.*  Where  the  master  violates  a 
contract  restricting  the  cargo,  the  vessel  is  liable  for  any 
loss  wliicli  may  afterward  occur.*  The  vessel  is  liable  for 
freight  not  earned  by  a  willful  failure  of  performance  of 
the  contract.*  Unless  the  uon-nerformance  goes  to  the 
whole  root  and  consideration  of  ttie  contract,  the  covenant 
broken  is  not  coilSidered  a  condition  precedent,  but  a  dis- 
tinct covenant,  for  breach  of  which  the  party  injured  may 
be  compensated  in  damages;  &  so,  carrying  the  whole  car- 
go for  the  whole  voyage  is  a  condition  precedent,  if  in  its 
nature  it  precedes  what  is  to  be  done,  or  is  tlie  root  of  it.^ 
"To  sail  with  the  first  convoy,"  or  "  with  the  lirst  favor- 
able wind,"  is  not  a  condition  precedent,  but  a  distinct 
covenant,  for  breacli  of  which  tlie  owners  are  liable  in 
damagtes.T  Where  the  master  put  into  a  port  different 
from  the  port  of  destination,  and  refused  to  deliver  the 
cargo  there  or  carry  it  to  its  destination,  it  is  a  clear  breach 
of  auty.8  Where  tlie  whole  consideration  for  any  stipu- 
lation fails,  or  where  a  stipulation  becomes  incapable  of 
performance  by  the  voluntary  act  of  a  party,  the  other 
party  is  at  liberty  to  decline  performance :  ^  but  a  contract 
IS  not  broken  by  a  party  furnishing  all  he  has,  though  the 
contract  calls  for  more.io  If  the  vessel  is  seized  and  de- 
tained by  the  Government,  it  is  a  sufficient  excuse  for  non- 
performance of  the  contract.  11  The  measure  of  damages 
for  which  the  owners  are  liable  for  breaking  up  the  voy- 
age is  the  actual  loss  and  expenses  incurred,  and  labor 
and  services  in  procuring  another  vessel,  and  reasonable 
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disbuTsemeats  in  the  action,  and  taxed  oosts.^  For  fail- 
ure to  sail  at  the  proper  time,  or  for  delay  in  delivery,  is 
the  difference  between  the  fair  market  price  at  the  port  of 
destination  on  the  day  it  ought  to  arrive  and  the  time  it 
did  actually  arrive.is  The  charterer  is  liable  for  injury 
received  gomg  to  a  place  contrary  to  the  terms  of  the  char- 
ter party  .^^ 

1  The  General  Sheridan,  2  Ben.296;  Beedv.  The  Telos,  not  reported, 
and  Torrlces  V.  The  Winged  Bacer,  not  reported:  Thatcher  v.  McGul- 
loh,  Olcott,  371:  Bommann  r.  Tooke,  1  Gamp.  S7&  But  see  The  Pan- 
ama, Olcott,  843. 

2  Harrisons.  Stewart,  Taney, 485. 

3  Knox  V.  The  Kinetta,  Crahbe,  534. 

4  The  Zenobla,  Abb.  Adm.  52 ;  Watson  «.  DayUnck,  3  Johns»  885. 

5  Bangs  v.  Lowber,  2  Cliff.  165 ;  S.  G.  2  Wall.  749:  Dayidson  v.  Gwynne, 
12  East,  381 ;  Seegar  v.  Duthle,  8  Gom.  B.  N.  S.  45;  Havelock  v.  Geddes, 
10  East,  655. 

6  Weston  9.  mnot,  3  Wood,  ft  M.  442;  Havelock  «.  Geddes,  10  East* 
655;  Post  V.  Robertson,  1  Johns.  24;  Bommann  v.  Tooke,  1  Gamp.  376. 

7  Lowber  V.  Bangs,2  Wall.  749;  S.  0. 2  Glifl.  165;  Dayidson  v.  Gwynns* 
12  East,  881;  Boone  v.  Eyre,  2  W.  Black.  1312. 

8  The  Maggie  Hammond,  9  WalL  455,  questioning  The  St.  Cloudi 
Brown.  &  L.  14. 

9  Elelne  «.  Gatara,  2  Gall.  61 ;  Puller  v.  BttUlday,  12  East,  494. 
10  Robinson  v.  Noble,  8  Pet.  181. 

U  TheOnrast,6Blatchf.538. 

12  The  Tribune,  8  Sum.  144. 

13  Page  V.  Monro,  1  Holmes,  233;  The  Success,  7  BIstchf.  65L 

14  Latson  «.  Sturm,  2  Ben.  827. 


CHAPTER  X. 

BILL  OF  LADIITa. 

JIT.  Bill  of  Inrtlmr  ilcflTidl. 

JW.  Duly  ut  iraiicr  in  In  BlTOing. 


§  217.  Bill  of  lading  defineil— A  bin  of  ladinf;  l!i  a 
rerelpi  for  the  qnautlty  of  giKxU  shipped,  and  n  jirntuisa 
10  transport  and  delivertheBajQe  as  tlierBin  stipulated.'  A 
wiittta  actnocrledgment,  sifted  l>y  the  mnstuT.  oF  the 
receipt  of  Roods  thorein  described,  to  be  traiiBpnrtail  on 
terms  tberein  expressed,  to  a  place  of  destiaatjoll  de!>ig- 
DBted,  aod  there  to  be  delivered  to  n  cousignoe  or  parties 
tlierein  niimed,*  U  tliero  ia  no  express  promise  or  con- 
dition for  paymnnt  of  freight,  it  ifl  taken  as  evidence  of 
Scoperty  received  to  bo  forwunled  to  tlia  consiguee.8  A 
ocument  purporting  to  bo  n  bill  of  purcbase  of  certain 
stone,  and  signed  by  the  roaster,  the  stone  being  delivered 
as  cai^,  Is  not  a  bill  of  lading.* 

1  ThsDelBvsre.  14  Wall.mi:  ItlalUB  «.  Stenbrlilnt.  S  Com.  It.  N.  S. 
«M;  Vatea  r.  ToiM,  1  Mnoily  «  R.  liWi  HcrllU-y  r.  WhIIIdc.  ;  Arlul.  A  E. 
9;  Varluul  E.  Uunel)',  9  AJa.  Kfl!  Iirown  i'.  Bynif ,  J  EUis  &  B.  702. 

EnoXp.TlieNiWrn.CnilJbe.  dl;  TbeOlUen.SUi'D.14'1;  Tinighan  *! 
Ul^Ouof  fJhpTTv.Tnm.  IWI;  Dlrkenflon  «.  S«elys,  13  Jtord.  9U;  nay  «. 
Bftlieock.  1 0iila,  ant:  Wanl  i.  Wliltiif y,  S  ^nd.  999j  Wolfe  i.  Hjen,  I 
Suid.It  0'nnenE.OLIi:lii1at,94Hi).l>M. 

t  Perklna>.Hm,!WooiL£U.133|  S.O.ISpraciu.l:). 

4   IM  SkyUrii,  1  BrowD  AOm.  3SI. 

S  2ia  Duty  of  master  as  to  si^nlUE.— It  U  the  duty 
of  tbo  master  to  sign  the  bill  of  lading  ivben  presented  to 
blm.'  A  carrier  will  La  held  liable  from  tho  timo  the 
goods  TToca  sbipiied.  although  the  bill  was  signed  subse- 
quent to  the  loss.*  Tho  owners  are  bound  by  tho  bill  of 
latUng,  altUoogh  the  master  does  not  add  "master"  to 
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ttis  BlgnatTire ;  f  his  obligation  extends  only  tn  acknow1edj;[e 
tlie  receipt  of  the  goods  anA  ecgagemeat  to  cany  and 
deliver:  he  is  not  bound  to  specify  the  freight,*  and  baa 
no  authority  to  sign  the  bill  in  blank,'  nor  should  he 
sign  and  deliver  it  ^ill  the  goods  are  delivered  on  board.* 
Such  a  bill  la  not  binding  on  tbe  owners,''  but  an  agree- 
ment to  i^ve  a  bill  of  l^ing  is  bindins  on  the  master.^ 
The  master  cannot,  by  signing  bills  of  Fading,  waive  the 
lien  of  the  oimers  given  under  a  charter  party,*  nor  iviU 
the  liability  of  tho  owners  to  the  charterers  be  varied."* 
So,  the  signing  of  a  bill  of  lading  after  damage  to  the 
cai^o  will  not  increase  the  liability  of  the  carrier,  for  the 
rights  of  the  parties  are  already  fixed."  The  words 
"  signed  ander  protest,"  written  before  the  signature  of 
tbe  master,  are  sufncient  notice  of  such  facta  as  diligence 
would  have  disclosed. i^  An  agent  of  a  spcciat  trust  can- 
not delegate  his  authority  to  sign  a  bill  of  lading." 
Where  the  signature  was  obtained  by  fraad  a  recovery 
forsn  alleged  deficiency  will  bedeteated."  A  written 
receipt  given  for  the  goods  should  be  taken  back  by  the 
master  on  issuing  a  bill  of  lading."  If  the  seller  of  a, 
cargo  offers  a  cargo  to  the  vessel  only  on  tbe  terma  that 
tbe  master  will  give  a  bill  of  lading  to  his.  the  seller'a 
order,  the  master  ean  only  elect  to  give  the  bill  or  refuse 
the  cargo." 

1    Irtaa  Pertoiu,  3  Cmt.  2L 

i   BnowE  GBrrutti,ISpns(>e,3M- TheEdwlu  1  Bpracaa,(7T' S.O. 

Th   Un  PI  Ware  W  T  rkliu     HOI      Wood.  «  U.  U{ 


Iaid       PoTknLBn         nign    9A 
11   Tlie  £dwlii,  1  Gpngae,  <TI. 


mwM.e(ls.rsTei». 
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12  Nine  Hundred  and  SeTenty-XIne  Boxes  of  Sugar,  7  Ben.  242. . 

13  Pendall  V.  Bench,  4  McLean,  259. 

14  Ctoodrlch  r.  Norrts,  Abb.  Adm.  198,  ISO;  Berkley  v.  Watling,  7  AdoL 
'tb  £.  29;  Bates  v.  Todd,  1  Wood.  A  B.  106. 

1)  Jones  V.  Bradner,  10  Barb.  193;  Mercantile  Mn.  Ins.  Ck>. v.  CbaHe,  1 
£. D.  Smith.  115:  Keyser v. Harbeck, 3 Duer, STS^Hawes  v.  WatAon,  2 
Bam.  &  C  540;  Buck  v.  Hatfield,  5  Barn.  A  Aid.  632;  Gosllnff  p.  Bcmie, 
7  Blng.  33.');  Thompson  v.  Small,  1  Com.  B.  328;  Evans  v.  Nlchol,  4  Man. 
A  OTBU  :  Bryaus  v.  Mix,  4  Mees.  A  W.  775 ;  Craven  v.  Byder,  6  Tauut.  434. 

16  The  M.  K.  Bawley,  21  Int.  Bev.  Bee.  49. 

§  219.  Operation  and  effect  of.— The  bill  of  lading 
operates  from  the  time  of  delivery,^  and  includes  goodi 
delivered  on  the  wharf,  though  not  on  board  when  the 
bill  was  Biffned.3  The  bill  delivered  to  the  shipper  con- 
trols; the  "  ship's  bill"  is  designed  only  for  the  conveni- 
ence of  the  master.^  If  two  bills  of  lading  for  the  same 
goods  be  given  to  different  parties,  it  creates  a  double  lia- 
bilit.y;  ^  the  liability  continues  until  all  the  bills  of  lading 
are  given  up  and  canceled.*  Where  the  owner  success- 
fully repudiates  a  bill  of  lading,  he  cannot  set  it  up  as 
merging  a  prior  contract.*  Where  the  bill  of  lading  was 
si^^ed  before  the  goods  were  delivered  on  board,  but 
w'ero  delivered  on  the  wharf,  or  to  the  agent  of  the  car- 
rier, it  will  operate  as  between  the  shipper  and  the  carrier 
by  way  of  relation  and  estoppel.?  The  bill  of  lading 
manifests  the  intention  of  the  parties  to  have  the  carrier 
hohl  the  property  for,  and  deliver  it  to,  the  factor.  8  It  is 
construed  as  an  entire  contract,^  and  is  governed  by  the 
laws  of  the  country  to  which  the  vessel  belongs,  i*  Where 
there  was  no  express  promise  or  condition  for  the  pay- 
ment of  freight,  it  is  taken  as  evidence  of  property  to  be 
forwarded  to  the  consignee.^^ 

1  The  Idaho,  11  Blatchf.  221;  8.  C.  5  Ben.  282;  Johnson  v.  Peck,  1 
Wood.  A  M.  3a(>:  Castle  v.  Bullard,  23  How.  186;  Rowley  v.  Blgelow,  12 
Pick.  307 ;  HaUiday  v.  HamUton,  11  WaU.  665. 

2  The  Delaware,  14  WalL  601;  Bowley  v.  Blgelow,  12  Pick.  307;  The 
£ddy,5Wall.481. 

3  The  Thames,  14  WalL  98. 

4  Stnie  V.  Traverse,  3  Wash.  0.  C.  43. 

5  The  Matilda  A.  Lewis,  5  Blatchf.  fi20. 

6  The  Edwhi,  1  Sprague,  477;  S.  C.  24  How.  386. 

7  The  Delaware,  14  WalL  601;  The  Eddy,  5  Wall.  481;  Bowley  v, 
Blgelow,  12  Pick.  307. 

8  Nesmlth  r.  Dyeing  B.  A  C.  Co.  1  Curt.  185;  Gibson  v,  Stevens.  8 
How.  884;  Grove  r.  Gilmer,  8  How.  429:  HalUe  v.  Smith,  1  Bos.  A  P. 
MiS;  Anderson  v.  Clarke,  2  Blng.  20;  Desha  v.  Pope,  6  Ala.  690. 

9  The  Edwin  v.  Namnkeag  8.  C.  Co.  1  Cliff.  326;  Sayward  v.  Stevens, 
S  Gray,  97. 

10   The  Avon,  1  Brown  Adm.  175, 190 ;  Pope  v.  Nlckerson,  3  Story,  469. 

U  Perkins  «.  Hill.  2  Wood.  A  M.  153;  S.  C.  1  Sprague»  123. 
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S  220.  How  far  concInsIve^A  bill  ot  ladins  is  r^ 
Baided  in  a  doullla  aspect,  as  a  receipt  aad  as  a  contract.!- 
As  a  contract,  tbe  bill  of  lading  is  concluaiTs  between 
shipper  and  carrier;  bat  as  a  receipt,  ita  Btat«meats  are 
prima /acta  evidence  only,  and  may  tie  explained  by  parol 
evidence,^  or  way  be  contradicted,^  as  to  ownerstlp  ot 
Cftrgo,*  or  quantity  of  goods,"  or  tiat  tbe  goods  were  in  the 
condition  therein  described.*  So  as  to  drayage  receipts.' 
The  words  "ia  good  order  and  well  conditioned"  refer 
only  to  tbe  external  condition.*  The  words  ■'  valne  and 
contents  unknown"  exclude  tbe  inference  of  any  admls- 
alon  as  to  quantity  or  quality  beyond  what  is  visible  to 
the  eye.*  When  tbe  words  "  weight  and  contents  ua- 
knowD  "  are  used,  the  carrier  fa  nojTliable,  in  the  absencB 
of  evidence  to  prove  the  condition  of  tbe  goods  when  le- 
eeived.i^  The  carrier  may  show  that  the  statement  of  the 
condition  of  the  goods  in  the  bill  of  lading  was  incorrect,!' 
or  that  loss  or  damage  occnned  from  Home  cause  not 
apparent  at  the  time  of  the  Tecelpit  of  tbe  goods, '^  as  In- 
anfficisncy  or  defects  in  the  casks,  oases,  etc,,"  or  that 
the  packages  were  secretly  defective  or  inBuCBeient;'* 
but  the  presumption  is  that  the  Roods  were  properly 

[lacked,  and  in  good  condition."  whore  it  aiipearsfrom 
be  freight  receipts  that  the  goods  were  in  good  order  when 
received,  the  burden  of  proof  is  on  the  carrier  to  show 
that  tbe  loss  occurred  from  secret  defects."  In  so  fa» 
as  it  Is  a  contract,  parol  evidence  is  not  admissible  to 
vary  its  terms.'''  As  respects  the  t^^roement  to  transport 
aaa  deliver,  it  must  be  conatruecl  according  to  its  terms, 
like  any  other  contract.  !> 

I  Goodrich  «,  Norris,  Aljt..  Adm.  IM.  Bot  compan  Knra  r- Bib  Ml. 
aeiea,  CraUbe  m 

neCnlS 

Kft 
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Brown     B  98      .  Una  b    to       IDIns  Abb  Aflm.    ii 
o-LawBeg    it  Tlie Columuo  3BlMclit  0^ 
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«  M«lsanv.WwaniDjl  Bltdc-Uii  Tnmnv^s  Bluk'WanloT.I 
HcAU.IBI;  Lamb g.  PuimiD,  I  Spngne,  tl3;  The  Tsn  Barli  Cue,  1 
BtvwnAiliii. IM.  AiulM*B«B]iml]iii.Miieliilr,t  BnlLl'l:  OoodrliA 
f  MonfilA>)    AdDb   M.Berkel  y      WalUn  .A.        AE.  he 

uDera  aBen-UI)   Claik     Bimw  ll,I2H  w  02. 

Th   ^TiAai     S  raea  And   csB  E  ao 

Th  Niagsrv     Oord  H  w  S3.  T      B       na,     B       M        )m 

BbWow^      7H      399.         Boc  Bi»  Sc  bvofeDli      Blu. 

u  L»r    U[       Bla.  W.I      lartii  w  ms,     im     e. 

Til    Bl«    Wait       McAD    ^   T  laa     N         ^  Co- 


lt Suk  (.  Pocd.  II  tUxa.  B. 

a  ^QDonv.  VTWiinEn,iDiBGC.lH!  TbdVftrtiiAiOlcott.Ifu:  tucnv, 
Laail>eR.UI[o«,MT;  Tiinieri.  Tba  Black  Wanior.HcAll.  1B1.  Ana 
leeBminnctv.  Berao.lBtockt.IlS;  Hutliigar.  Popper,  11  Pick,  ti, 

II   Zeiecav.Poppe.AI>b.AiIm.m. 

14  Tbe  OrlRunme,  1  SanT.  ll«i  Zereni.  Poppe,Abb.AiMi.Mj  nw 
CtdnmUo.IBIUcU.Ul. 

15  BuretC  >.  Bonn,  T  Hw.  tOTi  Eulbb  >,  Oo«ui  B.  N.  Co.  1 
BlMcht.  42Ji  The  HanJia,  Olcott,  IfljEnrflah  r.  Ooewi  S.  H.  r^o.  » 
Biatciir.4»i  Price  (.Poveu,  a  N.  t.  faiTci&A  t.  Bwsweu,  UHaw. 
mti  EngJiiili>.OcMne.M.CD.lfilatcM.llT. 

1ft  The  Live  TaokH,  Dad*,  431 :  Nelson  v.  'WoodraH,  1  Bliuk.  IMi 
ZeruuB.  Poppa.  Abb.  Adiu.»7i  Tlielnvlnc]l>le,l  Low.32S;  ThePulfla, 

IT   Bntdley  «.  Dimlpiee,  1  HuL  A  0.  CBli  BaUar  *.  The  Airmr. 

18  PoniBidBuk«.StnbbB,«KMS.  «!i  Barrett  >.  It<wen,7Uu>. 
tBT;  Price  r.  Powell,  a  H.  T.  m:  lalla  e.  WUIard.  »  N.  t.  eiO;  Bnd- 
■tnete.  IIenii,Abl>.Adn.!MLZenHBe.  Poppe,  lbld.iei;  TheDel» 
«He,l(WiU.ttl;  HHUnga >.  Pepper,  II  n^  12. 

8  221.  Ita  Import  as  to  stowaee-— As  a  contracL 
tha  bill  of  lading  Imports  sMwaga  of  goods  under  deok,» 
even  if  Itlaeilentaatotbemodeof  atowaee;  tlie  law  pra- 
fliimea  the  obligation  of  secaring  the  gooda  under  deck,' 

— ,  _..  1 1.  ^f  j^jip  shipper,  ia  a  form  available 

..._„_ ratesotlaw;"  an" 

«iljle  to  show  such  c( 


■r  the  general  rates  ot  law;"  and  parol  evideE 


pleipentar  Bgreenient  for  a  partlculnr  mode  of  stowage  la 
admissible.*  It  may  be  construed  in  tofereoca  to  an  ea- 
tablishod  iiaajfo  or  cnatom.'  when  oral  evidence  of  such 
usage  oi  custom  is  admissible  to  show  that  goods  in  a  iiif- 
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ticular  trade  may  be  stowed  on  deck,^  thoneh  osafi^e  ia  not 
to  control  unless  established  by  clear  and  satisfactory 
proofs  "WHiere  there  is  a  well-known  usage  in  reference 
to  n  particular  trade  to  carry  the  goods  as  convenience 
may  require,  either  upon  or  under  deck,  the  bill  of  lading 
may  import  no  more  than  that  the  cargo  shall  be  carried 
in  the  usual  manner.  ^^  The  assent  to  deck  stowage  will 
be  presumed,  where  the  course  of  trade  is  governed  by 
usaQ:e.ii    iMercliaudise  carried  under  a  bill  of  lading  and 

Saying  freight  is  cargo  and  not  dunnage. ^^  Under  an  or- 
inary  bill  of  lading  the  burden  is  on  tlie  owner  to  prove 
that  the  shipper  agreed  that  the  goods  might  be  carried 
on  deck. 18  where  the  shipper  consents  to  deck  stowage, 
no  loss  by  jettison  can  be  claimed,  imless  by  an  accident 
which  would  Lave  been  equally  fatal  in  case  of  stowage 
under  deck.  1* 

1  Tbe  Delaware,  14  Wall.  605;  Creery  o.  Holly,  14  Wend.  28;  FaDmer 
V.  Earlc,  3  Best  &  Smith,  360;  Warinxr.  Morse.  7  Ala.  343:  Sraittir. 
Wright,  1  Caineit,  43:  Gould  v.  Oliver.  4  Bing.  N.  0. 142:  Tiie  reytoiia,  2 
Ciu*t.2l;  Stiusoat;.Wyinan,2 Ware, (Dav.)  174;  Thowelliugton.I  liiss. 
2S2 ;  Knox  v.  The  Viuetta,  Crabbe,  534  ;  Aiiglo>Africaii  Co.  r.  L;unzed. 
Law  Kep.  1  G.  l\  22.4:  The  Ueeside,  2  Sum.  667:  Saudemau  v.  Sciurr, 
Law  Kep.  2  Q.  B.  86;  ALstoa  o.  Herriug,  1 1  Exrh.  822;  Swalnston  v.  Gar- 
rick,  2  Law  Jr.  v.  S.  £xdi.2Aa;  The  Waldo,  2  Waro,  (Dav.)  161;  The  Ke- 
becca,  I  Ware,  188. 

2  The  Peytooa.  2  Cnrt.  21 ;  The  Waldo,  2  Ware,  (Day.)  161 ;  4  Law 
Bep.  382;  Vemard  v.  Hudson,  3  Sum.  405. 

8  The  Bebeccail  Ware,  188;  The  Delaware,  14* WalL 606:  Barber o. 
Brace,3Gomi.»;  llie  Beeslde,  2  Sum.  567;  The  Waldo,  2  Ware,  161.: 
Blackett  v.  Royal  £xch.  Assu.  Go.  2  Gromp.  &  J.  244;  L«uox  «.  United 
Ins.  Go.  3  Johns.  Gas.  178. 

4  The  Wellington,  1  Biss.  2fil ;  (?reery  r.  Holly,  14  Wond.  28 :  The 
Delaware,  14  WaU.  600,  questioning  The  St.  Cloud,  Browu  &  L.  14. 
And  see  Clark  v,  Barnwell,  IJ  Uow.  272;  Say  ward  v.  Stevens,  3  Gray,  U7. 

5  The  Water  Witch,  1  Black,  494. 

6  The  Star  of  Hope,  2  Sawy.  15. 

7  Bradshaw  v.  Heran,  Abb.  Adm.  211 ;  Oracle  v.  Mar,  Ins.  Co.  8 
Cranch,67 ;  The  Delaware,  14  WaU.  606:  Clark  r.  Barnwell,  12  How.  272; 
1  Low. 222;  Wayne r.  The  llko,  16 Ohio, 4J1:  The  Waldo. 2  Ware,  161; 
Broadwell  r.  Butler,  Newb.  175 :  Sproat  r.  Donnell,  26  Me.  iHb :  The 
Wellington.  1  Biss.  281 ;  Leland  &.  rarkuian,  10  Law  Bep.  N.  S.  186.  Com- 
tra,  Vemard  v.  Hudson,  3  Sum.  405. 

6  The  Delaware,  14  Wall.  606;  The  Wellington,  1  Bias.  281 ;  Barber  v. 
Brace,  3  Conn.  0;  The  Beeslde,  2  Sum.  567:  The  Waldo,  2  Ware,  (Dav.) 
161;  4  Law  Bep.  382;  Chubb  v.  Bu3hcls  of  0:its,  16  Law  Bep.  N.  S.  4.^2. 

^9  BroadweU r. Butler, 6 McLean. 301 ;  S. G.  Newb.  175;  Wayner.  The 
Flke,  16  Ohio,  421 :  i  ho  Beeslde,  2  Sum.  567 ;  The  Delaware,  14  WalL  606; 
Barber  v.  Brace,  3  Conn.  9. 

10  The  Delaware,  14  WaU.  606;  Lapham  ».  Atlas  Ins.  Co.  24  Pick.  1; 
Si>roat  V.  DonneU,  26  Me.  1K5;  Hope  v.  State  Bank,  4  La.  212;  Chubb  «. 
Bushels  of  Oats,  16  Law  Bep.  N.  S.  492. 

11  The  Invincible,  1  Low.  228;  Clark  ».  BamwoU,  12  How.  272. 

12  Insurance  Go.  v.Thwlng,  13  WalL  672. 


.13   TliePeyton»,2Curt»21. 

14  .  The  Welllngtoa,  1  Blsa.  280:  Lawrence  ts  Mlntrirn,  17  How.  100; 
Tlie  Waldo,  2  Ware  (Dav.)  lai:  The  Delaware,  14  WaU.fi04:  iho  Pe5'- 
tona,  2  Cnrt.  21;  Smith  ».  Wright,  I  Calnes,  43;  Tannton  Coi».  Co.  r. 
Mon;hantrt*  Ins.  Co.  2i  Pick.  108;  The  Rebecca,  I  Ware,  188;  Dort^cj  r. 
Bartol.5Mo.2d6;  Arlanwr.  Warron  Iiis.  Co.  22  Pick.  liiS;  Milwanlr. 
Hlbbert,  3  Q.  B.  120 ;  Shackleford o. Wilcox. 0  La.  U3.  See  C ar ri£ jc,  §  2iyS, 

§  222.  Stipulations  in.— A  Rtipulation,  to  rary  tlie 
law  merchant,  must  bo  in  writing.^  A  bill  of  lading;  /giv- 
ing **  privileges  of  lightering  and  reshipping**  makes  it 
tho  duty  of  the  carrier  to  reship  during  the  voyage 
according  as  interest  or  convenience  may  advise,'-  but  tho 
privilege  cannot  be  exercised  before  the  voyage  is  com- 
menoed.^  The  words  "privilege  of  reshipping"  are 
intended  for  the  beuetit  of  the  carrier,  but  do  not  limit  his 
responsibility.*  The  words  '* personal  goods"  on  the* 
margin,  do  not  exempt  the  shipper  from  freight,  nor  tho 
carrier  from  liability.®  A  sx>ecial  contract  stjunped  upon 
a  bill  of  lading  is  not  so  certain  and  specific  as  is  require<l 
to  free  the  carrier  from  liability. «  A  marginal  note  or 
figures  in  the  margin  is  not  a  part  of  the  contract." 

1  Brittan  r.  Bamaby,  21  How.  927. 

2  Dorris  p.  Copelln,  5  Amcr.  Law.  Bogf.  N.  S.  492;  Broadwell  v.  BnV 
ler,  6  McLean.  2in>;  Newb.  171 ;  Hatchett v.  The  Compromlso,  12  La.  Aiu 
785;  Stnrgess  v.  The  Golumlnui,  23  Mo.  230. 


8  Watts  &  8. 44. 

4  Broadwell  v.  Bntler,  6  UcLean,  296;  Newb.  17ft. 

5  The  Elvira  Harbeck,  2  Blatchf.  366. 

6  The  May  Queen,  Newb.  464;  Bailroad  Co.  v.  Mannf.  Co.  16Wan. 
330;  McMillan  v.  M.  S.  &  N.  L  R.  B.  Co.  16  Mich.  88. 

7  n.  8.  V.  KImbalU  13  WalL  636;  The  Andover,  3  Blatchf.  803.    See 
CABBIEa,  §  260. 

g  223.  Exceptions  in.  —  Words  of  exception  in  an 
instrument  are  to  be  construed  most  strongly  against  tho 
party  for  whose  benefit  they  are  introduce<l.i  •'  Perils  of 
the  seas,'*  " dangers  of  the  seas,"  and  "dangers  of  navi- 
gation" *•  incident  to  the  navigation  of  tho  river,"  are 
Convertible  terms.2  Where  the  bill  of  ladins:  provides 
for  stowage  on  deck,  and  excepts  '*  the  perils  of  tho  seas," 
the  exoeption  is  to  be  construed  with  reference  to  the 
particular  adventure  contemplated. ^  Tho  term  ''  dangers 
of  the  seas"  roust  be  understood  to  iucludo  only  such 
losses  as  are  of  an  extraordinary  nature,  or  arise  from 
irresistible  force  or  some  overwhelming  power  which 
<iannot  be  guarded  against  by  ordinary  exertions  of 
human  skill  or  prudence ;  *  so,  as  to  perils  of  navigation.' 
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**  Dangers  of  the  river"  signify  the  natnral  accidents  inl- 
cident  to  that  navigation.^  The  words  "dangers  of 
navigation"  will  excuse  from  loss  by  sadden  gusts  of 
wind^  and  by  collision,  where  no  blame  is  imputable  to 
liis  own  vessel.*  Where  the  words  "accidents  of  thei 
sea"  are  used,  it  must  be  shown  that  the  accident  ws^ 
not  caused  through  the  fault  of  the  owner.*  Common 
carriers  are  not  excused  from  all  unavoidable  accidents^ 
but  such  only  as  arise  from  the  act  of  God,^^  and  thifl 
must  be  the  immediate  and  not  the  remote  cause  of  the 
loss,^^  and  without  any  act  or  omission  of  the  master  or 
crew;!^  a  loss  which  might  be  avoided  by  foresight  and 
prudence  is  not  to  be  attributed  to  the  "dangers  ol 
the  seas."  The  loss  must  be  from  some  cause  above  the 
control  of  human  agencies.  ^  ^i^  neoessarv  jettison  is 
within  the  exception  of  dangers  oi  the  seas,  ^^  but  if  caused 
by  unseaworthiness,  the  loss  is  not  within  the  exception ;  ^ 
iio,  a  jettison  rendered  necessarv  by  a  fault  or  breach  of 
contract  of  the  master  or  owner  is  not  a  peril  of  the  seas»^* 
the  sea  peril  must  be  the  pr<)ximate  cause  of  the  loss.  ^7 

1  Palmer  V.Warren  Ins.  Co*  1  Story,  364;  Blaekett  v.  Soyal  ISzoli. 
▲sso.  Co.  2  Cromp.  &  J.  244. 

^2  Baxter  v.Leland.  Abb.  Adm.  02,  S48;  The  Beeslde,  2  Snm.6C7ft 
P'alrchild  V.  Slocum,  19  Wend.  S29;  Aymar  v,  A8ior,tt  Cow.  Stib}  Tlie 
Wathan,  13  Opln.  Att.  Gen.  119. 

3  Lawrence  V.  Mlntom,  17  How.  100. 

4  Tbe  Beeside,  2  Sam.  67U  The^BodEet.  1  Biss.  354:  EUott «.  Bus- 
sell,  10  Jobn<).  1;  Anthony  v.  ^tna  Ins.  Co.  1  Abb.  V.  B.  346;  The  Pro* 
tector,  9  Wall.  687;  The  Niagara  «.  Cordes,  21  How.  7:  Dedekam  «. 
Vose,3Blatchf.44;  Clark  r.  BamwelU,  12  How.  273:  HoUaday  r.  Ke&- 
nard,  12  WaU.  2.'i»;  Ballroad  Co.  «.  Beeves,  10  Wall.  176:  Dedekam  v. 
Vose,  3  Blatchf.  44;  McClurea  t.  Hammond,  1  Bay,  99:  S.  C.  1  Amer. 
Dec.  536;  New  Jersey  S.  N.  Co.  v.  Merchants*  Bank,  6  How.  344;  Hunt 
V.  Morris,  6  Mart.  676;  DibUe  v.  Morgan,  1  Woods,  411;  Whltesidies  ir. 
Bussell,  6  Watts  A  S.  44. 

5  The  Portsmouth,  2  Blss.  58;  The  KlagBm  «.  Cordes,  21  How.  7  s 
Qarrison  v.  Memphis  Ins.  Co.  19  How.  314;  The  Beeside,  2  Sum.  571; 
Joues  V.  Pitcher,  3  Stewt.  A  P.  135:  Johnson  e.  Friar,  4  Terv.  43;  The 
Juniata  Paton,  1  Amer.  Law  Beg.  MS;  The  Socket,  1  Bias,  m, 

6  Wniiams  v.  Branson,  1  Murph.  417;  8«  C.  4  Amer.  Dec  563;  Garri- 
son V.  Memphis  Ins.  Co.  19  How.  314;  Jones  «.  Pitcher,  8  Stewt.  *  P. 
135;  Johnson  v.  Friar,  4  Yerg.  48. 

/i  Oermanla  Ins.  Co.  v.  The  Lady  PQce^S  Amer.  Law  Beg.  K.  ft.  614t 
Winiams  V.  Branson,  1  Murph.  417;  Amlsv.  Stephens,  1  Strange,  138. 

_8  Badgely  v.  The  Juniata  Paton,  I  Amer.  Law  Beg.  M2;  Olark  •• 
Bamwell,  12  How.  272. 

9  The  MoUie  Mopler,  2  Ben.  505;  Basin  «.  BlchardBon,  10  Law  Bmk 
N.  S.  129;  S.  C.  5  Amer.  Law  Bep.  • 


10  Dibble  V.  Morgan,  1  Woods,  407;  JiAnson  e.  Friar,  4  Tenr.  4Bi 
Whltesides  v.  Busseil,  8  Watts  &  S.  44 ;  Zenobla,  1  Abb.  Adm.  83. 

11  King  e.  Shepherd,3Story,35G;  Elliott  v.  Bussell,  10  Johns.  1:  Joiie» 

S'^Cf'S^^r;*^*?.^^-^  V  \^V*  ^a»HPl>«li  ••  Morse.  1  Harp.  (S.  C.)  IM^ 
SchieflCelUuv.  Uarvey,6  Johns.  169.  ' 


13  Dibble  V.  Morgan,  1  Woodi,  407;  Tbs  Zenobia,  1  Abb.  Adm.  W,  95. 

15  Dibble  V'  Morgaiu  1  Woods,  407;  Jolmson  v.  Friar.  4  Terg.  48; 
Wblteeides  v.  BuaseU,  8  Watts  A  S.  44;  The  Zenobla,  1  Abb.  Adm.  92. 

14  Tbe  Milwaukee  Belle,8  Amer.  Law  Ti.  65;  GUlett  v.  Ellis,  U  BL; 
Qonld  V.  Oliver,  4  Bin^.  N.  C.  142;  JohqsoA  v.  Ciaue,  1  Kerr,  356. 

19  Dnpont  V,  Vance,  19  How.  162;  Steel «.  State  Line  S.  S.  Co.  I  App» 
Cos.  72. 

16  Lawrence  v.  Mlntum,  17  How.  100;  Gen.  Mn.  Ids.  Go.  «.  Sherwood, 
14  IMd.  S6S. 

17  The  Portsmouth,  9  WaiL  684:  Lawrence  v.  Mlntam,  17  How.  100: 
KXngt.  Shepherd.  3  Story, 8M;  I^tiott  v.  BoMeD,  10  Johns.  1;  lUUroaa 
Co.  V,  Beeves,  10  WaU.  190;  Morrison  v,  Davis,  20  Fa.  St.  171.  See  Caa* 
BXSB,  S  252. 


dangers  of  navigation' 
a  bill  of  lading ;  ^  nor  is  damage  done  to  cargo  by  stranding, 
on  attempting  to  come  np  a  bay  in  a  dense  fog,  not  being 
compellea  by  any  exigency  .^  The  breaking  open  of  casKA 
of  liquor  to  lighten  the  vessel  run  aground  instead  of  cast- 
ing tliem  overboard,  under  the  circumstances  reganled  as 
a  peril  of  the  sea.*  Fault  by  defective  stowage  an  d  cooper- 
ate not  a  peril  of  the  sea.^  Desertion  of  seamen  no  peril 
oi  the  sea.^  Embezzlement  is  not  i%  peril  of  the  sea ;  theft 
and  robbery  are  "  perils  *'  only  where  it  is  piracy.®  Dep- 
redations committed  by  the  passengers  and  crew,  made 
necessary  by  the  length  of  the  voyage,  are  not  perils  of 
tbe  sea.'  Plundering  by  a  custom-house  officer  having 
ebarge  of  the  vessel  is  within  the  risks  assumed  by  the 
carrier  under  a  bill  of  lading.*  Dampness  or  sweating 
shown  to  be  the  ordinary  accompaniment  of  the  voyage, 
and  not  from  tempestuous  weather,  is  not  a  "peril  of  the 
sea,"^  nor  damages  occasioned  by  vermin.  ^<^  nor  by  mis- 
taking the  harbor  and  grounding,"  nor  destruction  by 
fire,  "vvhen  originating  on  board,^^  nor  when  occurring  on 
wharf  after  goods  landed.^  Injury  caused  by  water  com- 
ing in  through  the  deck  and  waterways,  not  within  the 
exception  of  Gangers  of  tbe  seas.^^  Explosion  of  a  boiler 
on  a  steam  vessel  is  not  a  **  peril  of  navigation/'  i*  nor  is 
a  bar  in  a  river.^* 

1  TheMohler,21WalL280. 

2  The  Costa  Rica,  3  Sawy.  038. 

3  Van  Syckolo.  The  Thomas  EwlD^tGrabhe,  409. 

4  The  Newark,  IBlatchf.  205. 

5  The  Ethel,  5  Ben.  160 ;  The  OenUeman,  Olcott,  110;  TheEUawS 
Ware,  (Dav.)  316. 

6  King  V.  Shepherd,  3  Story,  949. 

7  The  Gold  Hunter^  BlatchC.  *  H.  30O;  Mona  v.  Sloe,  1  Vcfi^l^Oi  J 
Johns.  17. 

Dbstt  S.  a  Ji^i%* 
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8  SchletteUnv.  HiuTe7,AntlLN.P.78. 

9  Baxter  v.  Leland,  Abl).  Adm.  348 ;  Clark  v.  Barnwell,  13  How.  272. 

10  The  Mlletas,  5  Blatchf.  335;  Hazard  v.  The  New  Eiiglaod  Mat.  Ins. 
Co.  8  Pet.  A07,  reversiut;  S.  C.  1  Sum.  218;  »enl.  Mut.  liis.  Co.  v.  Sher- 
wood. 14  How.  365:  Oarrisonr.  Memphis  Ins.  Co.  10  How.  312;  Lavero- 
ni  o.  Drury 1 8  Ex.  168.  Butseo  Wostray «.  The  Miletus,  2  Int.  Rev.  Boo.  61, 

11  The  Portsmouth,  9  Wall.  6S2. 

12  Merrill  v,  Alrey,  8  Ware,  215:  8.  C.  2  Cart.  8:  Garrison  v.  Memphis 
Ins. Co.  19  How. 316;  Tumoyr.  Wilson,?  Yei v.  WO;  Now  .Jersey  H.  N. 
Co.  r.  Mereliants'  Bank,  6  How.  844;  Hale  v.  N.  .T.  S.  N.  Co.  15  Conn.  539; 
Ollmore  v.  Gannan,  1  Smedes  A  Ml  279;  Singleton  v.  lUlUord,  1  Strob. 
Eq.  203. 

13  Salmon  Falls  Manuf.  Co.  V.  The  Tangier,  6  Am.  Law  Reg.  504;  S.G. 
11  Law  Rep.  N.  S.  d.  --«     » 

14  The  Antolnctta,  3  Ben.  866;  Bearse  «.  Ropes,  1  Sprn^e,  331 ;  The 
Seeslde,  2  Sum.  567;  Hewlett  v.  The  Antonetta  C.  15  Int.  Rov.  Rcc.  1  iJk 

15  The  Moliawk,  8  Wall.  162 :  Bulkley  v.  The  Nannikea?  8.  C  Cn,  24 
Bow.  386;  1  Cliff.  322;  The  Edwin,  1  Sprague,  477;  13  Law  Uep.  N.  8. 198. 

16  The  Ocean  Ware,  3  Blss.  319.  distinguishing  Transportation  Co.  o. 
I>owner,  II  WalL  129.  See  Cabbijeb,  S  250. 

§  225.  EzceptioiiB,  "loss  by  breakage,  leakage, 
or  rust."^Tlii8  exception  means  from  ordinary  breakage 
or  leakage,^  and  not  from  loss  by  negligence. ^  A  memo- 
randum, **  not  accountable  for  breakage,"  cannot  excuse* 
negligence  or  want  of  skill  in  stowage.'  Where  the 
breakage  was  not' caused  by  the  manner  of  stowage,  the 
ship  was  held  not  liable.^  The  exemption,  '*  not  account- 
able for  rust,"  does  not  exempt  from  responsibility  for 
damage  caused  by  Improper  stowage.^  When  the  excep- 
tion, *'not  accountable  for. leakage,"  is  provided,  proof 
that  the  leakage  resulted  from  a  latent  defect  establishes 
a  presumptive  excuse  for  non-delivery,  and  throws  the. 
burden  of  proof  on  the  consignee  to  show  want  of  «kill, 
diligence,  and  attention.^  The  exemption,  '*  frum  average 
leakage,"  does  not  cover  leakage  from  negligence  in  stow- 
ing or  handling  the  cargo;  but  the  burden  ot  proof  of  such 
negligence  is  on  the  shipper.  ?  The  printed  clause.  "  ship 
not  responsible  for  rust,  shrinkage,  or  leakage,"  changes 
the  general  rule  that  the  acknowledgment  of  toe  receipt  of* 
goods  **  in  good  order  "  pliace^  upon  the  carrier  the  burden, 
of  proof  that  he  was  not  guilty  of  negligence  or  careless- 
ness. ^ 

1  Ohrloff  V,  Brlscall,  Law  Sep.  1  P.  0. 231. 

2  Hunnewell  v.  Taber,  2  Rpn^me,  1 :  PIUlllM  v.  Clarke,  2  Com.  B.  N. 
6. 156:  Carey  v.  Atkins,  6  Ben.  5(}2;  Nelson  v.  The  National  S.  S.  Co.  7 
Ben.  340. 

3  The  Dayid  and  Caroline,  5  Blatchf.  266:  Nelson  v.  The  National  & 
8.  Co.  7  Ben.  340;  Carey  v.  Atkins,  6  Ben.  662. 

^ '  The  Delhi,  4  Ben.  345;  Carey  v.  AtUns,  6  Ben.  682. 

5  I>edekain  v.  Voee,  3  Blatchf.  44;  The  Invincible,  3  Sawy.  178. 
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6  The  Olbers,  3  Bon.  143. 

7  The  Delhi,  4  Ben.  SM:  Vaiiffhan  v.  C&^  of  Sherry,  7  Ben.  809; 
Dedekam  o.  Voje,  3  Blatchi.  44 ;  The  David  and  CoroUue,  6  Blatclif .  2»S6. 

8  The  Invincible,  1  Low.  227;  Czech  r.  Ocneral  S.  N.  Co.  Law  Rop.  3 
C.  P.  14 ;  Now  J  oaey  S.  N.  Co.  p.  Merchants'  Bk.  G  Uow.  3d4.  And  see 
Caabieu,  S  254. 

§  226.  Title  to  property  under.— The  prima  facie 
legal  effect  of  a  bill  of  lading  is  to  vest  tbo  legal  title. to 
the  property  in  tbo  consignee,  unless  tbo  contrary  appears 
or  is  sbown  by  extrinsic  evidence,  i  Whoever  bolds  the 
bill  of  lading  is  the  owner  of  the  goods,  and  their  subse- 
quent removal  will  not  affect  his  title. '•<  Tbo  bill  of  lading 
and  the  invoice  are  the  ordinary  evidence  of  property,  but 
thejr  naay  be  controverted  as  to  tboir  authenticity  and 
their  truth.*  The  effect  of  a  consignment  of  goods  gener- 
ally is  to  vest  the  property  in  the  consignee,  out  if  a  bill 
of  lading  is  special,  the  property  vests  in  the  person  indi- 
cated.* The  doctrine  that  the  title  passes  oy  a  bill  of 
lading  does  not  prevail  in  prize  courts,  where  the  claim- 
ant's interest  is  only  a  debt,  although  supported  by  a 
lien.*  A  doliverv  to  the  master  is  a  delivery  to  the  con- 
signee, but  this  delivery  may  be  absolute  or  qualilied.^  It 
is  as  much  the  property  of  the  consignee,  and  delivered  to 
him  in  point  of  law  when  shipped  at  the  port  of  departure, 
as  when  unladen  at  the  port  of  discharge.  ^  As  soon  as 
the  property  is  deposited  with  the  common  carrier,  who  is 
the  uaileo  for  the  purpose,  the  title  and  right  of  property 
vests  in  the  consignee. 8  When  goods  have  been  set  apart 
in  the  bands  of  a  third  person,  who  has  undertaken  to  de- 
liver them  to  the  consignee,  and  the  latter  has  advanced 
or  accepted  upon  the  faith  of  such  arrangement,  a  special 
property  vests  in  the  consignee.'  To  produce  a  change  of 
propertv  from  the  shipper  to  the  consignee,  the  goods 
should  have  been  sent  in  pursuance  of  some  contract  be- 
tween the  parties.  ^'^  Where  the  consignee  has  paid  full 
value  for  goods  in  good  faith,  and  they  have  como  into 
his  possession,  he  stands  in  the  light  of  a  purchaser. ^^ 
The  vendor,  in  making  the  contract  with  the  carrier,  acts 
as  agent  of  the  vendee,  ^^  and  it  operates  as  a  constructive 
delivery  to  the  vendee.is  The  master  is  the  agent  of  the 
owner,  and  possession  by  the  agent  is  possession  by  the 
owner.  ^*  There  is  a  mixed  possession,  actual  possession 
in  the  carrier,  and  an  implied  possession  in  the  owner.^^ 

1  The  Sally  Majyee,  3  Wall.  451 ;  Lawrence  r.  Mlntum,  17  How.  107; 
Griffith  V.  Ingledow,  (}  Serg.  &  R.  429;  Coleman  v.  Lambert,  5  Mees.  & 
W.  602;  Wright  v.  Snell,  5  Barn.  &  Aid.  350:  Chandler  v.  Sprague,  5 
Met.  306;  The  Idaho,  5  Ben.  2S2;  Holliday  v.  Hamilton,  11  Wall.  065, 

2  The  Idaho,  U  Blatchf.  222;  Bailey  v.  Hadson  Biv.  B.  B.  Co.  49  N. 
1.70.- 
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I   BtsjjB.PIuBnlilna.  Co.  swash,  0.0.(1, 

4  Gmver.  nrlsn,  fl  now,  4inj  Summerll  p,  Eliler.  I  Brown  A>tni.lOi: 
8,  C.  L  Blnn.  luji  ETanaB.Miutfll,a8jlt.K»;  Dvausc.  Matletl,  I  Ld. 

i  Tbe  Lynchhms.  Blatebt.  Pr.  3:  Ths  Pnonn.  B  Crancb,  41Si  Tb» 
Marlaana.  U  liikl.  Jf.    A.id  Hue  Tlia  Petertiail,  UIntcM,  Pr,  Ana. 

t  Tbe  fnnee*.  »  Cnmch,  1B3|  Blum  >.  The  UtdOo.  1  Wuoilg,  U; 
LuiUow  >.  l^ourus,  I  Joliiu.  1. 

1  Tbe  Hortlii,  BtMchf.  *  H.  Ms  Dunoo  (.  Sajaaina,  I  B«.  *  p. 
132;  Blum  d.  Ttiu  CiulUU.  I  \To<i>b,  iX  ud, 

M[-ta,il'ivV*M..''k;'i.JI  [i'.n;-.:i'.l','l.,.,'M   r^[mn-„'"Li-!i]Vl'l.Sli!Bliari 


lllUtlo/A 


UIW; 


?»."■, *J 


in   ThBFRvice9.SCnacli,3iai 'nMPraicli,aOsill.291;  TliB  St.  JdM 
iDiUiuio,  I  Wlie^iL'^ed; 
n   aLUsDiii>,stcTeni.gMcLeaii,asg:  IIoftuiiiiii.HDi>ie,aa[pt,SS. 

13  Blame,  TlieCailclD.  IWooita.eS;  Dawes g. Peck, 8 Tnnn Rfn.  JM: 
Dunlupi',  LAOiljerl.uClaik  AF.liM;  C<xueBE.Cliaiiliu,:iUiludi  b,  Ud. 

IS  Blum  c.  The  Ciuldo,  I  Wowli.  68',  CDie  r.  Har>lea,_4  Eaat.  2L1. 

e.  The  NewQuw  u'o.  4  Cuiu.  li,  N.  3,  tia.  '     ' 

14  Hew  Jenev  S,  H,  Co.  v.  MerchsDts'  Bk.  e  How.  3W;  IVnrd  r,  Hk- 
e.i^i1ey,4  Term  Itup,  4  0;  Hon-lanil  v.  ParrUi,  4  Ulisou,  903:  l*nlmer  (. 
Onde,4  WaeU.U.  C.  113;  ttevlUer,  (.^aiDplou.  J  Baiu,  £  AlO.  MfJ. 

15  EoRliiidT.Hairli,4M&s(Hi,M2:  Patnamcffylaj.S  Joluia.«£. 

S  227.  Indorsement  and  transfer  of  title.— The 


tie  proved  to  be  only  to  bind  tlio  net  prolita  it  is  otlier- 
wiae,'  nnd  un  indorsement  in  blanlt  may  be  tilled  up.* 
Ttie  consignee  la  tha  agent  of  the  owner,  and  liiii  indorse- 
ment  vests  tlio  property  in  tlie  indotBoe.4  ile  aloue  and 
not  Ihn  owner  of  tbe  goods  can  convey  tbem  by  indorae- 
menC  of  the  bill  of  ladiug,'  but  tbe  owners  may  make  a 
penetiil  oasigoment  without  the  ueceaaity  of  dulivery  or 
indorsement  ot  tlie  bill  of  ladinp."  A  sjmbolio  delivery 
of  floating (toods  is  sufilcienl.'    A  sale  may  ta'"    " '     " 


(or  a  valnaMe  consideration  of  a  bill  of  ladins  of  gooAs  at 
sea,  the  iudoniea  becomes  owner  free  from  aU  equitleB  as 
between  conBiguor  nnd  cooaignee.*  Where  the  eonsigneA 
Indorses  tlio  bill  of  \aAiag  back  to  tbe  shipper,  tbo  master 
i»  bound  to  take  the  vessel  to  the  plaoo  ordered))}' them.  >* 
A  supercargo  mny  retain  for  a  general  balance  due  him 
by  the  owners,  though  the  cargo  and  bill  of  lading  be  as- 
ejgned  to  a  trustee.''  As  against  the  assignee  of  the  hill 
oriadlng,  the  toaaKi  and  owners  are  concluded  by  lt» 
repre»entatioD8.  ^ 

I  HaJUilayi.BamQIon.llTraa.KS:  Holbroofe e.  Wrliitit.  SI  'WeoO. 
Un;  Sunuiei  D.  mimlet.  13  nck.W;  Crouo  c.  KfUf,  13  wnIL  HOi  Tbe 
TIoiDcs.  ]41VaU.  IDUiTtie  Vaaghinuiil  TeleitrBpb,141Viill.  ZH:  Xaw- 
Trooei.Mlntum.lIHow.lMrillDfloini.  BlBvena,  sHow.  SMi  Ccnurd 

Kw•■,■Jl^  '.  ■■'"i'  I    L  ',  v.."'™;'..!.''".""'''!-.   ■'■..'"-.".': ']:4iuo.»it 

Wl.^l  ^   '■     ■ -    '!■■■       ,     i-i^il|».LW«ft 

itt'i'.'y.  . '■"l/ru'.'UKet* 

ia£r,'\  'i;".;-l"^"ElB- 

Bitn.OuMr,  > 

.    , ,  I  Term  Res. 

I«,  wmtpro.RcBa.sWMh.  C,  assTj  OaldwBUr.  BaU,  1  Term  Ren. 
W;  'WrtgU  >.  Cu)ipb«U,  4Ban.  XM;  Tucku  <-  Hampbnr.  4  Blag. 

I  CnuidtF.U1aotlBlni.Ca.lPettWi  W»lteri.  Boas,2ir«tLa 
0.  R3i  NewtaaU  ».  C.  P.  B.  B.  Co.  61  CaL  m. 

i  VWoWv.BMTlii.tKMOB.SlS.  And  Me  Brberg  v.  Bnell,  I  WtA. 
C.C.i<H\  WaUere.IMs>,3Wa^O.0.MT. 

«  Bbotenc.CleTeland.OUuoa.mi  D'Wolt(.S>n1a,tlIuou,«f  i 
S;berg  c.  Suell,  3  With.  0.  C  3H. 

7  Leonard  r.  DsTii.  1  Bluk,  (tS;  CWnoa  *.  Steroiu,  B  How.  Ml; 
Ladwlg  e.  Fuller.  ;7  Me.  ■(&;  Borutanii.  Veuls.II  He-jaO;  Macombai 
(.Fuker,HHck.U7i  Hiitiaitiigar.aUi:lulU.alVt.B2;  CntfocS^, 


);  HlbbertB.  Career, 


EC  parte  rianiiiigiiaiUBanfc  Beg,  mi  JenkyiiB  i.  Brown,  U  Q. 

nn  Onert,  (Hcott,  498;  HolTiiian  v.  Hoble,41let  tt; 
UMtngo,  e  UcLean,  4ni  Baldenton  e.  Hanro.  1 
Ryherg  «.  Snell,  2  Watib.  6.  0.  3Mi  UcNelO  >.  Sian. 


B.49S. 
»   171011111  Ann  Onert,  Olcott,4M;  HolTiiian  v.  Hoble, suet 

Baechia  t.  The  Blarengo,  t  UcLean,  —    "" 

Crancnc.G-  fl23!  Ryheiv  v.  Snell.  2  Wu».  ^. 
a  Uait-La.  aUiNsttiaiiv.  Ollel.tTauiiCtH. 

ID   TbeBaatOD,ILa«r.4M. 

11    Vawelle.We3t,4CiBnchCC.ia0iI.iielRittB.Weat,n)ld. 

U   The  Tangban,  11  Wall.  isa. 


'§  228  BILL  OF  LADDVO.  2l0 

g  22a  Right  of  stoppage  in  tran8it.--Tbe  title  of 
the  consl^eo  is  sabject  to  the  right  of  the  consignor,  if 
the  consideration  be  not  paid  to  reclaim  the  .property  be^ 
fore  it  should  get  into  the  actual  possession  of  the  con- 
signee.i  The  right  of  stoppage  in  transit  exists  in  the 
single  case  of  insolvency. -^  It  is  confined  to  cases  where 
the  goods  are  still  in  the  course  of  their  transit  to  the 
buyer.o  Where  goods  are  sent  upon  the  account  and  risk 
of  the  shipper,  the  delivery  to  the  master  is  a  delivery  to 
him  as  agent  of  the  shipper,  not  of  the  consignee.*  If 
sold  and  shipped  upon  tiie  account  and  at  the  risk  of  the 
buyer,  the  bill  of  lading  making  the  goods  deliverable  to 
him,  or  being  assigned  to  him,  transfers  the  legal  title  to 
the  goods ;  but  until  this  obtains,  the  equitable  right  to 
countermand  the  delivery  remains  with  the  sellerA  The 
right  of  stoppage  in  transitu,  attaches  where  nothing  is 
agreed  as  to  the  time  of  delivery .^  The  possession  of 
goods  by  officers  of  the  customs  prior  to  entry,  is  not  such 
a  possession  of  tlie  consignees  as  to  determine  the  transit 
and  defeat  the  consignor's  right  to  stop  them,"  nor  is  such 
right  affected  by  presentment  and  acceptance  of  a  draft 
for  the  price  of  the  goods  subsequent  to  their  arrival,  of 
the  part  ownership  by  the  consignees  of  the  vessel  and 
the  delivery  to  them  of  the  bill  of  lading. 8  The  transfer  by 
the  vendors  and  shippers  of  goods  as  a  mere  collateral  or 
pte-existing  obligation,  nothing  being  advanced,  will  not 
preclude  the  right  of  stoppage  in  transit.^  Where  rt  con- 
signor reserves  a  special  property  in  the  goods,  it  follows 
them  in  favor  of  the  holder  of  bills  of  exchange  drawn 
against  them,  when  the  consignee  goes  into  bankruptcy 
or  composition. i<>  The  drawee  of  a  draft,  after  its  accept- 
ance, succeeds  to  the  rights  of  the  shipper.  ^^  The  bona 
fde  holder  of  the  draft  has  a  lien  on  the  goods  in  the  hands 
of  the  cousigneci^* 

1  Blum  V.  The  Caddo,  1  Woods,  66 ;  Walter  v.  Ross.  2  Wa.sh.  G.  C.  288; 
Hrmtv.  Ward,  cited  3  Tenn  Rep.  4a7;  Bursfhallr.  Howanl,  1  H.  Black. 
866;  Ellis  0.  Hunt, 3  Term  Rep.  4i>4;  Sneer.  Presoott.  I  Atk.  245;  Fow- 
ler r.  McTajTjrard.  cited  I  EaHt.  ftii;  Fearou  v.  Bowei-a.  1  II.  Black.  3b4; 
Ladlow  p.  Bowiie,  1  Julins.  1 ;  Hunter  v.  Beal,  3  Tenii  Rep.  43ti;  Stokes 

V  La  Rlvldre,  3  Term  Rej).  4iW;  Hol.st  v.  Powual,  I  lisp.  'i\l\   Iiodffsoa 

V  Loy.  7  Term  Rep.  440:  Salomons  r.  Nlssen,  2  TeiTU  Kep.  b74;  Nortiiey 
r. Field,  2  Hip.  Gl:i;  Si.ibcy  v.  Ileyward,  2  H.  Black.  ftW:  Mason  r.Llck- 
aUTow,  I  H.  BlJick.  3e4;  Llckbarrow  v.  Masoa,  2  Term  iiep.  63;  Wright 

.  CampbeU,  4  Bm-r.  2046. 

2  The  St.  Jose  Indiano,  1  Wheat.  20s. 

8  Comyers  r.  Ennls,2  Mason,  233;  Llckbarrow  v.  Mason,  2  Term 
Eep.  63 ;  S.  C.  1  IL  Black.  357 ;  6  Jiast,  21. 

4   The  Frances,  8  Cranch,  418. 

6   Ryberg  v.  Suell,  2  Wash.  C.  C.  403. 

6  Andeuruid  V.  Raudail,  3  CUfl.  89 
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7  BTirnliam  r.  Wlnsor,  9  Law  Rep.  507;  Parker  v.  Byrnes,  1  Low.  640; 
Donath  r.  Droomhead.  7  Pa.  St.  301 ;  Mottram  v.  Heyer,  6  Denlo,  628. 
And  see  Barrett  v.  Goddard,  3  Mason,  107. 

8  Bamham  v.  Wlnsor,  5  Law  Rep.  S07;  Stubbs  v.  Lnnd,  7  Mass.  453; 
Newhall  V.  Vargas,  13  Me.  93;  Nortliey  v.  Field,  2  Esp.  613;  Felse  v. 
Wray,  3  East,  93. 

9  Lesassier  v.  The  Southwestern,  2  Woods,  89. 

10  Ex  parte  Flannagans,  12  Bank.  Beg.  289;  Bank  of  Ireland  v.  Peny, 
Law  B.  7  Ex.  14. 

11  National  Bank  of  Commerce  v.  Hercbants^  Kat.  Bank,  91 U.  8. 92. 

12  Lee  V.  Bowen,  5  Bias.  154. 

§  229.  "Wliat  defeats  right  of  Btoppage.--A  com- 
plete delivery  of  the  goods  prevents  a  stoppage  in  transit,  i 
After  assignment  of  a  bill  of  lading,  the  right  of  stoppage 
in  transit  is  lost.'''  The  effect  of  tne  indorsement  of  the 
bill  of  lading  is  to  take  away  the  right.^  If  a  factor  sells 
the  goods  while  at  sea  to  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  the  right  of  the  principal  to  stop  the 
transit  is  defeated. **  Where  the  seller  sold  on  four 
months'  credit  and  took  notes  for  the  price,  and  handed 
all  the  shipping  papers  to  the  buyer,  who  entered  the 
goods  and  warehoused  them  in  his  own  name,  the  right  of 
stoppage  is  lost;  ^  but  otherwise,  if  warehoused  subject  to 
the  orders  of  the  vendor.  <*  Where  a  vendee  of  goods  sells 
the  same  before  reaching  their  destination,  the  right  of 
stoppage  in  transitu  is  ended.*^  If  ^oods  are  sent  to  a  for- 
waroing  merchant,  to  await,  in  his  hands,  the  instruc- 
tions of  the  purchaser  respecting  any  further  transit, 
their  transit  is  at  an  end  when  they  reach  such  for- 
warder. ^  If,  after  the  goods  are  ordered,  the  party  dies 
insolvent,  and  no  device  or  fraud  to  deceive  the  seller  was 
used,  and  the  goods  were  subsequently  sent,  and  are 
taken  possession  of  by  the  administrator  of  the  buyer,  the 
seller  cannot  reclaim  the  property.^* 

1  Barrett  v.  Goddard,  3  Mason,  107. 

2  Currey  v.  Roulstone,  2  Overt.  (Tenn.)  110:  Walter  t.  Ross,  2  Wash. 
G.  G.  287:  Dick  V.  Luiusden,  Peake,  189;  Appleby  v.  Pollock,  Abb.  od 
8h.  385;  Buee  v.  Prescott,  1  Atk.  245. 

3  Audenreid  v.  Randall,  3  GlifF.  99;  Lesassier  «.  The  Soathwestem. 
2  Woods,  3d;  Walter  v.  Boss,  2  Wash.  G.  C.  283. 

4  Walter  V.  Ross,  2  Wash.  G.  G.  283. 


5  Parker  V.  Byrnes,  1  Low.  539;  Hollingsworth  «.  NM>ler,  8  Gaines, 
182;  Foster  r.  Frampton,  6  Barn.  &  G.  107;  Garter  o.  WiUard,  19  Pick.  1; 
Uottram  r.  Heyer,  5  Denio,  629. 


6  In  re  Foot,  11  Blatchf.  532;  S.  G.  11  Bank.  Reg.  155;  Harris  v.  Hart 
6  Doer,  606;  S.  G.  17  N.  Y.  249. 

7  Sonthem  Express  Go.  o.  Dickson,  94  U.  8. 582 ;  Blanchard  v.  PalgOi 
8  Gray,  285 ;  Lee  v.  KimbaU,  45  Me.  172. 

8  Biggs  V.  Barry,  2  Gort.  262 ;  Valpy  «.  Gllson,  4  Gora.  B.  837. 
•9  Conyeis  V.  Ennls,  2  Mason,  236. 
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§230.  Common  caiTlerB,  who  are.— Aoommoacop- 

rler  U  one  who  trausnorta  guodi  foi  hire,'  and  holds  him- 
»eU  ready  to  carry  them  for  all  persons  who  apply  and 
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pay  ttie  hiife.s  The  maritime  law  considistd  1)0111  the  owner 
ana  the  master  as  carriers  of  the  cargo.*  The  owner  of  a 
general  ship  is  chargeable  with  the  responsibilities  of  a 
common  carrier.^  The  owners  of  a  steamboat  engaged  in 
carrying  passengers  and  merchandise  between  ^ort  and 
port  are  responsible  to  shippers  as  a  common  earner.^  So 
the  owners  of  a  schooner  m  the  carrying  trade  on  the 
lakes.^  So  freighters  for  hire  on  navigable  rivers  are  com- 
mon carriers."'  It  is  not  necessary  that  the  goods  or  prop- 
erty should  be  entered  on  a  freight  list,  or  that  the  con- 
tract be  in  writing.^  Owners  as  carriers  of  the  results  of 
a  whaling  or  fishing  voyage  are  not  common  carriers,  and 
are  liable  only  as  bailees.*  There  is  no  difference  between 
carriers  by  land  and  carriers  by  water;  each  incurs  the 
same  liabilities,  and  is  subject  to  the  same  duties,  ^^  and  is 
governed  by  the  same  rules  of  law.^ 

1  The  HnntreSR.  2  Ware,  (Day.)  82:  Dwlght  v.  BieWBter»  1  Pick.  80; 
OitixenB'  Bank  v.  Nantucket  S.  Ck>.  2  Storjr,  16;  HcOlorea  v.  Hammond, 
1  Bay, 99;  S.  C.  1  Amer.  Dec  5a& 

2  The  Huntress,  2  Ware,  (Dar.)  82;  GttlMns*  Bank  «.  Nantucket  8. 
Co.  2  Story,  16;  Dwlgbt«.  Brewster,  1  Pick.  50* 

3  Elliott  V.  Bossell,  10  Johns.  1 ;  Oakley  «.  Bnssell,  18  Uart.  88* 

4  The  Ck>ld  Hunter,  Blatohf.  A  ^.  300. 

.  6  Boney  v.  The  Huntress,  4  Hunt's  Mer;  JSag»  8S;  Oltliens'  Bank  «k 
Nantucket  S.  Ck>.  2  Story,  18. 

6  Badgely  v.  The  Juniata  Patton,  1  Amer.  Law  Beg.  282. 

7  Williams  «.  Branson,  1  Murph.  417;  S.  0. 4  Amer.  Dec.  662. 

8  Citizens'  Bank  «.  Nantucket  S.  Co.  2  Story,  16* 

9  Joy  9.  Allen,  2  Wood.  A  VL  815;  Brlnd  t.  Dale,  8  Car.  A  P.  207;  2* 


ney,  13  Wemi.  387:  Bobtnsoa  v.  Donmore,  2  Bos.  A  P.  417;  Walter  v* 
Brewer,  11  Uass.  99:  Satterlee  v.  Qroat,  1  Wend.  272;  Allen  v.  Sewall,  2 


Wend.  ]B7;  S.  C.  6  Ibid.  835:  Anonymous,  2  Show.  184:  Klngv.  Lenox* 
19  Johns.  235;  Hatchwell  v.  Cook,  6  Taunt.  577 ;  1  Salk.  249. 

10  Klnff  V.  Shepherd,  3  Story.  319;  Elliott  v.  Bossell,  10  Johns.  1 ;  Bax- 
ter 9.  LeJand,  Abb.  Adm.  359;  Maury  v.  Talmage,  2  HcLedn,  157. 

11  New  Jersey  S.  N.  Go.  v.  Merchants'  Bank,  6  Bow.  428 ;  Dale  o.  Hafl, 
1  WniB.  281  i  King  9,  Shepherd,  3  Story,  349. 

g  231.  Responsibility  of  oi^nerSw-^The  owners  are 
Itoimd  by  the  contraot  of  the  master  while  acting  within 
the  scope  of  his  authority. ^  They  are  responsible  for  the 
abuse  of  trust,  by  willful  misconduct  and  by  want  of  care 
and  skill  of  the  master,^  and  by  his  misfeasance  or  non« 
feasanoe.'  Misfeasance  and  non-feasance  are  gross  negli- 
l^nce,  and  ereate  a  liability  for  consequent  damage.^  If 
goods  are  lost  or  damaged  after  their  reception  andbef ore 
their  delivery,  the  presumption  is  that  such  loss  or  dam- 
ige  was  oeeasioBed  by  default  of  the  carrier.fi   The  vessel 


§  231  oABBiGBa,  ;9U 

Is  ILtble  for  loss  of  Roods  in  loading  from  a  warehoUBe,'  <w 
for  Toss  occasioned  Ijy  delay  in  delivery  occaalooed  hy  tho 
fault  of  the  carrier,'  or  for  Ilia  valaeof  gooiis  ilelirered  to 
the  iTTong  porson,  even  by  rnintake  or  imposition,"  or  for 
■'"'■" — ■■""  'Ti  a  wrong  place  or  wronp;  mode,  or  leaving 


them  unmatched  or  unguarded, ^  or  for  loss  by  atrandius 
diirina  the  absence  of  the  crew.'"  Where  no  account  ol 
how  tho  goods  weie  lost  was  given,  yet  tlia  vcaael  was 
held  rpsponaible."  lu  the  stowage  and  traD!> porta tlon  of 
gooda  tho  acta  of  the  master  are  binding  on  thn  owners. i* 
The  vessel  is  liable  for  injury  or  damage  by  overloadinK 

[liorto  the  extent  of  the  Injury  to  the  cargo  and  expenses 
ucurrsd in lt» recovery,"  The onrnersoin vessel  are lliw 
bla  to  the  owners  of  the  cai^  for  loss  by  a  barratrous 
wreck,  for  tlie  value  of  the  eooda  lost,  the  injury  to  those 
saved,  and  for  mouey  paid  for  salvage."  A  ve3.sel  is  liai- 
ble  for  diim^n  caused  to  tho  goods  ofono  sbipper  liy  those 
of  another,  although  tho  goods  are  stowed  iu  the  iiHual 
way,  if  the  goods  of  tho  third  party  were  in  n  l)ad  condi- 
tion when  put  on  board, •'^  Aateamboat  enrolled  und  reg- 
istered as  a  coasting  vessel  Is  lialjle  for  a  debt  contracted, 
by  oae  placed  In  possession  and  control  by  owner  ftnil 
designated  as  master;"  but  the  olark  of  a  " ■---*  ' — 
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7  The  City  of  Dat>lln«  1  Ben.  63;  Wlbert  v.  N.  T.  and  E.  R.  B.  Co.  12 
K.  7.24.i:  S.  C.  19  Barb.  36;  Wilson  «.  LancasbJre  and  Y.  K.  &.  Co.  9 
Com.  B.  N.  S.  (>32. 

8  Tbo  Santeo,  2  Ben.  S21 ;  The  Eddy*  «  Wall.  481:  The  HnntrefO.  1 
Ware.  (Duv.)  82;  Smith  v.  Home,  8  Taunt.  144;  N.  J.  8.  N.  Co.  v.  Meiv 
Chants'  BU.  U  How.  42J. 

"^  9  N.  J.  S.  N.  Co.  V.  MsrchantB'  Bk.  6  How.  429;  Smith  v.  HornOt  8 
Taont.  144. 

10  The  Sarah.  2  Spragne,  30. 

11  The  Bellona,  4  Ben.  603. 

12  The  Waldo,  2  Ware,  (Dav.)  161. 

13  Kennedy  v.  Dodge,  1  Ben.  311 ;  Vose  v.  Allen,  3  Blatchf.  289. 

14  The  William  Taber,  2  Ben.  329.* 

15  The  Cheshire,  2  Spratrue,  30;  Lamb  v.  Parkraao,  1  Sprague,  354; 
Baxter  v.  Leland,  Abb.  Adin.  U8;  S.  C.  1  Blatchf.  62t>. 

16  Pendleton  V.  Franklin,  3  Seld.  003. 

17  HcAlllster  v.  The  Sam  Klrkman,  1  Bond,  369. 

§  232.  Seaworthiness.— The  duty  of  the  owners,  as 
carriers,  is  to  provide  a  seaworthy  vessel,  ^vith  suitable 
officers  and  crew,  i  A  warranty  of  seaworthiness  inel udes 
a  warranty  of  a  competent  master  and  crew,<2  but  not  that 
an  insurance  company  will  be  willing  to  insure. 8  Nor 
that  the  master  shall  possess  skill,  judgment,  and  cour- 
age in  an  extraordinary  degree.*  In  the  contract  of  af- 
freightment it  is  not  a  tacit  or  implied  condition  that 
she  is  seaworthy,  as  it  is  in  insurance.*  It  is  not  such 
that  it  will  defeat  the  right  to  freight,  if  the  vessel  shoukl 
prove  seaworthy .•  The  fact  that  the  vessel  is  not  a  com- 
mon carrier  does  not  relieve  her  from  the  implied  war-, 
ranty  in  a  contract  of  affreiglitment  that  she  is  sound, 
staunch,  and  seaworthy. '  It  is  tlie  duty  of  the  carrier  to 
know  the  condition  of  the  vessel  in  which  he  proposes  to 
carry  goods. 8  He  is  bound  to  know  the  liazanls  of  the 
business.**  To  bo  seaworthy,  the  liull  should  be  so  tight, 
staunch,  and  strong  as  to  resist  the  ordinary  action  of  the 
sea  during  tlio  voyage,  without  loss  or  damage  to  cargo, *«> 
and  the  ship  must  be  furnishwl  with  proper  compasses. ^i 
Leakage  is  notice  of  unseaworthiness,  and  an  attempt  to 
proceed  on  tlie  voyage  renders  tiie  carrier  liable  fgr  loss  of 
cargo. *^  Tlio  cargo  means  the  goods  on  board  tlie  vessel,!* 
and  leaving  port  on  any  trade  or  business  is  a  departure 
in  respect  to  repairs  of  tlie  vessel.  ^*  Seaworthiness  is  to 
he  determined  oy  tlie  facts  in  each  particular  case.i* 
that  a  vessel  springs  a  leak  after  a  few  hours'  sail  is  no 
legal  presumption  of  unseaworthiness.^*  The  owner  is 
bound  to  keep  the  vessel  seaworthy, i^  to  have  the  vessel 
in  a  state  of  repairs  at  every  port  where  she  may  be,  and 
lie  is  liable  for  any  damage  for  want  of  such  repairs, 
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whether  the  defect  l»e  known  or  unknown  totheowners.^ 
It  is  a  useful  and  proper  precaution  for  a  master  to  note 
a  protest  at  tha  first  port  of  his  arrival  after  an  accident, 
but  not  an  indispensablo  duty.^^  Where  it  was  possible 
to  reach  a  harbor  to  have  repairs  made,  the  caiso  is  not 
chargeable  for  the  expense  of  towage  in  case  of  injury  to 
the  rudder.ao 

1  Tim  Niaffara  v.  Cordes,  2\  How.  7 ;  Th9  Plaster,  2  Woods,  490;  Bai^ 
rels  of  Salt,  2  Bbs.  31.);  Lord  v.  aoodall  N.  A  P.  8.  S.  Co.  4  tiawy.  292. 

2  Tho  Vlnceimes,  3  Wars,  171 ;  Bazln  v.  The  Steamship  Ckk  J  WaO* 
Jr.  23:);  Druwn  r.  Tiio  D.  S.  Cage.  1  Woods,  401.    . 

3  Tho  Vlncennos,  3  Ware,  171. 

4  Patten  v.  Darling,  1  CUff.  233;  Lawrence  v.  Hlntaxn,  17  Bow.  UO. 

5  Forbes  v.  Rice,  2  Brev.  333 ;  8.  C.  4  Amer.  Dec.  533.  And  see  WOsm 
V.  Orbwold.  U  BlatChf.  mt;  Lyon  0.  McJJd,  ftEast,  iH.  See  Ahts,  %  202. 

6  Forbes  V.  Rice,  2  Brev.  3J3;  S.  C.4  Aiaer.  Dec  683;  KeUogff  Vt 
Lacrosse  &c.  Packet  Go.  8  Blss.  4)6. 

7  Wilson  r.  arUwAl.l.  f)  Blatohf.  231;  h70n  v.  SCetls,  6  East,  428;  The 
Planter,  2  Woods,  4:m);  Dupout  v.  Vauce,  U  How.  IfSi. 

8  Tho  Northern  BeUe,  0  Wall.  526. 

9  Saltoastall  v.  Stockton,  Taney,  11. 

|0  Dapont  v.  Vanpe,  13  How.  182;  Harmer  «.  Bell,  7  Hoore  P.  O.  SI7. 

11  Lord  V.  Goodall  N.  A  P.  S.  Co.  4  Sawy.  2.')2. 

12  Kellog?  V.  Lacrosse  &e.  Packet  Co.  3  Blss.  436. 

13  Seamaos  v.  Lorlng,  1  Maaon,  127. 

14  Bockfeller  0.  Thompson,  2  Sand.  395. 

15  The  Northern  B^e,  0  Wall.  526;  Sherwood  v.  Roggles,  2  Sand.  6S. 

16  Sherwood  v.  Buggies,  2  Sand.  55. 

17  The  Gentleman,  Olcott,  1 16 :  Putnam  p.  Wood.  3  Mass.  481: 3  Amer. 
Dec.  17.4;  Mercantile  lus.  Co.  «.Clapp,ll  Pick.  &);  Kliaball «.  Tucker,  10 
Mass.  192. 

18  Putnam  r.  Wood,  8  Mass.  431:  S.  0.  3  Amer.  Deo.  179;  Work  •• 
Leathers,  1  Woo<ls,  273;  Whit.ill  o.  The  Wiillatu  Henry,  4  La.  223:  Lyoa 
V.  Mells,  5  East,  423;  The  Oasco,  2  Ware  (Duv.)  192. 

19  Hunt  V.  The  Cleveland.  Npwb.  234;  8.  C.  6  McLean,  79;  Senat  9, 
Porter,  7  Term  Rep.  l&S;  The  £uuua,  2  W.  Rob.  315. 

SO  Barrels  of  Salt,  2  Blss.  819. 

§  233.  AdvertlBing  aalHng.— The  owner  of  the  vessel 
is  responsible  for  misrenreHeutation  in  thea(ivertisement» 
as  to  tlie  character  of  the  vessel,  time  of  sailiug,  aud  pro- 
posed voyage.  1  It  is  his  duty  to  advertise  any  change  in 
the  coarse  or  ultimate  destinrition  of  the  vessel.'^  The 
ship-owners  are  bound  to  carry  the  goods  by  the  ship 
which  was  advertised  to  sail,  unless  prevented  by  some* 
event  beyond  their  control.*  Shippers  are  not  bound  to 
seek  or  accept  any  other  mode  of  conveyance  than  that 
specified  in  the  bill  of  lading.'*  Where  the  carrier  changes 
the  vessel  he  is  deenied  to  substitute  different  risks,  and 


ia  considered  fts  insnfiojE  agaiBst  looSi  even  if  it  arose 
from  causes  excepted  in  the  bill  of  ladiag.^  If,  with- 
out any  legal  justitication,  the  carrier  refuses  to  perform 
the  voyage,  but  offers  to  return  the  goods,  and  the  offer  is 
not  accepted,  he  is  bound  to  make  compensation  only 
for  the  actual  damage  sustained.® 

1  The  Zenobla,  Abb.  Adm.  80;  Rnnquest  v.  DltcbfiU,  3  Esp.  64;  San- 
derson r.Bosher,  4  Camp.  64,  note;  mgeUiaens  v.  Dumber.  4  Camp.  M; 
Freemrui  V.  Baker,  5  Barn.  &  A1(L  707;  Cranston  *«.  Btarsball,  A  Bxcb. 
396:  Glabolm  r.  Hays,  2  Man.  &  O.  297;  Ollive  v.  Booker,  1  Ezch.  41<}; 
Cobb  V.  Howard,  3  Blatchf.  kU;  Trottv.  Wood,  1  OaU.  443. 

2  Ped  9.  Price,  4  Camp.  243. 

3  Harrison  v,  Stewart,  Taney,  485;  Trott  v.  Wood,  1  GaD.  448;  Plant- 
amour  9.  Staples,  1  Term  Bep.  611. 

4  Harrison  v.  Stewart,  Taney,  485. 

5  Badnv.  Tlu>Ble]i«rdson,10LawBep.N.  8.l28;-S.C.6Amer.La«r 

Beg.  459. 

6  Harrison  V.  Stewart,  T&ney,  485. 

§  234.  Rights,  duties,  and  olblig^tiooa  of  carriers. 

The  riffhts  nhd  obligations  of  carriers  depend  upon  the 
law  ofthe  place  where  the  contract  is  made,  or  where  it 
is  to  be  executed;  ^  of  ships  navigating  the  lakes  must  be 
determined  by  the  rules  oi  law  applicable  to  carriers  upon 
such  internal  waters.^  Common  carriers  are  bound  to 
receive  goods  for  carriago,^  and  are  entitled  to  the  exclu- 
sive use  of  their  vehicfes.*  The  master  of  the  vessel  is 
bound  to  carry  goods  shipped  to  their  destination,  unless 
I)revented  by  the  act  of  God  or  the  public  enemy,  the  act 
of  the  shipper,  or  one  of  the  excepted  perils.*  Where  a 
vessel  takes  a  cargo  late  in  the  season,  and  is  laid  up  by 
stress  of  weather,  it  is  her  duty  to  complete  the  voyage  in 
the  spring.*  The  duty  of  the  carrier  extends  to  all  that 
relates  to  loadings  safe  keeping  and  transportation,  and 
right  delivery,  and  for  all  these  the  vessel  is  liable^ 
Evidence  of  usage  cannot  be  admitted  to  control  or  var^ 
the  positive  stipulations  of  a  bill  of  lading,  or  to  substi- 
tute for  its  express  terms  an  implied  agreement  or  usage 
that  the  carrier  shall  not  be  bound  to  keep,  transport,  and 
deliver  the  goods  in  good  order  and  condition.s  The 
master  is  not,  in  general,  bound  to  transport  the  goods  on 
land,  but  his  contract  is  fulfilled  by  delivery  nrom  his 
ship  at  the  proper  place  within  the  port.o  Where  a  broker 
contracted  to  liave  goods  shipped,  but  refused  to  ship 
them,  the  carrier  may  refuse  to  receive  them.^® 

1  Nayl«r«.Baltaell,  TKie7,f&. 

3  Tb6Klaganv.Corde8,21How.7. 

Dbstt  S.  &  A.— 19. 
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8  Bosenflield  «.  The  Express  Co.  1  Woods,  185;  Sheridan  v.  The  New 
Quay  Co.  4  Com.  B.  K.  S.  618. 

4  The  D.  B.  Martin,  11  Blatehf.  235;  Jencks  v.  Coleman,  2  Sum.  221; 
Burgess  v.  Clements,  4  Maule  &  8.  306:  Fell  v.  Knight,  8  Mees.  «fe  W. 
263;  Commonwealth  v.  Power,  7  Met.  696. 

5  The  Ma??le  Hammond,  9  Wall.  455,  qnestlonlnfir  The  Paclfle, 
Brown  A  L.  243.  And  see  The  Niagara  v.  Cordes,  21  How.  27;  Elliott  v. 
Bosssll,  10  .Tohns.  Ij  New  Jersey  S.  N.  Co.  v.  Merchants'  Bk.  6  How.  428; 
Bank  of  Orange  Co.  v.  Brown,  8  Wend.  153;  Fendall  v.  Bench,  4  Mo* 
Lean.  25^;  Bunitt  v.  Bench,  Ibid.  325. 

6  Murray  V.  iEtna  Ins.  Co.  4  BIss.  417.   See  on/e,  S  209. 


V.  Barnwell,  12  How.'273;'Blchardson  v.  Winsor,  3  Cliff.  402. 


8  The  Dslaware.  14  WaU.  606;  The  Beeside,  2  Sum.  567;  Garrison  «. 
Memphis  Ins.  Co.  19  How.  316. 

9  The  Boston  1  Low.  46S;  Bourne  v.  Oatliffe.  8  Man.  A  O.  643;  7 
Ibld.a^9;  4  Bin?^.  C.  314:  Humphreys  «.  Beed,  6  Whart.  435;  Hemp- 
hlU  V.  Chenle,  6  watts.  &  S.  62;  Ostrander  v.  Brown,  15  Johns.  89. 

10  The  A.  Cheeseborough,  8  Blatehf.  805. 

§  235.  Obligatdona  reciprocaL— In  ereiy  contract 
of  a£freightment,  whether  by  charter  partj,  bill  of  lading, 
or  bv  parol,  the  obligations  are  mutual  and  reciprocal: 
the  ship  is  bound  to  the  merchandise  and  the  merchandise 
to  the  8hip,i  for  the  due  performance  of  the  contract.^  A 
mutual  obligation  is  created  by  law,  even  if  not  stipulated 
in  the  contract;^  but  some  contract  of  affreightment  must 
have  been  made,^  and  an  executory  contract  for  transpor- 
tation or  for  the  services  of  the  vessel  creates  no  lien.^  By 
the  maritime  law,  the  vessel  is  bound  to  the  shipper  for 
the  performance  of  the  contract,^  for  the  safe  custody,  due 
transportation,  and  right  delivery  of  the  cargo,  ?  is  bound  in 
specie  for  the  fulfillment  of  the  contract  of  the  master, 
made  within  the  scope  of  his  authority;  ^  the  ship,  with 
her  tackle  and  freignt,  and  the  cargo,  are  respectively 
bound  by  the  covenants  of  the  charter  party.®  In  every 
contract  of  affreightment  the  ship  is  hypothecated  to  the 
shipper  for  any  damage  to  the  goods  from  insufficiency  of 
the  vessel,  or  the  fault  of  the  master  or  crew,^^  or  for 
cargo  lost  by  jettison, ii  or  for  deficiency  in  cargo,i*  for 
value  of  goods  sold  by  the  master  for  necessaries  in  part 
consumed  by  the  crew  and  passengers,  ^>  for  the  value  of 

f[oods,  notwithstanding  depredations.^^  The  vessel  la 
lable  in  rem  for  goods  laden  on  board  by  the  charterers.!^ 
The  lien  of  the  shipper  attaches,  though  the  whole  voyage 
is  within  the  State.  ^^  The  lien  attaches  on  the  contract  of 
affreightment,  even  before  the  cargo  is  delivered  on 
board;  ^7  but  when  there  has  been  no  deliverv  of  the 
goods  to  the  master,  the  contract  creates  no  lien.^^  Wl\ere 
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VoiniilHT,  f  Hum.  Mi  Pottat  v.  OeUit^  ^STmi  JUamit.  St. 
KMInr>D'<S<  Dock  Co.  14  Ibw.  *  V.  THil^e^^Uui^rSrnni  Adm. 

Pniiama,  OJcoct,  XS. 


K  Fanlloe,  I  Ulia.  tl7 ;  ITewluUI  v.  Tbe  B.  O.  Tnmlow,  3 
Tile  NUivH 


a.  Abb.  Adm.  n;  Tbe 


Bvi)!3Aa.A£.'3IS>  Bagsol  UuwHd,!  Wck.lM. ' 

B  ThO  ZenOblkiAbb.  Adm.7(t  TheT(J!uit«nlSnni.(in;  XnoiB. 
JMilen  tMUe,  HrAlUOas  nia  IC«I)«ek,l  WwOnt  HonwoDd  «.  Ene- 

«nliLllI[ow.43l;  TbBFlBdi,AblLldm.n;narn«nn,lWan,I23i 
lis  H«ealde,l  8aiii.SI7i  T1isiniliIg.SWacs,Wl:  ThI  Ouea-lWaie, 
IM I  'i  lis  IribmB,  1  Bum.  I41|  TheHeir  WoiM  ■.  KUk,  IS  How.  Wi 
wwiu,  Hanlw.  U.   And  MS  onu,  iS ».  IIB. 

lenoaa.tBeD.'mi  Tudewatsr  *.  uma,  1>  How. 


K;  S,  C 


<  r.  Nlckenon.  3  Story.  KS:  Dupont  «.  Vsnce,  1»  How.  ITl; 
'.  TbeH.wy.flLav  Kep.  7i;  &  C.  S  Ibid.  33;  Bpiuta  c.  Eltl- 
L3n  Bi]p.3le. 

Oold  Danter,  BlMcbf.  A  H.  M8;  Scbleffelln  e.  Barrey.  S 
Hi  Ji)jp.AU«i.3WihhL&U.  31I{  Xbe  racket, 3  Masou.USi 

n.Ibtd-SM:  Amar. 
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2?R;  Tho  WllllaitiMid  Bdlmellii^BIatebf.  A ILM;  TbePackiet,S  Mason, 
2-Vu  TIio  GfOtttBdlno,  3  C.  Bob.  240:  The  Leoniiuu,  Olcott,  16;  Mutual 
S.  In9.  Co.  I*.  Tlie  George,  Olcott,  m, 

14  The  OoUl  Hunter,  Blatchf.  4b  It.  803;  Ross  v.  The  Active,  3  Wash. 
C.  C.  'iJti;  Morse  r.  Slue,  1  Vout.  1:)0;  Schieffelln  «.  Harvey,  6  Johns. 
170;  AiueHcau  lus.  Co.  v.  Coijtef,  3  Faige,  833. 

l!i  The  AberfojHe,  Abb.  Adm.  2S8;  The  Flash,  Ibid.  67;  The  Bebecca, 

1  Ware,  188; 

Hi    Fmacis  9.  Harrison,  1  Sawy.  869;  The  Belfast,  7  WaU.  624 

.  17  TIio  Wllltam!),  1  Brown  Adm.  219,  distinguishing  Grant  v.  Norway, 
lu  Com.  B.  (K^),  uml  tlljai>proviu}{  dicta  In  Vaii(le\7aterv.MlUs,  la  llovr. 
bi.  Au<l  Heo  The  CdWiu,  1  Spraguo,  4J4;  Sulmuli  Falls  Mauuf.  Co.  v. 
T!io  Tangier,  11  Law  B«p.K.  S.6.  Contra,  The  Flotth,  Abb.  Adm.  TO. 
6co  ante,  see.  218. 

15  Tlie  PauUnet  1  itlsst  3sm«  dlstlifgulshlnsllanna  o.  Tlie  Carrlngton, 

2  West.  Law  Mun.  4».i.  And  sou  The  It.  G.  winslow,  4  Blss.  17;  Vaude- 
truter  r.  Mills,  liUIpw.  B2(  S.  C.  McAll.  0;  The  rroemau  v.  Bucklug- 
baui,  Ij  IIow.  lai;  The  Joseph  Graut,  1  Biss.  l'J3. 

l'>  The  fidwin,  1  Spnurue,  482,  explaining  The  Flash,  Abb.  Adm.  70: 
llurewood  v*  PuUock,  llu.  &  B.  743;  'ih)3  Tangier,  21  Law  Bep.  6. 

20  The  H.  B.  Foster,  3  Ware,  107;  The  Boston,  Bhitchf.  A  H.  809;  The 
Belfast,  7  Wall.  624;  The  Keokuk,  1  Biss.  022. 

21  Edwards  v.  The  Stockton,  Crabbe,  582 ;  Cole  v.  The  Atlantlo, 
Crabbe,  444;  The  Bebeoca*  1  Ware,  I8d. 

23  Bryans  v.  Nlz.i  Mees.  A  W. 775;  Nesmlth v.  Dyeing B.  &  O.  Co.  1 
Curt.  ViTt;  Patten  v.  Thompson,  5  Maule  &  S.  350;  Gibsou  v.  Stevens,  8 
How.  384;  UaUle  o.  Smith,  1  Bos.  &  F.  503. 

§  236.  Duty  of  master  as  to  stowage.— Tlie  duty 
of  tbo  master  cxtenclH  to  all  that  relates  to  loading  of  the 
cargo.  ^  lie  is  bound  to  secure  the  cargo  under  df^-^k.* 
Goods  stowed  on  deck  are  at  his  risk.^  He  is  bound  to 
due  diligence  and  skill  in  the  stowage  and  staying  the 
careo,  but  thero  is  no  absolute  warranty  that  what  is  done 
shall  prove  sufficient.^  Stowage  of  merchandise  on  the 
main  deck  of  a  propeller,  unusually  well  con.structed  for 
the  purpose,  held  no  fault.^  It  is  culpable  negligence  in 
the  master  to  stow  goods  marked  '*  in  cabin  state-room" 
in  the  hold,  when  it  was  the  invariable  practice  to  ntow 
them  in  the  cabin.^^  Though  parol  evidence  is  not  admis- 
siblo  to  show  an  agreement  lor  stowage  on  dettk,  yet  it 
may  be  admitted  to  show  a  supplemental  agreement  for  a 
particular  stowage  under  deck.*  The  master  is  bound  to 
stow  the  goods  in  reference  to  their  condition. <^  It  is  the 
duty  of  the  master  to  see  that  the  goods  are  so  stowed 
that  the  different  goods  may  not  be  injured  by  each  other, 
or  by  the  motion  or  leakage  of  the  vessel,  unless  by  agree- 
ment that  service  is  to  be  performed  by  the  shipper .«  In 
taking  on  coal  oil  and  paper  he  is  bound  to  uso  especial 
care  in  stowage.  ^   80  in  the  stowage  of  wheat  in  bags  and 
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kerosene.^i  So  in  stowace  of  cotton.^  A  warranty  in  a 
ship's  policy,  "  not  to  load  more  than  her  registered  ton- 
nage," is  broken  by  carrying  an  excess  of  dunnage.^s 

1  The  B.  G.  Winslow,  4  Bias.  13;  The  Lady  Plke»  21  Wall.  IS;  LaT«- 
ronl  V.  Drury,  8  Ex.  166. 

2  The  Delaware,  14  Wall.  604 ;  The  Rebeccajl  Ware,  188 ;  The  Waldo, 
2  Ware  (Dav.)  161;  The  Niagara  r.  Cordes,  21  Wall.  7. 

3  The  Bebecca,  1  Ware,  188;  The  Paragon,  Ibid.  322;  The  Waldo,  2 
Ware  (Dav.)  161. 

4  Lawrence  V.  SDntiim.  17  How.  100;  Mephams  v.  Blessel,  9  Wall. 
870;  8.  G.  1  Woolw.  225:  Patton  9.  Magiath,  Blre,  162;  Dotton  v.  8team 
Tog  Express,  3  Cliff.  462. 

ft    The  Neptnne,  6  Blatdif .  193. 

6  The  Star  of  Hope,  17  WalL  651. 

7  The  Star  of  Hope,  2  Sawy.  20;  Chonteanx  v.  Leech,  18  Pa.  St.  283  s 
The  Delaware,  14  Wall.  606;  Barber  v.  Brace,  8  Conn.  9. 

8  The  David  and  Caroline,  5  Blatchf.  266. 

9  The  Delaware,  14  Wall.  602;  Alston  v.  Herring,  11  Exch.  822:  Sah* 
deman  r.  Scurr,  Law  Bep.  2  Q.  B.  86;  The  Niagara  v.  Cordes,  21  Wall.  7 ; 
Swainston  v.  Garriclc,  2  Law  J.  N.  S.  255;  Anglo-Afrioaa  Co.  v.  Lanued, 
Law  Bep.  C.  P.  229. 

10  The  Babloncello,  7  Ben.  387;  Muddle  v.  SMde,  9  Car.  4b  P.  380. 

11  Nettleton  v.  The  Fanny  Fosdlck,  4  Blatchf.  374;  S.  0.  18  How.  Pr. 
328. 

12  Brower  v.  The  Water  Witch,  19  How.  Pr.  241. 

13  Insnianoe  Co.  V.  Thwing,  13  WaU.  672. 

§  237.  Puties  and  obligations  of  shippers.— Ship- 

Sers  undertake  not  to  deliver  for  carriage,  packages  of  a 
angerous  nature  without  expressly  giving  notice  that 
they  are  of  such  a  nature.^  It  is  the  duty  of  the  shipper 
to  notify  the  carrier  of  the  dangerous  qualities  of  a  pack- 
age.^ Carriers  are  not  requireato  know  and  not  entitled 
to  be  informed  as  to  the  contents  of  the  packages  ;<  they 
are  not  bound  to  ask  the  contents  of  the  package.^  The 
want  of  greater  care  in  stowage  of  dangerous  packages  is 
not  a  fault  ^ 

1  Pieree«.  Winsor,  2  Cliff.  27;  Brass  9.  Ualtlaad,  6  Ellis  A  B.  470; 
Parrett  v.  Barney,  2  Abb.  U.  8. 222;  Fairant «.  Barnes,  11  Com.  B.  663; 
Yandewater  v.  MUls,  19  How.  82. 

2  The  Nltro-Olyoerine  Case,  15  WalL  535;  Brass  v.  Ualtland,  6  EUls 
A  B.470;  Parrett  v.  Barney,  2  Abb.  U.  8. 222;  Pieree  9.  Winsor,  2  Cliff. 
18;  Farrant  V.  Barnes,  11  Com.  B.  653.  See  Hatchlnson  v.  Onion,  8 
Com.  B.  N.  8. 149. 

3  Parrett «.  Barney,  1  Sawy.  447;  8.  C.  2  Abb.  XT.  8.221:  Kitro-Glyce- 
rlne  Case,  15  WaU.  535:  Crancn  v.  London  A  N.  W.  B.  Co.  l4  Com.  B.  254; 
Brass  v.  Haltland,  6  EUis  A  B.  470. 

4  The  Nitro-Olycerlne  Case,  15  Wall.  535;  Brass  v.  Ualtlaad,  6  EUli 
A  B.  470. 

5  Farrott  v.  Barney,  2  Abb.  U.  8. 228;  Pierce  v,  Winsor,  2  Clilf  2T. 
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§  23&  Obligations  on  vrreck  or  stranding.— The 

'obligations,  duties,  and  liabilities  of  the  carriers  still  con- 
tinue, after  the  wreck  or  stranding  of  the  vessel;  ^  their 
duty  as  to  safe  custody,  due  transportation,  and  right  de- 
livery still  continues;  3  they  are  bound  to  show  diligence, 
care,  and  skill  to  save  the  property  from  being  Iost.3  and 
they  are  responsible  for  any  loss  which  human  skill  and 
prudence  could  prevent.*  Their  duty  is  not  ended  till 
the  goods  are  delivered  at  tlieir  destination,  or  returned 
to  the  owner  or  kept  till  the  owner  may  reclaim  them,  or 
till  they  are  disposed  of  according  to  law.6  The  duty  of 
the  master,  in  case  of  disaster,  is  to  forward  the  cargo  in 
another  vessel,  if  practicable,^  and  he  may  charge  for 
increased  freij^ht  for  the  hire  of  the  vessel  so  procured.'' 
Where  a  vessel  is  driven  into  a  port  of  distress,  tiio  master 
is  bound  to  repair  her  or  procure  another  vessel, »  and 
forward  their  goods  to  their  destination;  and  if  on  the 
lakes,  a  land  carriage  may  be  resorted  to;  ^  and  if  he  fail 
to  do  so  he  is  not  entitled  to  freight.  ^^  After  the  loss  of 
the  vessel  the  master  is  agent  to  tranship  freight  for  the 
merchant.ii  and  where  they  could  easily  have  been  con- 
sulted the. carrier  had  no  right  to  sell  the  cargo. i3  Where 
the  ship  is  abandoned  for  a  total  loss,  he  cannot  sell  and 
invest  the  proceeds  in  other  goods,  unless  justilied  by 
necessity  or  high  expediency;  out  if  the  parties  receive 
the  property,  and  the  master  acts  without  fraud,  he  is 
entitled  to  a  reasonable  compensation  and  expenses,  i* 
Where  he  tranships  goods  and  takes  a  bill  of  lading 
deliverable  to  his  own  order,  and  on  arrival  they  are  not 
delivered  to  the  consignee  but  sold,  the  sale  is  invalid,  a* 

1  McAndrews  v.  Thatcher,  8  Wall.  369;  The  Niagara  v.  Cordes,  21 
How.  7 ;  Elliott  t>.  Roiiscll,  10  Jolins.  I ;  Gopeland  v.  Security  Ins.  Co. 
Woolw.  2.^3;  Kinjf  v.  Shepherd,  3  Story,  856;  Barclay  v.  Curcullay 
Gana,  3  Douar.  389;  New  Jersey  S.  N.  Co.  t».  Merchants'  Bk.  6  How.  436; 
The  Lady  Pike,  21  Wall.  15;  The  Maggie  Hammond,  9  WalL  459;  Plant- 
amour  V.  Staples,  I  Term  Rep.  611. 

2  The  Majirsrie  Hammond,  0  WalL  459;  Elliott  v.  Bossell,  10  Johns.  1; 
King  V.  Shepherd,  3  Story,  35S. 

8  The  Niasrara  v.  Cordes,  21  How.  27 ;  King  v.  Shepherd,  3  Story,  849; 
Elliott  V.  Bussell,  10  Johns.  1. 

4  McAndrews  v.  Thatcher.  3  Wall.  869 1  King  v.  Shepherd,  3  Story, 
S4»;  The  Niagara  r.  Cordes.  21  How.  27;  Elliott  v.  BosseU,  10  Johns.  1: 
The  Maggie  Hammond,  9  Wall.  459. 

5  The  Nla<^ara  v.  Cordes,  21  How.  28;  Kincr  v.  Shepherd,  3  Story,  349; 
New  Jersey  S.  N.  Co.  v.  Merchants'  Bk.  6  How.  436. 

•  6  Tlio  Maflfffle  Hammond,  9  Wall.  4M,  questioning  The  Paclfle, 
Browu  Jk  L.  243 ;  Caunau  v.  Meahum,  1  Bing.  243, 465;  King  v.  Shepherd. 
3  Story,  343. 

7  The  Maggie  Hammond,  9  WaU.  455;  The  Niagara  v.  Cordes,  21 
How.  7. 
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8  Bork  V.  Norton,  2  McLean,  422. 

9  Bork  V.  Norton,  2  McLean,  422;  Searle  v.  Scovell,  4  Johns.  Cb.  218. 

10  Bork  r.  Norton,  2  McLean,  422. 

11  Copeland  v.  Tlie  riuBnlx  Ins.  Co.  Woolw.  284;  Hunter  v.  Prinseps, 
10  East,  «i78;  Sluptou  t7.  Tuumtuu,  U  Adol.  &  £.  814:  Jordan o.  Wai'reu 
Ins.  Co.  1  Story,  'i^L 

12  The  Joshua  BarkPr,  Abb.  Adm.  213;  Amory  i?.  McGregor,  15 
Johns.  24;  Bracket  v.  McNair,  14  J  onus.  170. 

13  Lawrence  v.  New  Bedford  Com.  Ins.  Co.  2  Story,  471. 

14  Everett  v.  Saltiis,  15  Wend.  474. 

§  239.  Duty  of  master  on  arrival.— It  is  the  duty  of 
the  muster,  b(;fore  placiiicj  the  vessel  in  a  berth,  to  ascer- 
tain wlirth<!r  t'ly  tlejuh  of  water  is  suliicient.i  A  notice 
to  consi^jneo  on  arrival  of  time  and  place  of  delivery,  or 
Home  etn'.ivalcnt  to  notice,  is  necessary.'-  The  publication 
<»f  tlio  cfircjo  list  in  a  ncwsp.iper  is  not  notice  to  consignee 
Bulli(ueut  to  dlscharsto  tlio  owner  from  liabil.ty  under  the 
bill  t»f  lading.'^  Tho  due  and  proper  separation  of  the 
goods  for  the  use  of  tlie  con-*ifTiieo  is  an  indispensable 
]>n*re<iuisite,  in  addition  to  notice  of  time  and  place  of 
delivery.^  Where  the  goods  arrive  partly  damaged  and 
iiartJy  sountl.  it  is  his  duty  to  separate  them  in  different 
lots,  if  required,  to  obtain  a  favorable  silo  at  auction.^ 
After  discharge  and  separation  of  consignments,  if  the 
consignee  refuse  to  receive  the  goods,  the  master  cannot 
leave  or  abandon  the  goods.  He  should  jiut  them  in  a 
place  of  safety,  fo  avoid  further  liability .'^  Ho  should 
store  them,  and  notify  the  consignee  or  owners  that  they 
aro  storetl  sulijei't  to  the  lien  for  freight  and  charges,  to 
avoid  further  liability."^  Jle  should  store  tliera  with  some 
third  i^arty,  subjeet  to  the  order  of  the  consignee  or  owner, 
on  payment  of  freight  and  charges. «*  So.  i^  tlie  consignee 
is  absent,  goods  sliould  bo  stored  ;'•>  or  if  the  indorsee  of 
the  l)ill  of  lading  cannot  be  found,  ho  should  retain  the 
goods  till  claimed,  or  store  tliem  prudently,  for  and  on 
account  of  their  owner. ^^^  Where  the  consignee  had  given 
the  slii]>'s  aj'ent  instructions  not  to  storo  the  goods  left  on 
the  wharf,  tlio  vessel  is  not  liable  fr)r  damage  tlnu*eto,  if 
ordinary  care  was  used  to  preserve  them.^^  Where  he 
stored  goods  before  actual  tender  to  the  consignee,  and 
they  fell  in  value,  tlie  consignee  is  entitled  to  reimburse- 
ment for  the  loss.i*^  Where  notice  was  not  given  to  tiie 
consignee,  proof  of  the  carrier's  custom  to  store  them 
would  not  relieve  from  liability  without  special  agree- 
ment.^^  Where  the  bill  of  lading  shows  that  the  voyage 
named  is  but  part  of  a  Ioniser  transit,  the  master  is  pre- 
sumed to  have  contracted  in  reference  to  the  course  of 
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trade  as  to  forwarding  cargo,  ^^  and  if  an  obstacle  should 
intervene,  he  should  wait  and  notify  the  consignee,  so  as 
to  receive  instructions. ^^  Where  the  master  is  not  able 
to  effect  a  sale  of  the  cargo  as  to  orders,  he  may  leave  it 
to  be  disposed  of  in  the  future,  i^ 

1  Nelson  v.  The  Phoenix  Chem.  Works,  7  Ben.  37. 

2  ThePeytona,2  Curt.  26:  Salmon  Falls  M.  Co.  v.  The  Tangier.  1 
Cliff.  41)1;  Tlie  Grafton,  Olcott,  4j;  Gibson  v.  Culver,  17  Wend.  305;  Oa- 
trandcr o.  Brown,  15  Johns.  3);  Prico  v.  l*owell, 6  N.  Y.  322;  Gatllffe  v. 
Boumo,  4  Biug.  N.  C.  314;  Chickerin;^  v.  Fowler,  4  Pick.  371 ;  Merwln  v. 
Butler,  17  Conn.  138;  The  Ben  Adams,  2  Ben.  44J;  MagUl  v.  Potter,  2 
Johns.  37. 

3  Caruana  r.  British  and  S.  P.  Co.  6  Ben.  517. 

4  TliG  Santee,  2  Ben.  524;  Partridge  v.  The  Ben.  Adams,  2  Ben.  445; 
The  Eddy,  5  Wall.  4dl;  £x  parte  >:aston,  95  V.  S.  75;  The  Middlesex,  II 
Law  liep.  N.  S.  14. 

5  The  Columbus,  Abb.  Adm.  37,  97. 

6  Richardson  v.  Goddard,  23  now.  28;  Vose  v.  Allen,  3  Blatchf.  289; 
The  Gi'iiftoii,  Olcott,  i.):  Odtrander  v.  Brown,  15  Johns.  3^;  Chlckerlng 
r.  Fovvler,4Pick.  371:  The  Eddy,  5  Wall.  4>sl:  Kohn  r.  Packard,  3  La. 
224;  The  Tanjfler,  3  Wall.  11):  Price  v.  Powell,  3  N.  Y.322:  GatUfler. 
Bourne,  4  lilns.  (N.  C.)  314;  Miller  v.  Steam  Nav.  Co.  13  Barb.  301. 

7  The  Eddy,  6  Wall.  495;  Richardson  v.  Goddard,  23  How.  28;  Hyde 
r.  Treat  and  M.  Nav.  Co.  5  Term  Kop.  3.i);  Brittan  v.  Barnaby,  21  Uow. 
B27;  The  Defiance,  0  Ben.  1U2;  The  Santee,  7  Blatchf.  166. 

8  Fox  c.  Holt,  4  Ben.  301,  note;  Atlantic  and  P.  Q.  Co.  v.  The  Robert 
Center,  U.  S.  Dist.  Ct.  not  reported;  The  Convoys,  Wheat,  3  WaiL  225; 
Arthur  c.  The  Casslus,  2  Story,  81. 

9  The  Harrlman,  9  Wall.  171 ;  Flsk  v.  Newton,  1  Denlo,  45. 

10  The  Thames,  14  WaU.  98;  S.  C.  7  Blatchf.  226;  3  Ben.  279;  The  Fey* 
tona,  2  Curt.  21. 

11  Ellsworth  V.  The  Wild  Hunter,  2  Woods,  815. 

12  House  V.  Lexington,  2  N.  T.  Leg.  Obs.  4. 

13  The  Convoys,  Wlieat,  3  Wall.  225. 

14  The  Convoys,  ^Vheat,  3  Wall.  225. 

15  Day  V.  Noble,  2  Pick.  615;  Lawler  o.  Keaquick,  1  Johns.  Gas.  74. 

§  240.  Discharge  of  cargo.— Discharge  imports  unlad- 
inj^,  not  delivery.  I  The  master  must  discharge  the  cargo 
with  proper  care  and  skill. 2  The  vessel  is  bound  to  deliver 
her  cargo  at  a  i^roper  place;  that  is,  at  a  place  jiroper  for 
the  amount  which  is  to  be  landed. ^  Where  the  master 
binds  himself  to  deliver  at  a  place  specified,  he  must  do  bo, 
although  the  consignee  refuses  to  receive  them.  Ho  must 
land  and  store  them,  and  not  carry  them  to  another  port 
forsale.^  Carriers  are  excused  from  the  delivery  of^the 
cargo  at  the  specified  port  by  the  interposition  of  sanitary 
or  prohibitory  laws,  risks  which  fall  on  the  shipper.^  A 
recital  in  the  contract  of  affreightment  that  the  vessel  is 
bound  to  a  certain  wharf  is  a  contract  to  deliver  at  that 
particular  wharf,  and  the  vessel  has  not  arrived  till  she 
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reaches  that  wharf  .^^  The  cargo  may  be  landed  at  the 
usual  wharf.  He  is  not  required  to  transport  it  to  the 
storehouses  of  the  merchant,^  but  the  owner  of  the  whole 
cargo  may  order  the  discharge  at  any  suitable  place  with- 
in the  port.s  In  the  absence  of  usage,  when  there  are  two 
or  more  wharves  equally  convenient  to  the  carrier,  he  is 
bound  to  deliver  at  the  one  most  convenient  to  the  ship- 
per or  charterer.^  The  owners  of  the  vessel  take  the  risk 
of  the  weather  during  unlading,  and  the  consignee  takes 
the  risks  of  the  roads  and  means  of  transportation  from 
the  dock." 

1  The  Kimball,  8  Wall.  43;  Certain  Logs  of  Mahogany,  2  Sum.  689: 

fears  v.  Bags  of  Linseed,  1  Cliff.  68;  Certain  Logs  ox  Mahogany,  2 
urn.  S89. 

2  Vose  V.  Allen,  3  Blatchf .  289. 

3  Kennedy  v.  The  William  E.  Dodge,  1  Ben.  815;  The  ICaJestio,  8 
Blatchf .  287 ;  Yose  v.  Allen,  3  Blatchf .^. 

4  Arthur  v.  The  Casslus,  2  Story,  61. 

5  Bradstreet  v.  Heron,  Abh.  Adm.  209;  Morgan  v.  Ins.  Go.  of  N.  A.  4 
I}alL445. 

6  Cain  V.  Oazfleid,  1  Low.  488 ;  Hlgglns  v,  U.  S.  M.  S.  S.  Co.  3  Blatchf. 
282. 

7  Salmon  Falls  Manuf.  Co.  v.  The  Tangier,  1  Cliff.  396;  TheFeytona» 
2  Curt.  21;  Richardson  v.  Goddard,  23  Uow.  28. 

8  The  Boston,  1  Low.  465.  And  see  Chickerlng  v.  Fowler,  4  Pick.  371* 

9  The  Boston,  1  Low.  466;  The  £.  H.  Flttler,  1  Low.  114. 
10   The  (Grafton,  Olcott,  48;  S.  C.  1  Blatchf.  173« 

§  241.  Duty  of  consignee  on  arrival.— It  is  the  duty 
of  the  consignee  to  be  present  and  receive  the  goods  as 
discharged  from  the  vessel,^  but  the  master  must  show 
that  the  cargo  is  in  good  order. ^  The  consi^ee  and  mas- 
ter are  expected  to  co-operate,  and  the  delinquent  party 
must  abide  the  consequence.^  The  consignee  is  bound  to 
take  the  goods  at  the  vessel's  side,'*  to  receive  the  goods 
out  of  the  ship  or  on  the  wbarf.^  In  case  of  a  naked  con- 
signment, there  may  be  a  further  obligation  to  secure  the 
{nroperty  after  it  is  unladen.^  He  may  arrange  with  the 
owners  of  the  vessel  or  the  consignors  of  the  cargo  as  to 
the  time  and  manner  of  delivermg,?  but  he  is  l^und  to 
remove  the  cargo  as  fast  as  delivered.^  The  assip^nee  of 
the  bill  of  lading  has  no  right  to  demand  the  delivery  of 
the  cargo  without  paying  the  freight,  but  he  may  have  it 
dischaiged.d 

1  The  Tangier,  8  Ware,  116;  Goold  v.  Chapln,  10  Barb.  612;  20  N.  Y 

2  Geimania  Bu.  Co.  1^.  Lacrosse,  3  Blss.  501. 

8  Salmon  Falls  Mannf.  Co.  v.  The  Tangier,  1  Cliff.  404;  Britton  «. 
Bamaby,  21  How.  527. 
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4  Tbe  Grafton,  Olcott,  43;  Spraffue  v.  West,  Abb.  Adm.  648. 

5  Dibble  V.  Morgan,  1  Woods,  406;  The  Orafton,  Olcott,  43. 

6  The  Grafton,  Olcott,  43 ;  S.  G.  Abb.  Adm.  652,  note. 

7  The  Grafton,  Olcott,  43;  S.  G.  1  Blatchf.  173. 

8  The  Grafton,  Olcott,  43;  S.  C.  1  Blatchf.  173. 

9  The  Treasurer,  1  Sprague,  473. 

§  242.  Delivery  of  cargo.— A  delivery  implying  mu- 
tual and  concurrent  acts  of  carrier  and  consii^ee  is 
equivalent  to  tender  and  acceptance.^  An  offer  of  the 
consignee  to  give  security  to  pay  freight,  "  if  legally  lia- 
ble," is  not  a  sufficient  tender  of  security .^  When  a  car- 
rier has  given  a  bill  of  lading,  or  other  instrument  sub- 
stantially equivalent  thereto,  he  may  require  a  surrender, 
or  a  reasonable  indemnity  against  claims  thereon,  before 
delivering  the  freight.^  Where  the  carrier  has  no  notice 
of  the  ownership  of  the  property  other  than  that  relied 
from  the  relation  of  consignor  and  consignee,  any  suffi- 
cient delivery  to  the  consignee  is  good  against  the  con- 
signor.* Where  the  shipper  obtained  the  goods  by  fraud, 
a  delivery  to  the  real  owner  is  valid.^  The  carrier  cannot 
dispute  the  title  of  the  shipper,  except  when  the  true 
owner  has  compelled  a  deliverv  by  judicial  proceedings, 
or  where  the  shipper  obtained  the  goods  by  fraud,  and  not 
then  while  he  actually  retains  their  possession.^  He  can- 
not, of  his  own  motion,  set  up  title  in  another  as  a  reason 
for  not  delivering  the  goods  to  the  shipper  or  his  con- 
signee. 7  If  he  assumes  the  burden  of  proving  another  to 
be  the  true  owner,  and  to  show  that  he  nas  made  delivery 
to  such  owner,  he  should  be  discharged  of  his  contract  to 
deliver  to  the  assumed  owner.8  Where  goods  are  at- 
tached in  the  hands  of  a  carrier,  he  is  justified  in  retaining 
them  pending  the  attachment  proceedings.®  He  may 
refuse  to  deliver  them  under  an  agreement  with  the 
sheriff  that  they  should  be  returned.^*^  A  master  is  not 
bound  to  deliver  to  a  transient  person  who  has  no  place 
of  business.  11  Where  the  master  refused  to  deliver  goods 
the  shipper  may  replevy  or  bring  trover  for  them.  *2 

1  The  Grafton,  Olcott,  47 ;  Ostrander  «.  Brown,  16  Johns.  39. 

2  Fox  V.  Holt,  36  Conn.  686. 

3  Howard  v.  Sheppard,  9  Com.  B.  297. 

4  Southern  Express  Co.  v.  Dickson.  94  XT.  S.  551:  Sweet  v.  Barney, 23 
N.  Y.  325;  London  &  N.  W.  R.  Co.  v.  Bartlett,  7  N.  H.  400;  Mitchell  i>. 
£de,  11  Adol.  &  £.  888;  Foster  v.  Frampton,  6  Bam.  &  C.  107. 

5  Hentz  r.  The  Idaho,  14  Int.  Rev.  Rec.  134;  S.  0. 11  Blatchf.  218;  6 
Ben.  285:  Bates  v.  Stanton,  1  Dner^  79;  Sheridan  v.  The  New  Quay  Go. 
4 Com.  B.N.  8. 618. 

6  Rosenfleld  v.  The  Express  Co.  1  Woods,  13L 
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7  Bosenfield  v.  The  Express  Co.  1  Woods,  135;  Bliven  v.  Hudson 
Elver  R.  R.  Co.  96  N.  Y.  409;  Barker  «.  Dement,  9  Gill,  7;  Edsou  9. 
Westou,  7  Cow.  278. 

8  Tlie  Irtahu,  11  Blatchf.  220;  Rogers  c.  Weir,  34  N.  T.  4ft1;  nilven  i?. 
Hudson  River  R.  R.  Co.  3:i  N.  Y.  4JJ;  Datisett  o.  Spofford,  45  N.  Y.  3^57: 
Bberidau  V.  Tlit)  N(;w  Qaay  Co.  4  Com.  B.  N.  S.  614;  Flnlay  o.  Llverpuol 
&  G.  W.  8.  S.  Co.  28  Law  T.  261. 

9  Stiles  9.  Davis,  1  Black,  101.  And  see  The  Mary  Ann  Quest. 
Olcott,  4J8. 

10  The  Lord,  Chase  Dec.  537. 

11  Mayell  v.  I*orter,  2  Johns.  Cas.  371. 

12  Portland  Bank  v.  Stnbbs,  6  aiass.  423;  S.  0.  4  Amer.  Dec.  15L 

§  243.  Effect  of  custom  and  usage.— The  dtilivery 
of  goods  at  tho  port  of  destination  is  governed  by  the 
particular  usages  of  trade;  ^  so  as  to  time  and  mode.^  A 
custom  at  a  i)ort  of  delivery  becomes  part  of  tlie  contract.** 
If  there  be  no  particular  custom  tne  general  usage  of 
commerce  applies.*  The  usages  of*  commerce  require  the 
consignee  to  receive  the  goods  out  of  the  ship,  or  on  the 
wharr,  the  carrier  giving  duo  and  reasonable  notice  of 
arrival  to  the  consignee.^  A  usage  of  wharfingers  to 
accept  goods  is  not  a  good  and  valid  usage.^  Where  there 
is  an  establislied  custom  to  deliver  at  the  wharf,  with 
notice  to  owner  of  time  and  xdace  of  unloading,  it  is  suffi- 
cient.7  Tho  master  of  a  general  ship  may  proceed  to  any 
wharf  subject  to  special  usages  in  different  ports.*  \Vhen 
goods  did  not  accompany  the  invoice,  they  are  looked  for 
m  the  next  packet.^ 

1  Blossom  o.  Smith,  3  Blatchf.  316:  Gibson  v.  Stevens,  3  McLean, 
563;  Chapliti  r.  Roofers,  1  East,  Ui'J;  Atkinson  9.  Mailng,  2  Term.  Rep. 
462;  HU^Kius  9.  U.  S.  M.  8.  8.  Co.  3  Blatchf.  282. 

2  Higglns  9.  U.  S.  M.  S.  S.  Co.  3  Blatchf.  282. 

8  The  Glover,  1  Brown  Adm.  166;  Richardson  9.  Goddard,  23  How. 
28. 

4  Richardson  9.  Goddard,  23  How.  23;  Gibson  9.  Stevens,  3  McLean, 
563:  Chaplin  9.  Rogers,  1  East,  192;  Atkinson  9.  Maling,  2  Term  Rep. 
462. 

5  Richardson  9.  Goddard,  23  How.  28;  The  Peytona,  2  Curt.  21. 

6  The  Middlesex,  11  Law  Rep.  N.  S.  14. 

7  The  Grafton,  Olcott.  43;  S.  G.  Abb.  Adm.  552,  note;  Ostrander  v. 
Brown,  15  Johns.  3:);  Kohn  9.  Packard,  3  La.  224. 

8  The  E.  H.  Fittler,  1  Low.  114. 

9  Low  9.  Andrews,  I  Story,  43;  Bryans  «.  Mix,  4  Mees.  A  W.  775. 

§  244.  Sufflciency  of  delivery.— The  delivery  con- 
templated by  the  bill  of  lading  is  a  transfer  of  the  prop- 
erty to  the  power  and  possession  of  the  consignee.^  The 
goods  are  regarded  as  delivered,  so  far  as  the  carrier's 
responsibility  is  concerned,  when  they  are  deposited  on 
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theproper  wharf,  at  their  place  of  destination,  at  a  proror 
time,  and  properly  8e)[ieRated.  end  cotioe  liaa  boen  given 
to  the  consignee."  Merely  leaving  tho  goods  on  the  wharf 
Is  not  BufBcient;*  notice  muat  also  be  ([ivento  the  con- 
Bifn>ee.*  Notice  is  not  premature  ivben  given  at  the  com- 
mencement of  the  discliaigo  of  the  cargo.^  Landing  oa 
tlie  nlmrf  with  notice  K^ren  to  the  consignee  is  aa  actual 
duiivc^ry.*  Where  tiie  conaienee  had  notice  of  the  arrival 
and  dischsTgo  at  a  reasonaiile  and  proper  time,  and  an  , 
opportunity  to  indentify  tlie  goods  and  receive  them,  and  • 
they  were  placed  on  the  wharf,  the  vessel  was  not  held 
liable  for  their  loss.'  Wliera  notice  was  given  to  the  con- 
Bignees,  and  they  neglected  to  pro"ride  rtmys  enough  to 
remove  tlie  goods  which  were  left  on  the  wharf  over  niplit 
and  damaged  by  rain,  the  master  having  exercised  duo 
diligence  to  protect  them,  It  was  a.  good  delivury.*  It  ia 
not  a  Huffident  delivery  to  moor  the  barge  at  the  dock  of 
the  elevator  during  bad  weather  without  notice  to  lh« 
consignee.*  A  direct  and  personal  delivery  of  gooda 
means  a  delivery  according  to  tho  cnstoms  and  usages  o£ 
the  trade  or  place.'"  It  the  carrier  intends  to  rely  on  a, 
aubstituted  delivery  he  must  ahowthat  his  delivery  waa 
according  to  the  practice  and  custom  usually  ohaervcd  in. 
tho  place  or  port  of  delivery."  Tliere  is  no  diatinctioa 
between  what  Is  necessary  to  constitute  the  delivery  of  a 
cargo  where  it  is  owned  by  a  freighter  and  where  botli 
ship  and  cargo  belong  to  tlie  same  person."  Where  ths 
contract  is  to  carry  from  port  to  port,  an  actual  delivery 
of  the  goods  into  the  possession  of  the  owner  or  consignee, 
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Ifl  Edily,  B  'Wall.  431 ,  Ex  TATte  Eastoa.  Qfl  IT  S.  7S  TbB  Peyton 
1\;  Tbeaantea  T  BUtcfit  IM,  Herwlns  Budar,  IT  Oonn.  IS 
larv.OrowD,  11  Joiaa  9»,  ailHou  >  OnlTBrt,  17  Wand.  M 
9 1.  Bonnie,  i  Blng.  S.  0.  Ili. 
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5  Salmon  Falls  Haniif .  Co.  v.  The  Tangier,  1  Cliff.  396. 

6  The  Tangier,  3  Ware,  111:  Cope  r.  Coraova,  1  Rawle,  203;  The  Bos. 
ton.  1  Low.  4W;  The  E.  IL  Flttier,  I  Low.  115:  Norway  Plalas  Co.  v. 
Boston  A  M.  K.  11.  Co.  1  Gray,  271;  Hyde  v.  Trent.  A  M.  Nav.  Co.  5 
Temi  Kep.  809;  OooW  v.  Chapin,  10  Barb.  612;  Price  v.  Powell,  3  N.  Y. 
322:  MlUerv.  Steam  Nav.  Co.  13  Barb.  361;  UatliHev.  Boomo,  4  Biug. 
(N.  C.)  314. 

7  TbeSantee,7Blatclif.  186. 

8  Ellsworth  v.  The  Wild  Hunter,  2  Woods,  315. 

9  Gennania  Ins.  Co.  v.  Lacrosse,  3  Blss.  AOL 

10  The  Grafton,  Olcott,  61:  Cope  r.  Cordova,  I  Bawie,  203;  Gibson  v. 
Culver,  17  Wend.  305:  Syedes  v.  Hay,  4  Term  llep.  260;  Gatllffe  v. 
Bourne,  4  Biug  N.  C.  314. 

11  The  11.  H.  FIttler,  1  Low.  115;  Ostrandrr  v.  Brown,  15  Johns.  3D;  23 
How.  28;  Gatllffe  v.  Bourne,  4  Blng.  N.  C.  314;  3  Man.  A  G.  643;  7  Ibid. 
880:  The  Boston,  1  Low.  435;  Iluinnhreys  v.  Reed,  6  Wbart.  435:  Hemp- 
hill r.  Chenie,  6  Watts  A  S.  62;  Culckerlu?f  r.  Fowler,  4  Pick.  371 ;  8;Jl- 
mon  Falls  Mauuf.  Co.  v.  The  Tangier,  11  Law  Rep.  N.  S.  6;  Wardwcll 
V.  Nourillyan,  2  Esp.  633;  The  Boston.  1  Low.  4j6. 

13  The  Martlia,  Blatchf.  A  H.  163:  Dutton  r.  Solomonson,  3  Bos.  A  F. 
882;  Dawes  v.  Peck,  8  Term  Rep.  330. 

13  £z  parte  Easton,  95  U.  S.  75. 

§  246.  Time  of  delivery.— A  delivery  to  be  effectual 
Bliould  not  only  be  at  the  proper  place,  usually  the  wharf, 
but  at  the  proper  time.i  Where  tliere  is  no  express  stipu- 
lation as  to  the  time  of  unloading,  an  implied  promise  only 
arises  to  discharge  in  the  usual  and  customary  time.^  Tlie 
master  is  entitled  to  a  reasonable  time  to  find  out  the 
amount  of  freight  due,  yet  he  has  no  authority  meantime 
to  store  the  goods  at  the  expense  of  the  owners.*  Con- 
signees are  entitled  to  a  reasonable  time  to  ascertain 
whether  the  goods  correspond  with  the  description  given 
in  shipping  documents.^  Wliat  shall  constitute  a  reason- 
able time  lor  delivery  depends  on  the  peculiar  circum- 
stances of  the  case. 6  There  is  no  general  usage  in  com- 
mercial law  which  forbids  the  unlading  of  a  vessel  and 
the  tender  of  freight  on  a  day  set  apart  for  a  church  feast, 
fast,  or  holiday ,<^  in  the  absence  of  any  local  statute^  or 
usage.8  ^Masters  are  not  bound  to  suspend  their  work  dis- 
charging during  the  several  hours  wlien  those  to  whom 
goods  are  delivered  go  to  their  meals. ^  An  offer  by  the 
carrier  to  deliver  all  the  goods  within  a  reasonable  time 
and  in  proper  business  hours,  at  whatever  place  the  owner 
or  shipper  may  direct,  discharges  the  carrier. ^  The  ves- 
sel is  not  bound  to  land  an  entire  shii>ment  in  one  day ; 
and  if  the  consignee  disregards  a  notice  that  it  will  be 
landed  on  different  days,  and  is  not  present  to  receive  the 
goods,  and  has  not  secured  the  f  reignt  nor  made  arrange- 
ments for  pro  rata  payment,  the  master  may  store  thd 
goods  at  the  risk  ana  expense  of  the  consignee.  ^ 
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1  Richardson  9.  Ooddord,  23  Bow.  28. 

2  Tho  Glover,  1  Brown  Adm.  163;  The  Mary  E.  Taber,  1  Ben.  105; 
Pliiladolphiu  ^  B.  R.  B.  Go.  v.  Northaiu,  2  Ben.  1 ;  Bunuester  ».  HoUgo 
soil,  2  Camp.  4dS. 

d   The  Diadem,  4  Ben.  247. 

4  Bradstroet  r.  Ileran.  Abb.  Adm.  2ff);  The  Mary  Washington.  Chn»9 
Dec.  12A:  The  Idaho,  sa  U.  S.  575;  The  Santee,  7  lUatchf.  im;  The  Ka«ly. 
5  WaU.  431. 

5  Broadwell  r.  Butler,  6  McLean,  206;  S.  C.  Newb.  171. 

6  Richardson  r.  Ooddard,  23  How.  2*^;  Plerson  p.  Ri<*hardson,  I  CUff. 
886;  S:Umuii  Falls  Manuf.  Co.  v.  The  Tangier,  1  ClUT.  ZJS. 

7  rierson  p.  Rlcliarditon,  I  Cliff.  383. 

8  Salmon  Falls  Manuf.  Co.  v.  The  Tangier,  1  Cliff.  398. 

9  Salmon  Falls  Manuf.  Co.  v.  The  Tangier,  1  Cliff.  398. 

10  The  Richmond,  1  BIss.  49. 

11  Brittan  v.  Bamaby,21  How.  527. 

§  246.  Demurrage.— Demurrago  is  only  an  ©xtenilod 
freight  or  reward  to  tlie  vessel  in  compensation  of  tlio  earn- 
ings she  is  improperly  caused  to  lose.*  Every  imprf»per 
detention  may  bo  considered  a  demurrage,  and  (*onipeuHa^ 
tion  in  that  name  be  obtained  for  it,^  for  unneoes.sarv  de- 
tention in  loadings  and  unloading,*  in  the  absence  of  any 
contract.^  Where  the  charterer  i>lacod  the  cargo  In  tho 
hands  of  a  third  party  for  sale,  such  third  part  v  waj*  h«;M 
liable,  under  his  agreement  to  put  himself  in  the  plaoo  of 
the  charterer,  for  demurrage  specified  in  the  charter  party, 
and  additional  delay  in  loading  and  unlomling.*  I^ay  days 
begin  to  run  on  the  arrival  of  the  vessel  at  the  entrance  of 
her  dock  or  other  place  of  discharge,  and  not  whon  nlie  ha» 
merely  reached  the  port  of  delivery. ^  Where  notice  of 
arrival  was  given  to  the  consignee,  the  ** lay  day;*"  begin 
to  run  after  the  time  specified  in  the  bill  of  lading.^  Un- 
der the  terms  '* dispatch  in  discharging,"  the  veHsd  is  not 
obliged  to  await  her  turn  in  respect  of  otluir  ve.ss€»l.s.  but 
is  entitled  to  demurrage  for  delav  in  disoharging.^  Th<» 
consignee  cannot  alter  the  terms  by  evitlence  f)f  usage. i® 
When  no  *' lay  days"  are  provided,  the  consignee  is  not 
liable  for  delays  occurring  without  his  fault,  Ji  as  when 
they  use  reasonable  diligence  to  procure  the  means  of  uiv 
loaalng,*^  or  when  causes  supervene  over  which  he  had 
no  control,  as  when  several  vessels  arrive  together;  i*  but 
where  the  consignee  is  in  fault  the  claim  may  bo  en- 
forced,^* as  where  the  carrier  was  compelled  to  wait  by 
reason  of  the  berth  at  the  wharf  being  occupied,  and  for 
lack  of  teams  to  take  the  cargo  away.*^  Where  the  bill 
of  lading  makes  no  mention  of  "lay  days,"  evidence  of 
an  oral  contract  is  inadmissible.^^    The  lien  for  demoir- 
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Tftge  is  waived  by  delivery  of  the  eargo  and  receipt  of 
freight.  ^7  xhe  owner  having  abandoned  his  lien  on  the 
cargo  for  demurrage,  cannot  maintain  an  action  for  dam- 
ages against  the  shipiDers,  who  were  merely  agents.^^  The 
master  cannot  refuse  to  si^  a  draft  on  the  consignees,  in 
pursuance  of  stipulations  in  charter  party,  on  the  ground 
that  demurrage  is  due.^^ 

1   Spragae  v.  West,  Abb.  Adm.  954. 

8  The  Apollon,  9  Wheat.  382;  Spragae  v.  West,  Abb.  Adm.  548;  The 
John,  2  Hasg.  Adm.  317;  Uoru  o.  Bepsnaan,  9  Car.  A  P.  709. 

3  Spragne  V.  West,  Abb.  Adm.  943;  The  ApoJlon,  9  Wheat.  362;  6 
N.  J.  Lor.  Obs.  303;  Horn  o.  Beususan,  9  Car.  A  P.  709;  The  John,  2 
Ha^.  AOrn.  317;  Tons  of  Gnaao,  6  Ben.  933. 

4  Spragae  r.  West,  Abb,  Adm.  948:  The  Apollon,  9  Wheat.  362;  Horn 
V.  Bensiisan.  9  Car.  A  P.  701;  The  John,  2  Ha^gg.  Adm.  817;  Donaldson 
V.  McDowell,  1  Holmes,  290. 

9  Horn  r.  Bensosan,  9  Gar.  A  P.  709. 

6  Cain  V.  Garfield,  1  Low.  4S4;  Kell  v.  Andenon,  10  Mees.  A  W.  494: 
Parker  V.  Wlnslow,  7  BUis  «  B.  S42. 

7  Benson  V.  Hlppius,  4  Bfaig.  499. 

8  Choate  v.  Meredith,  1  Holmes,  900. 

9  Keen  v.  Andenrled,  19  Int.  Bev.  Bee.  91. 

10  Philadelphia  Ac.  B.  B.  Co.  v.  N<H%ham,  2  Ben.  1. 

11  The  Glover,  1  Brown  Adm.  166;  Randall  v.  Lynch,  12  East,  179;  8. 
C.  2  Camp.  352. 

12  Coombs  V.  Nolan,  7  Ben.  301. 

13  Folton  V.  Blake,  9  Blss.  371. 

14  Dcmaldson  v.  McDowell,  1  Hohnes,  290. 

16   Davis  «.  Wallace,  3  Cllil.  123;  Higglns  v.  U.  S.  M.  S.  S.  Co.  3  Blatchf. 
282. 

16  Higglns  V.  U.  S.  M.  S.  S.  Co.  8  Blatchf.  282. 

17  Wlnslow  V.  Barrels  of  Salt,  1  Blss.  499. 

18  Stafford  V.  Watson,  1  Blss.  437. 

19  Beynolds  v.  The  Joseph,  2  Hughes,  98. 

g  d47.  Demurraiie,  'when  not  allowed.  —  Wliere 
the  charter  party  stipulated  for  payment  of  demurrage, 
** provided  such  detention  should  happen  by  default*'  of 
the  charterer,  no  demurrage  can  be  recovered  for  a  deten- 
tion caused  by  reason  of  the  weather,  i  A  stipulation  for 
demurrage  after  a  certain  time  from  arrival,  and  no  notice 
thereof,  does  not  include  detention  through  the  negligence 
of  the  master.2  The  carrier  is  not  entitled  to  demurrage 
for  delay  where,  on  finding  he  could  not  discharge  for 
several  days,  he  proceeded  to  a  neighboring  porv  and 
there  discharged.'  "Where  the  orders  of  the  consignee 
were  beyond  the  scope  of  his  authority,  and  delay  was  oc- 
-casioned  thereby,  the  charterers  are  not  liable  for  demurr- 
age.^  Where  the  delay  was  not  caused  by  any  default  on 
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the  part  of  the  charterer  and  under  his  contract,  it  cannot 
be  charged  to  hlm.^  Where  it  did  not  appear  that  any 
legal  claim  existed  for  demurrage  by  the  vessel  chartered., 
a  barge  employed  to  deliver  was  not  liable  for  delay  in 
making  such  delivery.^  The  consignee  cannot  be  made 
liable  for  demurrage  where  there  is  in  the  charter  party 
or  bill  of  lading  no  express  stipulation  in  respect  to  it, 
or  to  lay  days,  without  nis  faultJ  The  lien  for  demurrage 
is  lost  by  delivery  of  cargo  and  receipt  of  freight.^ 

1  The  Mary  E.  Taber,  1  Ben.  105;  Towle  v.  Kettell,  5  Gosh.  18. 

2  Hall  V.  Eastwick,  1  Low.  456. 

3  Strong  v.  Garrlngtot,  2  Amer.  Law  Bep.  N.  S.  287,  afflnned;  Ibid. 
300,  note. 

4  nooe  «.  Groverman,  1  Cranch,  214. 

5  The  Mary  E.  Taber,  1  Ben.  106;  Spragne  «.  West,  Abb.  Adm.  648. 

6  The  Wllkesbarre  C.  &  L  Co.  5  Ben.  483. 

7  The  Glover,  1  Brown  Adm.  168;  Spragne  «.  West,  Abb.  Adm.  66t; 
Robertson  V.  Bethnne,3  Johns.  342;  Bormester  v.  Hodgson,  2  Camp. 
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8  Wlnslow  V,  Barrels  of  Salt,  1  Blss.  459. 

§  248.  Liability  of  carriers.— A  common  carrier  has 
two  distinct  liabilities—  one  for  losses  by  accident  or  mis- 
take, where  he  is  liable  as  insurer;  the  other  for  losses  bv 
default  or  negligence,  where  he  is  answerable  as  an  ordi- 
nary bailee.!  ,  Carriers,  whether  consignees  or  not,  are  all 
equally  liable  ;2  and  whether  common  carriers  or  not,  are 
aU  equally  liable  under  a  bill  of  lading.^  So  members  of 
a  corporation  are  equally  liable.'*  The  liability  of  the  car- 
rier commences  when  the  goods  are  delivered  to  him  for 
transportation,^  and  is  not  ended  until  the  cargo  is  safely 
delivered  at  the  port  of  destination  ;<}  and  in  case  of  con- 
tinuous routes,  until  delivered  to  second  carrier, '  nor  un- 
til the  liability  of  the  succeeding  carrier  has  attached.  ^ 
It  is  not  released  by  a  delivery  of  part  of  the  cargo.®  The 
liability  of  the  owner  as  carrier  is  terminated  upon  the  to- 
tal destruction  of  the  vessel  and  cargo  by  a  peril  excepted 
in  the  bill  of  lading.  ^  The  liability  of  the  ship  as  carrier 
continues  till  the  expiration  of  a  reasonable  time  after  the 
goods  are  deposited  on  the  wharf,  ^^  for  damages  arising 
from  negligence  of  ship's  agent  in  taking  care  of  them  ac- 
cording to  special  usages  or  customs.^  The  customs  of 
trade  are  to  be  regarded  in  determining  whether  a  cause 
for  injury  arises  from  excepted  perils  or  from  those  dan- 
gers for  which  carriers  are  liable.i^  The  shipment  of  goods 
creates  an  obligation  maritime  in  its  character,  which  may 
be  enforced  in  rem  against  the  vessel.  ^^ 
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1  Rnllroad  Co.  r.  Lookwoorl,  17  Wall.  363;  Dorr  i?.  New  Jersey  S.  N. 
Co.  11  N.  Y.  485;  S.  C.  4  Saud.  136. 

2  The  Commander  In  Chief,  1  Wall.  61. 

.1  The  Commander  in  Chief,  1  WaU.  51;  Clark  v.  Barnwell,  12  How. 
272. 

4  Hatch  V.  Burroughs,  1  Woods,  443;  Allen  r.  Sewall,  6  Wend.  335;  S. 
C.  2  Ibid.  327. 

5  Pratt  r.  Railroad  Co.  95  U.  S.  43;  Rogers  v.  Wheeler,  52  N.  Y.  262; 
Grosvenor  r.  N.  Y.  Cent.  R.  R.  Co.  5J  N.  Y.  M. 

6  Kin?  V.  Shepherd,  3  Story,  360 ;  Plantamour  v.  Staples,  1  Term 
Rep.  611. 

7  Railroad  Co.  r.  Mnnuf.  Co.  16  Wall.  327;  Michigan  R.  R.  Co.  v.  Hale, 
6  Mich.  243;  SUlls  v.  Mich.  Cent.  R.  R.  Co.  45  N.  Y.  622. 

8  Pmtt  r.  R.  R.  Co.  ?5  U.  8. 41 :  Ransom  v.  Holland,  53  N.  Y.  611 :  O'- 
Nell  V.  N.  Y.  Cent.  R.  R.  Co.  60  N.  Y.  138. 

9  Scars  r.  Bajs  of  Linseed,  1  Cliff.  6S. 

10  Wattson  v.  Marks,  2  Amer.  Law  Reg.  157;  N.  J.  S.  N.  Co.  v.  Merw 
chants'  Bank,  6  Uow.  435;  The  Rebecca,  1  ware,  188. 

11  The  St.  Laurent,  7  Ben.  7. 

12  Tho  Tybee,  1  Woods,  353. 

13  Baxter  v.  Leland,  Abb.  Adnu  348;  Trott  v.  Wood,  1  Gall.  443;  Gor- 
don V.  Little,  8  Serg.  &  R.  533. 

14  Knox  V.  The  Nlnetta,  Crabbe,  538;  The  George,  1  Sum.  151 ;  Per- 
kins o.  lim.2  Wood  &  M.  1()6;  Cock  v.  Taylor,  13  East,  399;  Small  v. 
Moates,  9  Bing.  674.    And  see  ante,  S  235. 

§  249.  As  bailee.— Carriers  of  the  results  of  a  whaling 
voyage  are  liable,  as  depositaries,  for  only  ordinary  dili- 
gence. ^  The  owners,  as  carriers,  are  liable  for  the  loss  of 
the  cargo  by  theft,  embezzlement,  sale,  or  destruction  of 
the  cargo  by  tho  master  or  crew,  or  by  a  third  person,- 
althougli  ordinary  diligence  was  exercised ,3  and  though 
guilty  of  neither  fraud  nor  fault.^  Where  tho  goods  were 
embezzled  by  tho  crew,  the  damages  were  tljeir  net  value, 
deducting  freight  and  other  charges.^  ('arriers  are  liable 
for  the  actual  value  of  goods  withheld  or  lost,  without 
legal  excuse,  computed  at  the  time  when  the  goods  might 
have  been  delivered  at  tho  port  of  destination^^  They  are 
liable  for  material  consumed  by  the  crew,"  and  for  prop- 
erty taken  and  sold  by  the  master.s  The  owners  are  lia- 
ble for  the  loss  of  bank-bills,  gold,  etc.,  when  they  hold 
themselves  out  as  carriers  of  such  for  hire.^  They  are  lia- 
ble if  the  master  is  authorized  to  receive  them  as  their 
agent,  and  he  has  been  guilty  of  gross  negligence ;  ^^  but 
when  the  carriage  of  moucv  was  a  personal  perquisite  of 
the  master,  they  are  not  liable  as  common  carriers;  ii  nor 
are  they  liable  for  the  loss  of  a  package  delivered  to  the 
purser,  who  received  it  as  bailee;  1=*  nor  for  the  loss  of  a 
package  of  great  value,  surreptitiously  introduced  to  avoid 
payment  for  its  transportation;  ^^  nor  where  gold  coin  was 
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surreptitiously  Introduced;  i*  but  if  they  knew  the  con- 
tents, and  accepted  only  a  rate  chargeaole  for  ordinary 
haggage,  they  would  be  liable.  ^^  Where  a  party  conceals 
from  the  carrier  the  value  of  a  package,  he  cannot  recover 
its  full  value  in  case  of  loss.i*  The  recovery  can  only  be 
to  the  usual  value  of  common  merchandise  of  such  bulk.^7 
It  is  sufficient  to  chftrge  the  carrier  as  to  the  value  of  a 
package,  if  it  be  inserted  in  the  bill  of  lading. ^^  The 
measure  of  damages  for  the  loss  of  coin  is  its  value  in  the 
port  of  delivery,  with  interest,  to  be  estimated  in  the 
currency  of  the  country,  i® 

1  Joy  V.  Allen,  2  Wood.  &  M.  816:  Eaton  t.  Bmnney,  is  Wend.  387: 
Satterlee  v.  Groat,  1  Wend.  272:  Alleu  v,  SenraU,  2  wend.  S27;  8.  G.  6 
Ibid.  335:  Walter  v.  Brewer,  11  Mass.  91);  Shackleford  v.  Wilcox,  9  La^ 
33;  Ward  v.  Green,  6  Cowen,  173;  Tompkins  v.  Saltinarsh,  14  Serg.  d;  B. 
275;  Anonymous,  2  Show.  \U\  Progersv.  Frasler^  2  Show.  171;  Robin- 
son«.  Dimmore,  2  Bos.  &  P.  417:  Beauchamp  v.  Powley,  1  Moody  &  B. 
38;  Brind  v.  Dale,  8  Car.  &  P.  207;  2  Moody  &  B.80;  Baxter  v.  Bodman, 
3Plck.435. 

2  U.  S.  V.  Monan,  1  How.  163;  Kln^rv*  Shepherd,  3  Story,  356:  U.  S. 
V.  Burroughs,  3  McLean,  405:  Jordan  v.  White.  4  La.  N.  S.  335;  Elliott 
V.  Bossell,  10  Johns.  1;  Smith  v.  Shepherd,  Abb.  on  Sh.  252;  Snrowl  v. 
KUlar,  4  Stew.  &  P.  882:  Watkinson  v.  Laughton,8  Johns.213;  Williams 
V.  Branson,  1  Murpb.  417;  Dalev.  Hall,  1  wils.  281;  Gibbon  v.  Paynton, 
4  Burr.  2298;  Trent  Nav.  v.  Wood,  3  £sp.  127 :  SchiefTelin  v.  Harvey,  9 
Johns.  170;  S.  C.  ft  Amer.  Dec.  206;  Morse  v.  Slue,  1  Vent.  190.  And  see 
Bev.  Stats,  sec.  4283. 

8  Joy  9.  Allen.  2  Wood.  &  M.  814;  Trent  &  M.  Kav.  Co.  v.  Wood,  4 
Doug.  287;  S.  G.  2  £sp.  127;  Orange  Go.  Bk.  v.  Brown,  9  Wend.  85. 

4  King  V.  Shepherd,  3  Story,  356;  Morse  v.  Slue.  1  Yent.  190,  238; 
Barday  v.  Gurculia  y  Gana,  3  Doug.  889;  Trent  &  M.  Nav.  Co. «.  Wood, 
4  Deug.  287;  S.  G.  2  £sp.  127. 

ft  The  Boston,  1  Low.  469:  Watklnson  v.  Langhton,  8  Johns.  218: 
Gilllngham  v.  Dempsey.  12  Serg.  &  B.  183 :  Arthur  v.  The  Cassius,  2 
Story,  81;  The  Joshua  Barker,  Abb.  Adm.  220;  Nourse  v.  Snow,  6  Me. 
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6  The  Joshua  Barker.  Abh.  Adm.  220;  House  t,  Lexington,  2  K.  T. 
L^.  Obs.  4;  Arthur  v.  The  Cassius,  2  Story,  81. 

7  The  Gold  Hunter.  Blatchf.  d;  H.  308;  Watklnson  «.  Laughton,  8 
Johns.  213;  Morse  v.  Slue,  1  Yent.  190, 238. 

8  The  Boston,  Blatchf.  A  H.  830;  The  Packet,  3  Mason,  2Sft;  Tho 
American  Ins.  Co.  v.  Coster,  3  Paige,  323;  Bulgin  v.  The  Bainbow,  Bee, 
116;  The  Leonldas,  Olcott,  16:  Mutual  Safe.  ins.  Co. «.  The  0«orge,  Ol- 
cott,  96;  The  Hoflnung,  6  G.  Bob.  383. 

9  Citizens'  Bk.  v.  Nantucket  S.  Co.  2  Story,  47,  explaining  Boucher  «. 
LawBon,  Hardw.  85;  Dwlght  v,  Brewster,  1  Pick.  50. 

10  Citizens'  Bk.  v.  Nantucket  S.  Co.  2  Story.  48;  Philadelphia  ft  B.  B. 
B.  Co.  V.  Derby,  14  How.  468.  And  compare  The  New  World  v.  King,  16 
How.  469. 

11  Citizens'  Bk.  v.  Nantucket  S.  Co.  2  Story,  49;  Allen  o.  SewaO,  2 
Wend.  327 ;  S.  C.  6  Ibid.  325:  Edwards  v.  Sherrett,  1  East,  604.  And  seo 
Sheldon  v.  Boblnson,  7  N.  H.  157. 

12  Suarez  «.  The  George  Washington,  1  Woods,  96. 
18  HeUmanv.  Holladay,  lWoolw.S65. 


U    Kater«.Mlcli.OeiitB.B,  Co.lBlsbU.  AndaeeBsT.BUls.BeB. 

15  Bellman  E.  HoUitday,  I  Woolw.  got. 

16  Euneat  v.  Tbe  EipresB  Co.  1  Voods,  im:  Kelt «.  Rapp,  9  WslCa  A 
&.  il  i  American  Eipresi  Co. «.  Ferklus,  hVLOi. 

n    Pardee  r.  Drew,  M  Weud.  *58i  Sew  Jer»er  8.  W.  Co. ».  MerehMiW* 
Baok.uHon.  3(4. 
IS    WatUaDD.Marks,iAmer.LawBeg.lST. 
19    TheI'utLcl[&eDr7.1Beii.39Z. 

§  250.  A3  inaTirBrs.-Tbe  carrier  is  liable  in  all  erents 
ami  foreyery  loas  or  damage,  unless  it  liappeiis  by  the  act 
of  God,  or  tlie  public  enemy,  or  without  fault  on  hia  part, 
uniler  sonut  csproHs  esception  in  the  bill  of  lading.'  The 
act  of  (ioil  wliicli  would  excuse  a  common  carrier  most 
be  tUu  immediate  and  not  the  remote  cause  of  tbs  loss.^ 
Yi'bere  there  i:'  no  nroyision  In  the  contract  of  affreight- 
ment, only  inevitable  necessity  or  acts  of  the  public  enemy 
will  relieve  cirriers  from  liability  for  injury  to  goods.* 
Tliu  carrier  will  be  lield  liable  for  every  losa  or  injury 
■wliicli  raislit  liavo  been  prevented  by  human  foresight 
cud  prwtence  and  com[)etent  naval  skill.*  To  exonerate 
liim^elf  ill  c:ise  of  loaaor  iujury,  it  ia  incumbent  on  him  to 
allow  thaC  the  losa  was  occaaioned  by  a  peril  of  the  sea, 
otiicrwksc  liability  attaches.^  He  most  bring  himself 
within  aome  of  the  exceptions  in  the  bill  of  lading,' and 
the  sbipprr  must  then  bear  the  loss,  unless  lie  prove  that  it 
might  have  beeu  avoided  by  the  skill  and  dilit{euce  whioli 
ought  t«  have  been  exercised.^  He  in  liable  for  loss  by 
fire  produced  from  other  than  natural  causes,  whether 
accidentally  or  communicated  from  other  vessels  or  from 
the  shore,  und  wliecher  it  produces  the  motive  power  or 
not,"  and  though  he  be  guilty  of  no  neglect,  but  not  when 
caused  by  lightning  "  where  the  exemption  waa  from 
OS    by  a         hgodw  dd  ra 


rv  366,    am  Mi 

IS.  te  mum    bmuu. 
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3  The  Zenobla,  Abb.  Adm.  80;  The  Beeslde,  2  Sum.  571 ;  Williams  v. 
Grant,  1  Comi.  487:  Whitesides  v.  Bossell,  8  Watts  &  S.  44;  HcArthoro. 
Bears,  21  Wend.  190. 

4  The  Gentleman,  Olcott,  110:  Speyer  v.  The  Mary  BcUe  Roberts,  2 
Sawy.  6;  Clarlcv.  Barnwell,  12  How.  272;  The  Juniata  Baton,  1  Biss.  17; 
The  Protector,  9  Wall.  687 ;  The  Niagara  t>.  Corde8,21  How.  7:  Muddle 
V.  Stride,  9  Car.  &  P.  880;  Hide  &  Trent.  NaT.  Go.  v.  Wood,  3  £sp.  127. 

5  Hooper  v.  Bathbone,  Taney,  519. 

6  The  Keokuk,  1  Biss.  524:  King  v.  Shepherd; 3  Story,  349;  Airey  v. 
Merrill,  2  Curt.  8;  Bearsev.  Bopes,  lSnraffue,33l;  The  Olbers,  3  Ben. 
150;  Hunt  v.  Cleveland,  U  McLean,  7(i.  And  compare  Lamb  v.  Parkman, 
1  Sprague,  343;  The  Columbo,  2  Blatchf.  521. 

7  Clark  v.  Barnwell,  12  How.  272;  Hunt  v.  The  Cleveland,  1  Newb. 
221 ;  6  McLean,  7(i;  The  David  and  CaroUne,  5  Blatchf.  26t>;  Transporta- 
tion Co.  V.  Do>vner,  11  Wall.  129;  Dedekam  i?.  Yose,  3  Blatchf.  44: 
Speyer  V.  The  Mary  Belle  Boberts,  2  Sawy.  4;  Clark  v.  Barnwell,  12 
Eu>w.272;  Turner  v.  The  Black  Warrior,  1  McAll.  181;  Lamb  v.  Park- 
man,  1  Sprague,  343. 

8  Garrison  v.  Memphis  Ins.  Co.  19  How.  315;  Singleton  v.  HilUard,  1 
Strob.203;  Hall  v.  The  Railroad  Cos.  13  Wall.  372:  Rockingham  Mut. 
Li.  and  F.  Im.  Co.  v.  Bosher,  39  Me.  253;  N.  J.  S.  N.  Co.  v.  Merchants' 
Bk.  6  How.  425;  Hale  r.  N.  J.  S.  N.  Co.  15  Conn.  539;  Gilmorev.  Car- 
man, 1  Smedes  &  M.  279;  The  City  of  Norwich,  3  Ben.  679:  Hollister  o. 
Nowlen,  19  Wend.  234:  Hunt  v.  Morris,  6  Mart.  La.  676;  Miles  v.  Cattle, 
6  Bing.  419:  Lyon  v.  Mells,  6  How.  419]  Grille  v.  Genl.  Iron  Screw  Co. 
Law  Rep.  1  C.  P.  600. 

9  N.  J.  S.  N.  Co.  V.  Merchants'  Bank,  6  How.  425;  King  v.  Shepherd, 
3  Story,  319:  Elliott  v.  Rossell,  10  Johns.  1:  Patapsco  Ins.  Co.  v.  Coulter, 
3  Peters,  222;  Toulmin  v.  Anderson,  1  Taunt.  227,  385;  McArthur  «. 
Sears,  21  Wend.  19;  Hyde  v.  Trent  &  M.  Nav.  Co.  5  Term  Rep.  389. 

10   Robinson  v.  Merch.  Dlsp.  T.  Co.  45  Iowa,  470. 

§  251.  "When  commences.— The  reception  of  goods 
by  the  master  or  his  authorized  agent  binds  the  vessel  for 
their  safe  carriage  and  delivery.^  The  acceptance  is  com-^ 
plete  when  the  property  comes  into  his  possession  with 
Ills  assent,'^  but  a  master  is  not  authorized  to  accept  a 
cargo  on  behalf  of  the  owner  short  of  the  port  of  delivery.* 
The  mere  putting  of  goods  on  the  deck,  without  delivery 
to  some  6ne  on  board,  is  not  sufficient;  *  but  if  the  carrier 
afterward  receive  the  freight,  it  is  a  ratification  of  the 
shipment.  5  If  a  common  carrier  agrees  that  property  in- 
tended for  transportation  may  be  deposited  at  a  nartic- 
ular  place,  without  express  notice  to  him,  such  deposit 
amounts  to  notice,  and  is  a  delivery .«  If  goods  are  depos- 
ited for  the  purpose  of  being  carried  without  further  or- 
ders, the  responsibility  of  the  carrier  begins  from  the  time 
they  are  received;  but  when  they  are  subject  to  the  fur- 
ther order  of  the  owner,  the  case  is  otherwise.''  A  delivery 
on  board  a  lighter  in  the  employment  of  the  vessel  is  suf- 
ficient to  bind  the  vessel  under  the  terms  of  a  charter 
party.  8  Delivery  ensues  when  the  lighter  is  towed  along- 
side the  vessel  and  made  fast  with  lines.  ^    A  delivery  to 
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a  steamboat  hired  by  the  yessel  to  transport  goods  to  her 
is  a  delivery  to  the  vessel.!*^  A  usap:e  to  receive  ship- 
ments at  the  quarantine  grounds  is  valid.  ^  The  liability 
commences  when  the  goods  are  received  on  board  or  at 
the  wharf,  and  continues  after  they  are  unladen.  ^^  A  de- 
livery of  goods  on  the  wharf  by  direction  of  the  master 
binds  the  vessel.^  The  liability  of  the  vessel  commences 
when  tliat  of  the  wharfinger  ends.^^  Although  it  is  the 
duty  of  the  shipper  to  have  the  goods  marked,  present 
them  to  the  carrier,  and  have  them  entered  on  the  books, 
yet  the  carrier  is  held  responsible.^^  So  if  the  goods  were 
previously  included  in  a  bill  of  lading,  ^^  though  the  bill 
of  lading  was  actually  signed  subsequently  to  the  loss.i^ 
AVhere  goods  are  not  i>roperly  packed,  the  carrier  should 
not  receive  them,  and  if  he  does,  he  is  held  responsible.  ^^ 

1  Faulkner  v.  Wright,  1  Bice,  107;  OreenwooA  v.  Cooper,  10  La.  An. 
7%;  Ckirke  r.  Needles,  25  Pa.  St.  838:  Snow  v.  CamiUi.  1  Spraffue,  324; 
The  Freeman  v.  Buckingham,  18  How.  182 ;  Yandewater  v.  MlUs,  19 
Uow.  82;  The  Toung  Mechanic.  2  Curt.  404;  The  Kiernage,  2  Curt.  421. 
And  see  Trowbridge  v.  Chapin,  23  Conn.  5%;  Hosea  v.  McCrory,  12  Ala. 
343;  The  Edwin  «.  ifamnkeag  8.  C.  Co.  1  Cliff.  830. 

2  Pratt V.  Railway  Co.  95  U.  S. 44 ;_Illlnols B. B.  Co.  v.  Smyser,  38  m. 
354;  Hannibal  B.  B.  Co.  v.  Swift,  12  waU.  272,  dlatingniRhing  Mallory  v. 
Tioga  B.  B.  Co.  39  Barb.  488. 

3  The  Ann  D.  Blchardson,  1  Abb.  Adm.  499;  affirmed,  1  Blatchf.  858. 

4  Wright  9.  Caldwell,  3  Mich.  51. 

5  The  Huntress,  2  Ware,  (Day.)  82. 

6  Pratt  V.  Bailway  Co.  95  U.  S.  44:  Merriam  v.  Hartford  B.  B.  Co.  24 
Conn.  354;  Converse  v.  N.  A  N.  T.  T.  Co.  83  Conn.  166. 

7  Pratt  V.  Railway  Co.  95  U.  S.  44 ;  Lodue  v.  Griffith,  25  N.  T.  364; 
Blossom  V.  Griffln,  13  N.  T.  569;  Wade  v.  Wheeler,  47  N.  T.  658;  Mich.  B. 
B.  Co.  V.  Shmtz,  7  Mich.  515. 

8  The  Edwin,  13  Law  Bep.  K.  S.  277 ;  S.  G.  I  Spragne,  477;  12  Law 
Bep.  N.  S.  108:  24  How.  886;  The  Edwin  v.  Naumkeag  S.  C.  Ac.  Co.  1 
Gllif.  322;  Wylie  v.  The  Sunlight,  2  Hughes,  9;  Sayward  v.  Stevens,  8 
Gray,  97  ;  Waring  v.  The  Mayor,  8  WsOl.  115 ;  The  B.  G.  Wiuslow,  4 
BIss.  16.   And  see  Morewood  v.  PoUok,  1  EL  A  B.  743. 

9  Wvlle  V.  The  Sunlight,  23  Int.  Bev.  Bee.  211 ;  The  Cordillera,  6 
Bhitchf.518.  ^^ 

10  The  Oregon,  Deady,  183;  Yandewater  v.  MIUs,  19  How.  82. 

11  Bradstreet  v.  Heron,  Abb.  Adm.  209. 

12  The  WiUlams,  1  Brown  Adm.  221 ;  Salmon  Falls  M.  Co. «.  the  Tan- 
gler,  U  Law  Bep.  N.  S.  6. 

13  The  Oregon,  Deady,  179. 

14  Thn  Edwhi  v.  Naomkeag  S.  0.  Co.  1  Cliff.  830;  Morewood  v.  Pollok, 
lEl.  «&B.743. 

15  Boney  v.  The  Huntress,  4  Hunt's  Mer.  Mag.  83. 

16  Bulkley  «.  The  Naumkeag  S.  C.  Co.  24  How.  386 :  The  Edwin,  1 
Sprague,  477. 

17  Snow  r.  Caruth,  1  Spragne,  824. 

18  The  David  4;  Caroline,  6  Blatchf.  266. 
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g  2S2.  Iiiability  for  negUgence.— OaMfnlness,  dili- 
gence, and  fidelity  are  the  essential  duties  of  a  carrier, 
and  A  failure  in  these  is  negligence.^  Diligence  and  negli- 
gence are  not  definable,^  and  the  distinction  between  onli- 
uary  and  gross  negligence  in  a  bailee  is  immaterial.'  Tbe 
master  as  well  as  the  owner  of  the  vessel  is  personally  re- 
sponsible for  his  own  negligence  and  misfeasance.^  So 
tlio  vessel  is  also  chargeable,^  as  in  case  of  negligent  de- 
fects in  the  vehicle,^*  or  in  rauning  the  same,?  or  in  taking 
in  and  delivering  cargo, ^  and  stowage  of  cargo,^  as  for  loss 
by  sweating,  b v  neglect  to  use  proper  preventive  precau- 
tions, i<*  of  by  blowing,  by  water  in  tue  hold  forced  up 
through  the  seams  or  the  ceiling,  causing  injury  to  the 
goods,  li  Owners  who  provide  a  seaworthy  vessel  prop- 
erly equipped  and  commanded  cannot  l>e  held  liable  for 
mere  neglect  of  the  officers,  ^^  as  in  ease  of  stowage  in 
bulk ;  w  or  where  goods  are  consigned  to  the  master  for 
sale  and  he  sells  them  and  neglects  to  account  for  the  pro- 
ceeds, no  action  lies  against  the  ship-owners.^^  Where 
the  damage  was  attributable  partly  to  the  carrier  and 
partly  to  the  shipper,  the  loss  may  be  equally  divided 
between  them. i*    The  law  does  not  charge  culpable  negli- 

Sence  where  the  usual  ])recautions  are  takeu  against  acci- 
ents  which  careful  and  prudent  men  are  accustomed  to 
take  under  similar  circumstances,^®  as  where  the  master 
had  no  knowledge  nor  means  of  knowledge  that  articles 
required  extra  care.i^  It  is  not  negligence  iu  the  carrier 
not  to  inquire  of  the  contents  of  packages;  hu  is  not  bound 
under  all  circumstances  to  inquire.  ^^  Where  the  danger- 
ous character  of  the  article  was  unknown  either  to^ship- 
Scrs  or  owners,  and  no  actual  fault  imputed  to  either,  the 
amage  and  expense  occasioned  must  be  borne  by  the 
shippers.  i» 

1  Railroad  Co.  v.  Lockwood,  17  WalL  357.  Bee  Pilotaox,  Tow- 
age, Collision. 

2  The  New  World  v.  King,  16  How.  475;  Wyld  o.  PIckford,  8  Mees.  A 
W.460. 

3  Railroad  Go.  v.  Lockwood,  17  WalL  SR3;  Wyid  v.  PIckford.  8  Mees. 
A  W.  460;  Philadelphia  A  C.  R.  R.  Co.  v,  Derby,  14  How.  468;  HlnUm  «. 
Dibbin,  2  Q.  B.  646;  The  New  World  v.  King,  16  Uow.  475 ;  Stanton  v, 
BeU,  2  Hawks,  145;  WUson  v.  Brett,  11  Meea. &  W.  113;  Percy  o.  UlUan- 
don,  8  Martm  N.  S.  63;  Shield  v.  Blackbnme,  1 H.  Black.  16l;  Tracy  «. 
Wood,  S  Mason,  132. 

4  White  V,  McDonough,  3  Sawy.  311. 

5  The  Waldo,  2  Ware,  (Dav.)  161 ;  S.  C.  4  Law  Rep.  382. 

6  New  Jersey  S.  N.  Co.  v.  Merchants*  Bank,  6  How.  410:  The  Bebee* 
ca,  1  Ware,  188:  Havelock  v.  Geddes,  10  East,  556:  Lyon  v.  Mella,  6  East, 
438:  Walker  v,  Tletcher,  6  Jur.  4 ;  Sharp  v.  Grey, »  Bing.  457 ;  Camden  A 
A, R. R. Co. «. Burke,  13  WalL 611 ;  Bretberton«.  Wood, 3  Brod. SB.H. 
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7  VewJetser  8.  Nv  Cot.  v.  VmcSbrnW  Bank,  6  H<kw.  490;  BretSterton 
V.  Wood,  3  Brod.  A  B.  Mw 

8  Wilson  V.  The  Belvedere,  1  Pet.  Adm.  258 ;  Atkyns  v.  Borrowa, 
Ibid.  244v 

9  Clark  e.  Barnwell,  13  How.  272;  Tbe  B.  O.  Winalow,  4  Bim.  13;  Tal^ 
bot  r.  Wakeman,  1^  How^  Pr.  3^;  Lawrence  v.  Mintum,  17  How.  luO; 
Maddle  v.  Stride,  9  Car.  &  T.  330. 

10  Adrian  v.  The  Lire  Yankee,  33  Hnnfb  Her.  Hag.  703;  Ireqnlat  v. 
Murewood,  8»  Ibid.  19, 

11  The  Wtlhelmlna,  S  Ben.  112;  Bearae  «.  Boiyes,  1  Spra^nie,  £tl ;  The 
Beestde,  2  Sum.  6d7. 

12  Ualonev.  Western  Tcaosp.- Co..  fi  Bias..  31A. 

13  Hooper  0.  Rathbone,  Tan^,  518. 

14  The  Waldo,  2  Wase,  (Daiv.)  164;  Williams  «.  NlehoUs,  13  Wend.  58b 

15  Snow  V.  Carruth,  1  Sprnffoe,  824.  And  Roe  Bowan  v.  Pioneer  Tow 
Line,  2  Sawy.  27;  Ernst  v,  Hudson  BLt.  B.  B;.  Co.  35  N.  Y.  1;  Brown  o. 
Lyim,  31  Pa.  Si.  hlL 

16  Nltro-OI^erlne  Case,  15  Wall.  53! ;  Pierce  v.  Wlnsor,  2  Cliff.  18: 
Nichols  r.  D«jWolf ,  1  S.  r  2TZ.  * 

17  Parrott  v.  Bameyrl  Saa«7..453. 

18  Parrott  V.  Barney,  I  Sawy.  451;  Jetter  v.  N.  Y.  A  H.  R.  R.  Co.  3 
Keyes,  154;  Earbart  v.  YouoglilootL  21  Pa.  St.  831:  Deyo  r.  N.  Y.  Cent. 
B.  K.  Co.  34  N.  Y.  9 J  Curtis  v.  MUls,  5  Car.  &  P.  488;  Hutchinson  v. 
Guion,  3  Com.  B.  N.  S.  149. 

19  Pierce  V.  Wlnsur,-2  Cliff.  18. 

§  253.  For  loss  bj  bad  stowage. -> The  carrier  is 
liaiile  only  for  the  want  of  reasonable  care,  skill,  and  dili- 

?;ence  in  the  stowaji^e  of  the  cargo.  ^  Bad  stowage  only  af- 
eet»the  responsibility  of  the  carrier  for  injury  or  damaj^e 
toi  the  cargo  caused  by  it.^  If  the  shipper  is  warned  as  to 
the  manner  of  stowage,  or  if  he  directs  the  stowage,  he 
cannot  recover  for  a  loss  occasioned  by  such  sto  wage.*  A 
contract  providing  no  mode  of.  stowage  tacitfy  refers  to 
the  established  known  usages  of  the  trade,^  and  the  gen- 
lyml  import  of  a  bill  of  lading  that  goods  are  to  be  stowed 
under  neck  does  not  appty.^  A  usage  as  to  the  stowage 
>of  the  cargo  avoids  liability  for  damages,^  and  the  shipper 
is  chargeable  with  notice  thereof.  ^  Usage  and  custom  as 
ta  stowage  must  be  clear  and  well  known  to  exempt  the 
carrier  from  damage  for  injury  by  contact  with  other 
lifoodfl;^  Where  there  i»  a  notorious  custom  to  stow  par'> 
ticttlar  goods  in  a  eertaia  way,  shippers  must  notify  ttieir 
wish  to  have  a  different  wajr  adopted, •  or  their  assent  will 
bo  deemed  given.  i<>  The  shipper  takes  the  risk  of  perils 
arising  from  the  place  of  stowage  agreed  upon.^^  Tlie 
carrier  can  evade  liifibility  for  damage  by  contact  with 
other  goods  by  showing  proper  stowage,  secured  by  dun* 
nage.^ 
1  BlsseU  V.  Mcpham,  1  Wool.  225;  S.  C.  9  WalL  370. 
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2  Weston  v.  Hbioft,  S  "Wood,  ft  M.  450 ;  The  Bebeeoa,  1  Ware.  188; 
Taunton  CCo.  o Jlerchants'  Ins.  Co.  22  Pick.  108;  The  Beeside,  2  8am. 
667. 

3  The  Welllnffton,  1  Blss.  282 ;  Mejrer  «.  White,  82  Bng.  Ch.  429. 

4  Lamb  «.  Parkman,  1  Sprague,  S13. 

0   Chubb  V.  Bushels  of  Oats,  16  Law  Bep^  N^  S.  492 . 

6  LeUmd  v.  Parkman,  10  Law  Bepw  N.  8. 186. 

7  Baxter  v.  Ldland,  I  Blatchf.  526;  8. 0.  Abb.  Adm.  348. 

8  The  Fanny  Fosdtck,  4  Blatobf.375;  Lambv.  Pftrkmaa*  1  Siii«9ne» 
3M;  The  Bark  Cheshire,  2  Spra^e,  SO;  Baxter  «.  Leland,  Abb.  Adm. 
Ui\  S.  C.  1  Blatchf.  526. 

9  Baxter  r.  Leland,  Abb.  Adm.  348 ;  1  Blatchf.  526.  Compare  The 
Beeslde,  2  Sum.  667;  Sabblch  v.  Prince,  not  reported. 

10  Baxter  v.  Leland,  1  Blatchf.  526;  8. 0.  Abb.  Adm.  348;  The  InvlttCt- 
ble,  1  Low.  228;  Clark  v.  Barnwell,  12  How.  272. 

11  Lawrence  «.  Mlntnm,  17  How.  MO. 

12  Baxter  v.  Leland,  Abb.  Adm.  358;  The  Beeslde,  2  8am.  667. 

§  254.  For  loss  by  leakage  and  breakajge^— Kot- 
withstanding  the  bill  of  lading  contains  exceptions  as  to 
leakage,  broakage,  and  rust,  the  carrier  is  nevertheless 
responsible  for  negligence  or  want  of  skill  in  lading,  stor- 
age, and  deliverance  of  cargo;  but  these  must  be  amrma- 
ti vely  shown  .^  He  is  held  accountable  for  leakage  arising 
from  failure  to  comply  with  the  express  stipulations  on 
the  bill  of  lading,^  and  for  leakage  caused  oy  defective 
storage ;S  bat  not  when  the  leakage  was  by  reason  of  se- 
cret defects  in  the  packages,^  nor  hj  causes  connected 
with  the  nature  of  the  article:^  Injury  by  seepage  of 
water  through  the  deck  is  not  within  the  exception  of 
dangers  of  the  seas.^  When  the  loss  occurred  by  spring- 
ing a  leak,  while  the  vessel  was  at  anchor,  the  owner  must 
show  it  was  from  some  stress  of  weather,  or  other  circum- 
stance sufficient  to  discharge  from  liability.^  Where  the 
damage  was  caused  by  leakage  through  the  decl^  the 
carrier  must  show  that  a  peril  of  the  sea  caused  the  leak, 
not  that  it  might  have  caused  it.^  He  must  negative 
causes  which  would  leave  him  liable.*  The  first  duty 
of  a  master  on  stranding,  by  which  the  vessel  is  made 
leaky,  is  to  take  all  possible  care  of  the  cargo,  and  the 
burden  of  proof  is  on  him  to  bring  himself  within  the  ex- 
ception referring  to  injuries;  ^^  but  the  burden  of  proof  of 
negligence,  in  case  of  loss  by  leakage  or  breakage,  is  on 
the  shipper.  ^1  Where  goods  were  properly  stowed  with 
reference  to  their  character  and  apparent  conditioiL  the 
vessel  is  not  liable  for  breakage,  and  may  hold  all  the 
goods  tUl  full  freight  is  paid.^  The  liabUity  of  the  eai^ 
rier  for  damage  by  leakage  is  not  evaded  by  sozxendering 
lus  interest  in  the  vessel.^3 
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1  Tbo  Inyinciblo,  1  Low.  235;  The  DeSbl,  4  Ben.  MS. 

2  HunneweU».Tal)er,2SpTague,l.   See  on/e,  S  225. 

5  The  If ewark,  1  Blatchf.  203 ;  Baxter  «.  Leland,  Abb.  Adm.  M8. 

4  Nelson  r.  Woodruff.  1  Black,  156:  Clark  r.  Barnwell,  12  How.  272; 
Warden  r.  Greer,  6  Watts.  424;  The  OrUamme,  1  Sawy.  181;  The  Live 
Yankee.  Deady.  430.   See  ante,  §225. 

.6  Nelson  V.  Woodruff ,  1  Black,  156. 

6  The  Antolnetta  G.  5  Ben.  565;  The  Reeslde,  2  Snm.  567;  Beane  «. 
Ropes,  1  Spragne,  331 ;  Moses  «.  Boyd,  5  Blatchf.  867. 

7  Harvey  v.  The  Tlvld,  14  Int  Be?.  Bee  163;  The  Compta,  4  Sawy. 
375. 

8  The  Compta,  4  Sawy.  875. 

9  The  Emma  Johnson,  1  Spra^rne,  827;  Bearae  v.  Bopes,  Ibid.  331. 

10  Tlie  Ocean  Wave,  3  Bias.  817 ;  The  Keoknk,  1  Blss.  522;  Clark «. 
Barnwell,  12  How.  273;  King  v.  Shepherd,  8  Story,  849. 

11  The  Delta,  4  Ben.  347;  The  David  and  Caroline,  5  Blatchf.266:  De- 
dekani  v.  Vose,  3  Blatchf.  44;  Yaughan  v.  Casks  of  Sherry,  7  Ben.  609. 

13  Vitrified,  etc..  Sewer  Pipes,  5  Ben.  405. 

18  Hatter  of  Sinclair,  8  Am.  Law  Beg.  206.  And  see  Rev.  Stats,  sec 
4285. 

§  255.  Tot  non-delivery.— The  carrier  who  rftceives 
property  to  transport,  and  does  not  deliver  It,  ia  heltl  prima 
facie  liable.i  The  owners  of  a  steamboat  rej^larly  em- 
ployed in  tanning  from  one  port  to  another  for  the  convey- 
ance of  passengers  and  merchandise,  are  liable  not  only 
for  their  own  acts,  but  for  those  of  their  ngent<^  or  servants, 
as  common  carriers,  for  failure  to  deliver  property  in- 
trusted to  them  for  transportation.*  To  charge  tho  carrier 
for  non-delivery  some  evidence  of  non-delivery  must  be 
givon.8  Where  the  master,  on  being  driven  ashore  by 
perils  of  the  sea,  sold  portions  of  the  cargo  to  pay  salvage 
claims,  the  vessel  was  not  liable  for  non-oelivcry.*  Where 
the  owner  abandoned  the  cargo  to  the  insurer,  and  the  in- 
surer took  possession  and  sold  the  goods,  tho  carrier  was 
not  held  liable  to  deliver;*  nor  where  tlie  agent  of  the 
owners  of  the  cargo  sold  the  same  at  an  intermediate  port.« 
The  carrier  is  hela  responsible  for  the  number  of  bushels 
for  which  the  bill  of  lading  was  given;  '*  but  if  no  bill  of 
lading  be  taken,  the  shipper  must  prove  tho  amount  deliv- 
ered to  the  carrier.*  The  rule  by  which  damages  are  as- 
sessed against  a  cArricr  for  goods  lost  through  ignorance  or 
want  of  skin,  is  their  net  value  at  the  port  of  delivery,  and 
In  case  there  is  no  known  or  market  value,  then  the  orig- 
inal cost  and  charges  and  interest  for  the  time  necessary 
to  procure  such  articles  is  the  measure,  but  not  the  speo- 
nlative  or  probable  profits.^ 

DlMTrS.AA<-91. 
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1  Kew  Jersey  8.  K.  Co.  v.  Merdiants'  Bank,  6  How.  439:  Colt  «. 
Mechen.  6  Johns.  100:  Watklnson  v.  Laoghton,  8  Johns.  21S;  Brooke  «. 
Pickwick, J  Blng-  218:  8.  C.  12  J.  B.  Moore,  447rThe  Zenobla,  Abb. 
atUda  A.  Lewis,  5  Blatchf.  620:  The  Grafton.  1 


Adm.  48;  The  Matilda  A.  Lewis,  5  Blatchf.  520:  The  Grafton.  1  Ibid. 
173;  The  Huntress,  2  Ware,  (Dav.)  82:  8.  C.  4  West.  L.  J.  88;  Morse  «. 
Slue,  1  Vent.  190, 238;  Hyde  v.  Trent,  k  M.  Nav.  5  Term  Bep.  389. 

2   The  Hontress,  2  Ware,  (Dav.)  82;  8.  C.  4  West.  L.  J.  18;  4  Hant^ 

Mer.  Mag.  83. 

8  The  Falcon,  3  Blatchf.  64. 

4  The  Wiley  Smith,  6  Ben.  195. 

ft  The  Mohawk,  8  WalL  183. 

6  WInterport  G.  &  Co.  v.  The  Jasper,  1  Holmes,  99. 

7  Crelghton  v.  The  Georges  Creek,  5  Pitts.  L.  J.  13. 

8  Manning  v.  Hoover,  Abb.  Adm.  188. 

9  Bazin  v.  Richardson,  10  Law  Bep.  N.  8. 129:  8.  C.  5  Am.  Law  Reg. 
^XS.  And  see  The  Joshua  Barker,  Anb.  Adm.  219;  Amory  «.  McGregor, 
15  Johns.  24;  Brackets.  McNatr,  14  Johns.  ITO;  Watklnson  v.  Laoghton, 

8  Johns.  213;  Gllllngham  v.  Dempsey,  12  Serg.  A  B.  183. 

§  256.  For  delay  in  delivery.— The  vessel  is  chargea- 
ble with  damages  occasioned  by  the  delay  in  delivering  the 
goods,  and  diminution  in  value  is  properly  chargeable  as 
an  item,^  and  for  damages  sustained  by  delav  in  present- 
ing the  manifest  to  the  officers  of  customs,  tnereby  caus- 
ing delay  in  deliver^.*'  Where  the  ship  was  detained  in 
quarantine  the  earner  will  be  liable  for  the  expense  of 
lighterage  in  conveying  tbe  goods  to  the  warehouse  wharf 
pursuant  to  contract.^  The  measure  of  damages  for  delay 
in  delivery  is  the  difference  in  the  market  value  at  the 
time  of  the  delivery  and  the  time  when  the  goods  should 
have  been  delivered.'*  By  a  bill  of  lading  expressing  that 
the  goods  are  to  be  carried  from  one  port  to  another  a 
direct  voyage  is  prima  facie  intended,  but  this  presump- 
tion may  be  controlled  by  a  usage  to  stop  at  intermediate 
ports,  or  by  personal  knowledge  on  the  part  of  the  shipper 
that  such  a  course  is  to  be  pursued.^ 

1  The  City  of  Dnblln,  1  Ben.  56;  Nelson  v.  Lancashire  A  Y.  R.  M.  Co. 

9  J.  8cott.  N.  8. 632 :  Kent  v.  Huds.  Riv.  R.  R.  Co.  22  Barb.  278.    drntixi, 
Jones  V.  N.  Y.  &  Erie  R.  R.  Co.  29  Barb.  633. 

2  The  Zenobla,  Abb.  Adm.  80.   And  see  Rev.  8tat.  see.  4856. 

3  Leland  v.  Agnew,  31  Hunt's  Mer.  Mag.  456. 

4  Pagev.  Monro,  1  Holmes, 233;  The  Socceas, 7 Blatchf. SSL  Andaea 

CnABTBB  PAATT,  S  216. 

6  Thatcher  v.  McCulloh,  Olcott,  871;  Eettell  v.  Wlggln,  18  Mass.  68; 
Lowry  V.  Russell,  8  Pick.  360.  ^ 

§  257.  For  miadelivery.— The  carrier  is  liable  for  any 
loss  caused  by  a  delivery  to  a  wrong  person, ^  even  if  by 
mistake  or  imposition,^  but  not  when  the  goods  were 
merely  carried  away  by  some  person  not  entitled  to  theoL* 
He  is  responsible  for  the  mistake  of  his  clerl(  in  the  mis- 
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dell  very  of  the  goods.  *  He  is  not  discharged  from  respons- 
ibility  to  deliver  to  the  proper  party  by  negligence  of  the 
owner  in  marking  and  entering  the  same  in  the  books  of 
the  carrier .6  Damages  for  the  non-delivery  of  goods  by 
delivery  at  the  wrong  wharf  is  the  value  of  the  goods,  less 
the  freight  and  charges,  although  freight  has  not  been 
earned. **  It  is  in(mmbent  on  the  carrier  to  show  that  miss- 
ing goods  were  discliarged  upon  the  wharf  and  placed  with 
the  rest  of  tlie  consignee's  goods.^  The  fact  that  the  in- 
dorser  of  a  bill  of  lading  was  unknown  does  not  excuse  a 
misdelivery .8  When  the  consignor  is  known  to  be  the 
owner  the  carrier  must  be  understood  to  contract  with  him 
only,  and  consignees  are  regarded  simply  as  agents.^  and 
the  carrier  will  ue  liable  to  the  shipper  for  the  value  of 
goods  delivered  to  a  third  person  on  the  order  of  the  con- 
signee at  the  place  of  shipment. i^  If  the  carrier  is  content 
to  assume  tlie  burden  of  proving  another  to  be  the  true 
owner,  he  should  be  discharged  of  his  contract  to  deliver 
to  the  true  owner.  ^ 

I    Bonney  v.  The  Hantre«»  4  Hunt's  Mer.  Mag.  83;  S.  0.  2  Ware, 
(Dav.)  S2. 

^    2    The  Ben  Adams,  2  Ben.  449 ;  The  Hontress,  2  Ware  (Dar.)  82 ;  The 
Saiitee,  2  Ben.  523. 

3  Bonney  v.  The  Huntress,  4  Hunt's  Merch.  Hag.  88.   And  compare 
The  Thames,  7  Blatchf.  236. 

4  The  Ben  Adams,  2  Ben.  445. 

5  Bonney  «.  The  Hnntress,  4  West.  Law  J.  38;  S.  0. 4  Hunt's  Merch. 
Mag.  83. 

6  The  Boston,  1  Low.  464. 

7  Carey  v.  Atkins,  6  Ben.  662. 

8  The  Thames,  14  Wall.  98;  7  Blatchf.  226;  S  Ben.  279. 

0   Southern  Express  Go.  v.  Dixon,  94  U.  S.  549,  distinguishing  Thomp- 
son V.  Fargo,  49  N.  Y.  185. 

10  Southern  Express  Go.  v.  Dixon,  94  U.  8. 549. 

11  The  Idaho,  11  Blatchf.  220 :  Bassett  v.  SpofFord,  45 N.  T.  387 ;  Bllren 
V.  Hudson  Rlv.  B.  B.  Co.  36  N.  Y.  403:  Sheridan  v.  New  Quay  Co.  4 
Com.  B.  N.  S.  618;  Rogers  v.  Weir,  34  N.  Y.  463;  Flnlay  v.  Ldverpool 
and  G.  W.  S.  S.  Co.  23  L.  T.  251. 

§  258.  Burden  of  proof  in  case  of  loss  or  damage. 

Wlien  loss  or  damage  is  established,  the  presumption  of 
law  is  that  it  was  occasioned  by  the  fault  of  the  carrier, 
and  the  burden  is  on  him  to  show  that  it  was  occasioned 
by  a  cause  for  which  he  is  not  responsible;  ^  that  it  was 
occasioned  by  one  of  the  perils  from  which  he  is  exempted 
in  the  contract  of  shipment  or  bill  of  lading;  2  or  to  show 
that  it  arose  from  a  cause  existing  before  the  receipt  of 
the  goods; »  but  this  legal  presumption  cannot  affect  third 
parties.^   As  soon  as  the  carrier  has  established  the  dam- 
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RgB  OB  haTing  coma  withta  tlie  exception  In  tbe  bill  of 
lulling,  the  burden  of  proof  la  on  tbe  abipper  to  prove 
n-ant  of  skill  or  diltgecce.^  And  unless  aliown  Cliat  tlie 
loss  mifilit  tiave  been  prevented,  the  damage  is  presameA 
to  liiive  occurred  without  neBllgence."  Tbe  acknowledg- 
luent  in  l.lio  1)111  of  lading  that  the  goods  were  in  gocS 
order,  tlirows  on  the  carrier  tiie  burden  of  proof  tliat  the 
dainaga  was  Croui  soma  peril  or  oauHu  for  wbicli  he  is  not 
rcaponiilMe,' and  not  through  his  fault  or  negligence.'  Itia 
Incumbent  on  tlie  carrier  to  prove  that  due  diligence  and 
proper  skill  were  used  to  avoid  tlie  accident,  and  that  it 
was  unavoidable,^  If  tho  exemption  claune  Bays,  "it 
prujierly  atotved,"  tbe  burden  is  on  tlie  carrier  to  show 

n per  stowage,"  Tho  presumption  of  l:iw  ia,  that  injury 
Brisoii  from  fault  or  uegligeoco  in  ihe  stowage.''  The 
l)urden  of  jiroof  of  any  other  contract  tliaii  that  ooul^iucd 
Id  ttio  bill  of  lading  ia  ou  tliu  party  alleciug  it."  lu  case 
of  tbe  loasof  liaiiti-uotes,  itiu  atithority  of  the  master  must 
be  proved,  and  tlien  tlie  burden  of  displacing  tho  Infer- 
HDce  of  liability  U  shifted  to  the  earner.'"  Owners  of 
Tea.iela  must  show  tliat  misaing  articles  were  placed  npon 
tbe  wharf  in  tliat  part  of  it  selected  for  the  deposit  of  the 
goods."  If  the  carrier  proves  due  care  during  the  transit, 
and  actual  delivery  of  all  in  Ida  possession,  tlie  burden  is 
on  the  consignee  to  show  tbe  wrongful  act  or  negligence 
of  the  carrlar.'o  If  the  facta  of  the  loss  are  snch  that  it 
may  fairly  be  attribiitetl  to  Inovltable  accident,  the  bur- 
den of  unseaworthiness  Is  ou  the  ahtpper,'* 

1  HeLioni.WuoilruS.lBlkcli,  IM;IIiiritv.TlieCleTelMHl,SHi'L'ui, 
K:  Buanta  r.  Itopeg.  I  ilpra;(ae.33l{  Ken-c.  NuniuDiNEnl>.IUli  luac- 
laiar.  K-ppi-r,  11  I'ltk.  41;  Clarli  p,  UamweU,  12  Hon.  aTJ;  tlioBtoo. 
Cmwnliishleiil,  3  OUIT.  \H:  Diiyp.  Rlillej,  lu  Vt.  4S;  Chloouee  liaiili  r. 
PWlaiielpiiiA  11,111k.  M  Waii.Bjj;  Djwson  c.  (Jli»uucflj,2  Q.  l!.  IW;  Coias 
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3   Eustlnii  g.  ttpper.  Ii  Pick. 
Clirk •■Buuw^i^  How.  mi  i 

BIM^'i.  Priee,  U  uf.  M8. 
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portatlon  Co.  v.  Downer,  11  Wall.  12D}  Union  Ins.  Co.  v.  Shaw,  2  Dill.  23; 
Lamb  V.  Farkmau,  1  Sprague,  a^;  Clai'k  v.  Barnwell,  12  How.  272;  The 
Colonel  Ledyard,  1  Sprague,  530:  Casks  of  Sherry  Wine,  7  Ben.  609: 
Dedekam  v.  Vose,  3  BlatcM.  44,  77;  The  David  smd  Caroline,  5  Blatchf. 
2t}6;  The  Delhi,  4  Ben.  345;  The  Bocket,  1  Bias.  354;  Hart  v.  Allen,  2 
Watts,  118. 

6  The  Live  Tahkee,  Deady,  433,  explaining  Clark  v.  Barnwell,  12 
How.  272. 

7  The  Invincihle,  1  Low.  226;  Nelson  v.  Woodruff.  1  Black,  158. 

8  Soule  V.  Bodocanachi,  Kewb.  504. 

9  Dibble  «  Morgan,  1  Woods,  411;  Whitesides  v.  Bussell,  8  Watts  & 
S.  44;  Johnson  v.  Friar,  4  Yerg.  48. 

10  Edwards  «.  The  Catawba,  14  La.  An.  224. 

11  Bemardon  v.  Nolte,  7  Mart.  278;  The  Martha,  Olcott,  143;  The  Wll* 
helmiua,3  Ben.  110. 

12  Enbx  v.  The  Nlnetta,  Crabbe,  534. 

13  Citizens'  Bank  v.  Nantucket  S.  Co.  2  Story,  16;  King  v.  Lenox,  19 
Johns.  235. 

14  Carey  V.  Atkins,  6  Ben.  062. 

15  McCready  v.  Holmes,  6  Am.  Law.  Beg.  229. 

16  Bell  V.  Beed,  4  Blnn.  127;  S.  C.  5  Amer.  Dec.  898. 

§  259.  Liability  under  excepted  pexHa.— The  ex- 
ceptions in  the  bill  of  lading  do  not  cover  losses  by  neg- 
ligence or  want  of  skill  on  the  part  of  the  carrier.  ^  Ordi- 
nary diligence  is  all  that  is  required  of  the  carrier  to  avoid 
or  remedy  the  effects  of  an  overpowering  cause.2  The 
measure  of  care  against  accidents  is  that  which  a  person 
of  ordinary  prudence  would  use  if  his  own  interests  were 
to  be  affected  and  the  whole  risk  were  his  own.^  The 
master  is  bound  to  such  precautions  as  he  would  foresee 
were  necessary  under  all  the  circumstances.^  Any  act  or 
omission  on  the  part  of  the  master  or  crew,  contributing 
to  the  loss,  takes  away  the  protection  of  the  defense  that 
the  loss  was  occasioned  by  the  act  of  God.^  The  act  of 
God  which  would  excuse  a  carrier  must  be  the  immedi- 
ate and  not  the  remote  cause  of  the  loss.o  A  failure  to 
bestow  the  care  and  skill  which  the  situation  demands,  is 
negligence,  7  as  iu  the  case  of  a  dense  fog.^  A  master  may 
enter  a  harbor  on  a  dark  night,  with  a  heavy  sea  and  hign 
wind,  notwithstanding  access  be  difficult,  but  not  unusu- 
ally dangerous  and  difficult,  without  the  imputation  of 
negligence.^  Where  a  bill  of  lading  contains  an  excep- 
tion tor  loss  from  perils  of  the  sea  or  Irom  negligence,  the 
questions  of  liability  depend  on  whether  the  implied 
warranty  of  seaworthiness  at  the  commencement  of  the 
voyage  had  been  complied  with,  lo  Where  the  negligence 
of  the  carrier  exposes  goods  to  injury,  by  an  excepted 
peril,  he  must  respond  in  damages. ^^  In  cases  of  doubt, 
negligence  is  a  question  of  f  act.^^ 
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1  Dedekam  V.  Yose,  3  Blatclif .  44.   And  see  on/e,  S  223. 

2  Holladay  v.  Kennard,  12  Wall.  259;  Railroad  Co.  v.  Beeves,  10  WaU. 
176. 

8  The  Nltro-Glyceilne  Case,  15  Wall.  538;  Todd  r.  Cochell,  17  CaL  97; 
Wolf  r.  St.  Louis  lud.  Wat.  Co.  10  Cal.  641. 

4  The  Tnn  Bark  Case,  I  Brown  Adm.  155;  Clark «.  Barnwell,  12  How. 
272;  Bowinaii  v.  Teall,  14  Wcud.  215. 

5  Dibble  V.  31  organ,  1  Woods,  412;  The  Zeuobia,  1  Abb.  Adm.  80;  S. 
C.  Ibid.  &5.    Aud  see  ante,  S  2JJ. 

6  Kluff  0.  Shepherd,  3  Storr,  Vt^;  CsimpbeU  tf.  Morse,  1  Harp.  (S.  C.) . 
468;  Schicflellu  t\  Harvey,  0  Johns.  luJ. 

7  Railroad  Co.  r.  Lockwoo.l,  17  WaU.  383;  Bea)  v.  South  Devon  Rail- 
way,8Hurl,*feC.3:J7;  vryl:lf.PlckfonI.OMoeH.&  W.4oo:  Hlutour.  Dib- 
bln,2Q.  B.G4.>;  Wilson c.  Brett,  11  Moes.  A  W.  ll:J:  GrlUr.  Gciil.  Iroa 
Screw  Co.  Liw  Re'>.  I  C.  1*.  600;  PUlladflphla,  etc.  Kailroad  Co.  v. 
Derby,  14  How.  4j  i:  Tho  New  World  r.  King,  16  Hriw.  4T4;  McChuesr. 
Hammond,  1  It  ly,  nS;  S.  C.  1  Au^t.  Dpc.  5)6;  Jnuiataraton,  1  Ubs.  17: 
Clark  r.  Burn  well,  12  How.  272;  McArthur  v.  Seal's,  21  Wend.  luO.  And 
see  ante,  i  isi. 

8  The  Rocket,  1  Blss.  i.M. 

9  The  Juniata  Foton,  1  Biss.  15. 

10  Steel  V.  State  Line  S.  S.  Co.  3  App.  Cas.  73. 

11  The  Tan  Bark  Case,  1  Brown  Adm.  IVS;  Lemler  v.  The  Commis- 
Bioners  of  ImmlGrration,  1  Hilt.  244;  Bowman  r.  Teall,  14  Wend.  215: 
Clark  9.  Barnwell,  12  How.  272;  New  Jersey  S.  N.  Co.  v.  Merchants' 
Bank,  6  How.  344. 

12  Raihroad  Co.  o.  Stout,  17  Wall.  685:  Detroit  A  M.  R.  R.  Co.  v.  Van 
Steinberg,  17  Mich.  9»;  LangholC  v,  Milwaukee,  etc.  R.  K.  Co.  19  Wis. 
489;  Christy  v.  White,  21  Pick.  25S;  The  New  World  v.  King,  16  How, 
474;  Storerr.  Gowen,  18  Me.  174;  Rlndjre  r.  Coleralne,  11  Gray,  159; 
Ffan  V.  Reynolds,  53  111.  212;  Ren  wick  v.  N.  Y.  Cent.  R.  R.  Co.  36  N.  T. 
132;  Qulmby  v,  Vermont  Cent.  R.  R.  Co.  23  Vt.  387. 

§  260.  Limitation  of  liability  b^  contract.— The 

carrier  may  limit  bia  common-law  liability,  but  there  must 
be  an  express  agreement,  not  a  mere  notice  ;i  but  not 
when  such  exemption  is  not  just  and  reasonable  in  the 
eyes  of  the  Iaw.=*  Ho  cannot  exempt  himself  from  the 
duty  to  exercise  ordinary  care  and  prudence  in  the  trans- 
portation of  the  goods  ;^  nor  from  res[»onsibility  for  negli- 
gence, especially  in  the  case  of  the  carriage  of  passengers ;  * 
uor  from  loss  or  damage  caused  by  his  own  malfeasance, 
misfeasauce,  or  negligence ;  ^  nor  from  tho  consequences  oi 
lii.s  own  fault  or  that  of  his  agents  or  servants. o  By  such 
a  contract  the  freighter  agrees  that  as  to  this  particular 
transaction  tho  carrier  is  not  to  bo  regarded  as  in  tho  exer- 
cise of  a  public  employment  beyond  that  of  an  ordinary 
bailee  for  him,  and  answerable  only  for  misconduct  or  neg- 
ligeuce.7  The  words  in  a  bill  of  lading,  "  not  accountable 
for  contents,"  do  not  constitute  an  agreement  for  exemp- 
tion from  liability,^  but  an  agreement  that  unless  demand 
for  deiiciency  be  made  witnin  three  days,  and  for  loss 


the  losa  does  not  occur  from  liiaoim  default  or  negliff 

of  duty.'"  He  may  limit  Lis  liability  incaseof  loaa  by  fire 
by  a  sl)|Kil3tioa  ia  tlio  bill  of  ladins-'i-  An  unsigued  gen- 
eral notice  printed  on  tbe  back  of  a  receipt  does  not  con- 
eCitute  a  contract  free  in^tlia  carrier  from  uis  common-la^ 
liability  "  The  bmdeu  of  proof  to  sho  v  exemption  from 
liability  by  special  cf " "     '-  '" 


4   TboPBcCflc  D«BdY.l?.  Tbo G[ty ot Homlch  IBen  °I1,  B.R.Ca. 
v  Lockwood  11  'widLJi;   Vo  k  Co  n  C«uL  It.  R.  3  WalL  m 
i  If  J  S  H  Co  e  Merrbtnli  Bk  aoinr  4%   Bectnuiis  Sbmne  S 

uooilnln  13  WcuO  a  Uruuku  e  f  Icktttck  4  niug  2IS,  B  C  1  J  U 
Monro  117, Owem  n  metcacrotu]  4  M  360  HoU  sfer  t  Ngnlen 
ItlWanl  iit,  Lyuuc  MelU  SE&  t  4  s  Hurctoiir  Ilanlen  4  Xoril.  A 
C  iO,  Tliu  City  or  Nomlcli  i  ISeu  £  i  tiilll  c  deul  Iroii  bcraw  Co 
UmtSap  IC  1  uw 
B  The  Portsina  ith  B  ITbIL  ew  The  HIiWBin  e  Cordes  31  How  T 

HowJeraeyB,"  '-  -  •■ — ' ■■"  "  "— ■  ™    '--.■■-■  -  .  "  " 

Co-c  Ituiko  I 

SOBUP  arecu'fiMo'i  ,~c5i>'u"rr'iiirry"irGi6'u7l>i[r«  N"J~S 
C  UK  V  4».  Alwou-lc  UcllaucBlmi  p  Co  j\v'aiM  n,  l-araon* 
V  Uoiteatli  13  Il.u-11  3JJ  Hinies  Evauu  14  UnrU  5  4,  Vernier  o 
SmlUsrS  l^St.JM   Lumduu&A.It  It  U>  n  Daldaut  111  Pa.  tit.  liT 


a   Tho  Pacific  Dcady  11 
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8t.  208:  KItzmlller  v.  Van  Rensselaer.  10  Ohio  St.  63;  Illinois  Cent.  R.  R. 
Co.  p.  Morrison,  19  Ul.  136;  Western  T.  Co.  v.  Newliall,  24  111.  4Siii  Lowe 
V.  Booth,  13  Price,  829. 

11  Van  Schaack  v.  Northern  T.  Co.  3  Blss.  304;  N.  J.  S.  K  Co.  v.  Mer- 
chants' Bank,  G  How.  430;  Hunt  v.  Morris,  U  Mart.  G70. 

12  Railroad  Co.  v.  Idanuf.  Co.  16  Wall.  330;  McMillan  v.  M.  S.  &  N.  I. 
R.  R.  Co.  16  Mich.  b8. 

13  Raihroad  Co.  v.  Harris,  12  Wall.  85;  Bissell  v.  Michigan  S.  &  N.  I.  R. 
R.  C0.22N.  Y.285. 

§  261.  Restriction  of  liability  by  notice.~A  com- 
mon carrier  may,  by  notices  brought  liomo  to  tlio  knowl- 
edge of  tbe  shipper  at  tlie  time  of  the  delivery  to  the 
carrier,  if  assented  to  by  the  shipper,  restrict  hi.s  responsi- 
bilily,!  or  qualify  it,2  but  the  notice  mast  bospecilic,^  and 
must  be  expressly  brought  homo  to  the  shipper's  knowl- 
edge.** lie  may  restrict  his  liability  by  notice  of  usage.^ 
But  ho  cannot  limit  his  liability  so  as  to  exonerate  him 
from  responsibility  for  his  own  negligence  or  misfeasance, 
or  that  of  his  ser\^ant3  or  agents. 'J  Notices  of  exemption, 
as  "all  baggage  at  the  risk  of  the  owner,"  and  on  ilie  bill 
of  lading,  "tliis  company  will  not  bo  responsible  for  in- 
jury by  lire,  nor  for  goods  lost,  stolen,  or  damaged,"  are 
unavailing,  as  against  pul)lic  policy.''  Where  special  no- 
tice has  been  given,  the  burden  of  proof  is  on  tlio  Bhipper 
to  sliow  negligence.8  The  proper  course  of  proceeding  for 
obtaining  the  benefit  of  the  act  of  Congress  is  for  tlio 
owners,  when  libelled  for  damages,  to  lile  a  petition  for 
apportionment  of  the  same,  and  pay  into  court  or  give 
stipulation  for  such  sum  as  the  court  may  find,  or  surren- 
der ship  an<l  freight  by  assignment  to  a  trustee,  as  pointed 
out  in  the  statute.^ 

1  Eaniost  v.  The  Express  Co.,  1  Woods,  573;  Farmers'  &  M.  Bank 
V.  Chauiiilaiu  T.  Co.  23  Vt.  18i5.   And  see  anie,  §  260,  uute  3. 

2  Hopkins  «.  Westcott,  (>  Blatchf.  66;  Oraiijfe  Co.  Bank  v.  Brown,  9 
Wend,  a&. 

3  Hopkins  V.  Westcott,  6  Blatchf.  63;  Brooke  v.  Pickwick,  12  J.  B. 
Moore,  447. 

4  Hopkins  V.  Westcott,  6  Blatchf.  GO:  Brooke  v.  Pickwick,  12  J.  B. 
Mooro,447;  Railroad  Co.  o.  lUrrLi,  12  Wall.  b5;  Najac  v.  BiMtou  &  L. 
R.  C.  7  Allen.  32». 

A  Baxter  v.  Leland,  Abb.  Adm.  359,  restrlctlnflr  and  qualifying:  the 
severity  of  the  rule  in  Cole  v.  Goodwin,  If)  Wend,  tui ;  Clai'k  v.  Faxtou, 
21  Wend.  83:»;  HolUster  v.  Noolen,  U  Wend.  234;  J'owcll  ».  Myers,  28 
Wend.  6iJl;  McArthuri?.  Sears,2l  Wend.  hw.  And  nee  Cltizeu-VBauk 
r.  Nant.  8.  Co.  2  Story,  17:  King  r.  Shepherd,  3  Story,  Udi  RUey  v. 
Home,  ft  Blngr.  217,  and  citlui{  Everlolgn  p.  Sylvester,  2  Brev.  178; 
Stokes  V.  Saltonstall,  13  Pet.  lil;  Farmers'  &  Mech.  Bank  v.  Cham- 
plahi  Transp.  Co.  16  vt.  62;  S.  C.  18  Vt.  131:  23  Vt.  Id6;  Boyce  v.  An- 
drews, 2  Pet  150;  Maury  v.  Talmad:;o,  2  McLean,  157. 

6  Walker  V.  Transportation  Co.  3  Wall.  150;  School  District  v.  Bos- 
ton &c.  R.  R.  Co.  103  Mass.  6o2;  RsiUroad  Co.  r.  Manuf.  Co.  16  Wall.  318: 
BaUroadCo.v.  Pratt,  22  Wall.  134;  Express  Co.  v.  CaidweU,  21  WaU. 
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§  262   R     tri  tl  U     lUty    y  By  t  s 

Act  of  CongreM  of  March  Srd,  1S51,  the  owners  are  esemjit 

from  liabilty  (or  loss  by  fire  from  the  negliKence  of  their 

officers  and  a^nta,  In  which  tlie  owners  Iiava  not  partlci- 

Sated.'  The  act  waa  not  Intended  to  esoncnit«  ownora 
\>m  liability  beyoud  the  value  of  the  ship  and  freight 
pendhig  for  leases  resulting  from  cauaea  for  which  they 
were  prevloualy  liable.  Including  mere  negligence  of  em- 
ployees.* "  Privity  or  knowledge,"  as  used  in  the  statute, 
meana  a  personal  participation  of  the  owner  in  some  fault, 
or  act  of^negligenuo,  causing  or  contributing  to  the  loas.o 
There  must  be  Bonie  persoual  concurrence,  or  Bonie,fau1t 
or  neglect  on  the  part  of  the  owner,  or  in  which  he  person- 
ally patticlpatea ;  *  and  a  neglect  to  provide  a  competent 
nrnntftr  HTirl  c™w.  Hi\A  tn  see  that  the  ahip  la  In  all  respecta 
'privity"  ^vithin  (he  moaning  of 
ir  linowledge  of  the  officers  of  a 
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corporation  is  privity  or  knowledge  of  the  corporation.® 
When  the  vessel  is  altogether  seaworthy,  and  the  loss  oc- 
curs from  the  subsequent  negligence  of  the  master  or 
crow,  the  owner's  liability  is  within  the  limitation  pre- 
scribed by  statute.  7  The  provisions  of  the  statute  do  not 
apply  to  owners  of  canal-boats,  barges,  or  lighters,  or  to 
vessels  used  in  the  navigation  of  rivers  or  inland  waters.^ 

1  The  Whistler,  2  Sawy.  849;  Walker  r.  Transportation  Co.  3  Wall. 
150;  Moore  r.  Amer.  Trans.  Co.  24  How.  1;  Barnes  v.  8.  C.  Co.  25  Leg. 
Int.  196.   And  see  Bev.  Stats,  sees.  4282»  4287. 

2  Lord  V.  Goodall  N.  &  P.  S.  Co.  4  Sawy.  800;  Norwich  Co.  v,  Wright, 
13  Wall.  121 ;  Moore  «.  American  T.  Co.  24  How.  39 ;  Walker  v.  Transpor- 
tation Co.  3  Wall.  160;  Allen  v.  Mackay,  1  Sprague,  219;  The  City  of 
Norwich,  1  Ben.  89.   And  see  Bev.  Stats,  sees.  42£3-4385. 

3  Lord  V.  Goodall  N.d;  P.  S.  Co.  4  Sawy.  300.  And  see  Bev.  Stats,  sec. 
4283. 

4  Walker  v.  Transportation  Co.  3  Wall.  153:  Lord  r.  Goodall  N.  &  P. 
8.  Co.  4  Sawy.  301;  HUl  Manuf.  Co.  v.  Providence  <&  N.  Y.  S.  Co.  113 
Mass.  499;  Moore  v.  Amer.  Trans.  Co.  24  How.  1. 

5  Lord  V.  Goodall  N.  &  P.  S.  Co.  4  Sawy.  801. 

6  Philadelphia  &c.  B.  B.  Co.  v.  Qulgley,  21  How.  202;  Lord  v.  Goodall 
N.  ft  P.  S.  Co.  4  Sawy.  301 ;  Hill  Manuf.  Co.  v.  Providence  &  N.  Y.  8.  Co. 
113  Mass.  500. 

7  Lord  V.  GoodAIl  N.  &  P.  S.  Co.  4  Sawy.  292. 

8  The  Niagara  v.  Cordes,  21  How.  26;  Moore  v.  Transportation  Co.  24 
How.  1.  And  see  Bev.  Stats,  sec.  4289. 

§  263.  Carrier,  -when  not  liable.— The  carrier  is  not 
liable  for  goods  shipped  without  a  bill  of  lading,^  nor  for 
goods  included  in  a  oill  of  lading,  which  were  never  re- 
ceived on  board.2  He  is  not  liable  for  damage  to  a  cargo 
of  a  perishable  nature,  caused  by  delay  in  the  voyage. « 
Where  the  goods  were  liable  to  decay,  and  were  not 
shipped  in  good  order,  the  carrier  will  not  be  liable  for 
damage.*  jS  damage  has  proceeded  from  an  intrinsic  prin- 
ciple of  decay  inherent  in  the  commodity,  whether  active 
in  every  situation  or  only  in  the  confinement  and  close- 
ness of  the  ship,  the  merchant  must  bear  the  loss,  and  pay 
the  f reight,^  as  in  case  of  loss  from  f ermentation,^  or  from 
brittleness.''  A  carrier  will  not  be  liable  for  damage  aris^ 
iug  from  the  nature  of  the  voyage,  and  usual  mode  of 
stowage,  although  a  different  mode  might  have  avoided 
the  damage; 8  nor  if  the  loss  result  from  the  act  of  the 
owner  of  the  goods, ^  as  where  a  stevedore  as  a^ent  of  ship- 
pers discharges  the  cargo,  and  injury  results  ff  om  the  dis- 
charging.i®  The  carrier  is  not  liable  for  loss  when  no 
blame  was  attributable  to  him,io  as  in  case  of  inevitable 
accident,  11  by  grounding,  i^  TJnless  the  carrier  assumes 
the  risk  of  all  contingencies,  he  is  not  liable  because  he 
fails  to  perform  what  is  rendered  impossible.  ^^    In  the 
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absence  of  negligence  or  unskillfulness,  a  carrier  should 
not  be  held  liable  for  loss  of  the  contents  of  a  barge 
broken  into  by  a  Biinkeii  log  or  Rtnmp,i*  or  by  a  collia- 
ion.J*  I5ut  carriers  may  be  liable  for  loss  arising  from  in- 
evitable necessity,  if  guilty  of  previous  negligence  or  rais- 
conduct  occasioning  ti le  loss.  ^^  Where  articles  are  usually 
taken  In  mixed  cargoes  the  sbippor  must  bear  llje  loss  if 
the  stowage  was  g#)o<l.  ^ '  When  goods  aro  stowed  on  deck 
with  the  consent  of  the  shippers,  no  loss  by  justitiablo  jet- 
tison is  recoverable,  unless  the  accident  would  liave  been 
equally  fatal  had  lliey  been  stowed  under  dock;  ^*  but  it 
is  otherwise  if  the  peril  is  directly  attributable  to  the  want 
of  diligence  or  skill  of  the  master  or  crew,  ^^  or  insutticiency 
of  the  crew. 20  Where  every  precaution  is  taken  which  is 
usual  and  customary  in  the  transportation  of  a  cargo  of 
wheat  iu  bulk,  the  owners  cannot  be  charged  with  loss  or 
damage .^^  Where  gooils  were  damaged  in  great  part  by 
the  fault  of  the  carrier,  and  in  some  part,  but  to  what  ex- 
tent cannot  be  shown,  by  i)crils  of  the  sea,  the  carrier  will 
not  be  liable  for  the  whole  loss.23  Where  the  shipper  as- 
sumes the  perils  of  the  sea,  the  owner  to  receive  a  share 
of  the  prohts  iu  lieu  of  freight,  any  loss  is  to  be  deducted 
out  of  the  profits,  and  be  sustained  by  the  owner  and 
freighter  jomtly.2*  Shippers  cannot  claim  indemnity  for 
injury  to  the  cargo  by  a  storm  to  which  it  was  exposed 
while  being  conveyetl  to  its  place  of  storage.^* 

1  The  Island  Queen,  1  Brown  Adin.  279. 

2  Tlie  Frremaii  v.  nucklugbajn,  18  ITow.  182;  Vandewftter  v.  Mills, 
19  How.  82;  S.  ('.  McAU. »:  The  raullne,  I  mjw.  3fl7;  The  Latly  Piko,  2 
Blss.  14A;  Tlie  Mollle  Molilor,  2  ItiHs.  50m ;  Tlio  DelAWaro,  14  Wall.  602; 


12S;  Meyer  v.  breaser,  16  6oui.  U.  N.  0. 64b;  Zipsy  v.  UUl,  l'  Fost.  A¥, 
570. 

8   The  ConeQtmrg,  1  Black,  170. 

4   Tbe  Howard  v.  Wiseman,  18  How.  231. 

5'  Clark  V,  Barnwell.  12  How.  282 ;  Bheels  v,  Davles,  4  Gamp.  119; 
Sewer  Pines,  0  Beii.  4U5 :  Shield:)  v.  Davis.  6  Taunt.  65 ;  Davidson  v, 
Gwynue,  12  East,  3bl ;  The  Gaocu,  2  Ware,  l92;  Lyons  v,  MeUs,  b  East, 
428. 

6  Nelson  o.  Woodmff,  1  Black,  161;  Farrar  «.  Adams,  BnU.  N.  P.  69. 

7  Sewer  Pipes,  6  Ben.  409 ;  Clark  v.  Barnwell,  12  How.  272. 

8  Lamb  V.  Parkman,  10  Law  Bep.  N.  S.  186 ;  Baxter  v.  Leland,  1 
Blatchf .  626. 

9  Choate  V.  Crownlnshield,  3  Cliff.  184. 

10  Westray  v.  The  Mlletns,  6  Bhitchf .  835 ;  S.  C.  2  Int  Rev.  Bee.  61 ; 
Clark  r.  Burn  well,  12  How.  272;  Tbe  New  Jersey.  Oleott,  444;  Tho  Lady 
Pike.2  BLsH.  145;  Colt  v.  McMecheu,  6  Johns.  KiO;  Amies  v.  Steyens,  1 
Strange,  138. 
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n  The  New  Jersey,  Olcott,  448 ;  BaUroad  Co.  v.  Beeves,  10  WalL  191 ; 
'Williams  V.  Grant,  1  Conn.  4ffri  Denny  v,  N.  Y.  Cent.  R.  E.  Co.  13  Gray, 
481;  TlieLadyPike,2Biss.  145;  Amies  o.  Stevens,  1  Strange,  128;  Tbe 
Mollie  MoUer,  2  Bias.  fi08. 

12  Levy  V.  The  Great  Bepubllc,  2  Woods,  a. 

13  Beed  v.  U.  S.  11  WaU.  606;  The  Eliza,  2  Ware,  (Dav.)  S16. 

14  The  Favorite,  2  Biss.  602. 

15  The  New  Jersey,  Olcott,  444. 

16  Speyer  v.  The  Mary  Belle  Boberts,  2  Sawy.  5;  Williams  v.  Grant,  1 

Conn.  487. 

17  Clark  v.  Barnwell,  12  How.  272:  BIch  v.  Lambert,  Ibid.  847;  Lamb 
V.  Parkman,  1  Spragrue,  343:  The  Colonel  Ledyard,  Ibid.  630;  Dutiar  o. 
Murgatroyd,  1  wash.  C.  C.  13. 

18  Lawrence  v,  MIntam,  17  How.  100 ;  The  Delaware,  14  Wall.  604; 
The  Wakeful,  1  Brown  Adm.  474;  Tho  Paragon,  1  Ware,  336;  The  Wal- 
do, 2  Ware,  161:  The  Welliuffton,  1  Bias.  2{j0 :  Dodge  v.  Bartol,  6  Me. 
286;  Wolcott  V.  Cagle  Ins.  C^.  4  Pick.  429;  The  Bebecca.  1  Ware,  188; 
Adams  V.  Warren  Ins.  Co.  22  Pick.  163;  Gould  v.  Oliver,  4  Blng.  N.  C. 
142 ;  Smith  v.  Wright,  1  Caines,  43.   And  see  Gsitbral  Avbkaob. 

19  The  Paragon,  1  Ware,  322 ;  Triplet  v.  Tan  Name,  2  Cranch  O.  C. 
332;  The  Jenny  Jones,  Deady,  82. 

20  The  Ethel,  5  Ben.  164. 

21  Hooper  V.  Bathbone,  Taney,  619. 

22  Speyer  v.  The  Mary  Belle  Boberts,  2  Sawy.  L 

23  Putnam  v.  Wood,  3  Mass.  481;  S.  C.  3  Amer.  Dee.  179. 

24  The  Grafton,  Olcott,  60,  distinguishing  Cope  p,  Cordova,  1  Bawle, 
203. 

§  264.  Remedy  for  loss  or  damage.—- The  person 
having  the  right  of  property  and  the  right  of  possession, 
whether  consignor  or  consignee,  may  sue  for  loss  or  dam- 
age to  goods.  1  A  carrier  will  be  liable  to  a  vendee  under 
a  contract  made  with  the  vendor.^  If,  after  the  right  of 
action  attaches,  the  ship  be  lost,  it  will  not  aifect  the  right 
to  recover  in  case  of  a  tort.^  The  charterer  who  pats  the 
vessel  up  as  a  general  ship  is  liable  to  the  owners  tor  dam- 
age which  the  owner  has  to  pay  other  shippers  for  injury 
to  goods  by  contact  with  goods  of  charterer,  notwithstand- 
ing neither  shipper  nor  owners  had  any  knowledge  of  the 
character  of  the  goods>  On  an  agreement  that  Uie  master 
may  be  interested  in  the  proht  or  loss  of  the  shipment,  be 
has  no  special  or  general  property  in  the  goods.*  The 
master  may  recover  damages  for  injury  to  the  cargo  as  a 
common  carrier.6  He  mav  retain  the  freight  received  by 
him  against  the  owner  or  his  assignee  as  a  general  cred- 
itor. ?  Xu  the  absence  of  an  express  application  by  the 
ship-owner,  freight-money  received  by  a  consignee  is 
deemed  to  be  applied  to  the  discharge  of  liens  on  the 
ship.s  The  freighter  has  his  remedy  in  damages  for  a 
short  delivery.®  Freighters  cannot  be  compelled  to  give 
bail  for  the  value  of  a  cargo  seized.  i<>    The  indoiaee 
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of  the  bill  of  ladlns  may  libel  for  failure  to  deliver,  and 
for  loss  of  goods;  ^^  so  an  insurer  may  recover  for  loss  by 
neglieence,  though  payment  on  the  policy  has  been 
already  made;^  so  consignees  having  made  advances 
may  sue  for  loss  of  the  goods.^  The  mere  fact  that  a 
cargo  is  received  by  a  consignee  with  knowledge  of  a  de- 
viation does  not  deprive  him  of  his  right  of  action,  i*  nor 
will  a  sale  of  the  goods  deprive  him  of  his  risht  of  ac- 
tion, but  clear  proof  must  be  adduced.  ^^  For  their  mis^ 
feasance  and  non-feasance,  carriers  are  responsible  for  the 
whole  consequent  damage, ^^  and  interest,  on  claim  for 
injury  to  cargo.  ^^  Where  the  master  remitted  the  pro- 
ceeds of  the  cargo  to  one  whom  he  believed  to  be  the  real 
owner,  encouraged  by  the  acts  of  the  real  owner,  he  is  not 
liable.  ^^  If  the  owner  receive  the  proceeds  of  a  sale  made 
by  the  supercargo  without  objections,  it  is  a  ratilication 
of  the  sale, Id  ana  where  the  supercargo  had  invested  the 
proceeds  of  the  outward  cargo  in  another  cargo,  upon  sales 
of  which  a  freight  had  been  made,  tlie  insurers  are  entitled 
to  the  profits.2o 

1  Blum  V.  The  Caddo,  1  Woods,  65;  Dawes  «.  Peck,  8  Term  Rep.  830; 
Brown  V.  Hodgson,  2  Caron.  36:  3  McLean,  &*»:  Dutton  v.  8olomonson, 
3  Bos.  A  P.  682;  Tlndall  v.  Taylor,  4  EUls  &  B.  219;  S.  G.  28  Kiiff.  L.  A  £. 
SIO;  Brandt  v.  Bowley,  2  Bam.  A  Adol.  032:  Evans  f.  Martoll,  1  Ld. 
Bajrm.  271;  3  Balk.  290:  Everett  r.  Saltus.  15  Wend.  474;  Potter  v.  Lan- 
sing, 1  Johns.  215;  Ludlow  v.  Bowne,  1  Johns.  1 :  DeWoIf  v.  N.  T.  F.  Ins. 
Co.  20  Johns.  214;  Price  r.  Powell,  3  N.  Y.  322;  Ilsley  r.  Stnbbs,  5  Mass. 
280:  The  Venus,  8  Cranch,  253;  The  Merrfmac.  R  Cranch,  817:  Wiseman 
«.  vanderpult,  2  Vem.  203;  Evans  v.  Martell,  1  Ld.  Baym.  271. 

3  Blum  V.  The  Caddo,  1  Woods,  64. 

8  Pope  V.  Nickerson,  8  Story,  496;  Dobree  v.  Schroder,  6  Sbn.  291. 

'   4  pierce  v.  Winsor,  2  Am.  Law  Beg*  N.  8. 139 ;  8.  C.  2  Sprague,  89. 

5  Fleming  9.  Bevan,  2  Pa.  St.  408. 

•  Tbo  Fnmcls  King,  7  Ben.  880. 

7  Hodgson  V.  Butts,  3  Cranch,  140. 

8  The  J.  F.  Spencer,  5  Ben.  151:  McDonal  v,  Frelffht-Money.  15  Int. 
BeT.  Sec  88;  The  A.  B.  Dunlap,  1  Low.  861;  The  Antarctic,  1  Sprague, 
808. 

0  Bitchle  V.  Atkinson,  10  East,  295. 

10  McDonald  v.  Freight-Money,  15  Int.  Rot.  Bee.  88. 

11  The  Thames,  14  Wall.  96;  The  Tanghan,  14  WaU.  258. 

12  Insurance  Co.  v.  The  C.  D.  Jr.  1  Woods,  72. 

18  Insurance  Co.  v.  Tlie  C.  D.  Jr.  1  Woods,  65;  Ludlowo  t.  Bowne,  1 
Johns.  1 :  Burrett  v.  Bench,  4  McLean.  829;  The  Water  Witch,  1  Black, 
494.  And  see  The  Frances,  8  Cranch,  4l8. 

14  Thatcher  9.  McCulloh,  Olcott,  365. 

15  The  Elmira  Shepherd,  8  Bhitchf .  841. 

16  New  Jersey  8.  N.  Co.  v.  Merchants'  Bk.  6  How.  431;  Hinton  v. 
I>ebbin,2Q.B.646. 

1*  Westrayv.  The  Miletus,  3  Int.  Bev.  Bee.  6L 

DSSTT  S.  A  A.— 99. 
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18  Low  v.De  Wolf,  8  Pick.  101. 

19  Forrestier  v.  Bordmao,  1  Stoiy,  43;  S.  G.  2  Law  Rep.  32S. 

20  Simonds  v.  Union  Ins.  Co.  1  Wash.  C.  C.  443. 
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§  265.  Duties  and  liabilities  of  passenger  oar- 

riers.— The  carrier  of  passengt^rs  is  held  to  the  obtieations 
of  competent  skill,  and,  as  far  as  care  and  foresiglit  ran 
go,  to  transport  the  passengers  safely. ^  The  greatest  ros- 
sible  care  and  diligence  is  exacted  from  carriers  employ- 
ing the  agency  of  steam,  and  any  negligence  is  deemed 
gross  negligence.^  It  is  their  duty  to  employ  a  competent 
number  of  experienced  and  skillful  engineers,  or  tliey  will 
be  responsible  for  all  damages  by  explosion  of  the  boiler 
or  the  derangement  of  the  machinery .«  The  proviso  of 
the  act  of  Congress  in  relation  to  steamers  carrying  pas- 
sengers was  not  intended  to  disqualify  aliens  from  becom- 
ing engineers.^  They  are  excused  only  by  the  force  of 
ineyi table  accident.*  They  are  bound  to  the  utmost  care 
in  providing  proper  means  of  approaching  the  vessel,  and 
of  ascending  to  or  descending  irom  it.^  Where  the  mas- 
ter conmiitted  an  error  of  judgment  in  supplying  the  ves- 
sel, it  was  not  of  such  a.  gro^s  character  as  to  make  him 
personally  responsible.  ^ 

1  stokes  V.  8altonstaUj_13  Peters,  181;  Christie  v.  Griggs,  2  Oamn.  79; 
Baltonstall  o.  Stockton,  Taney,  11;  Cliaige  to  the  Grand  Jury,  Kewb. 
128. 

2  Tbe  Kew  World  v.  King,  16  How.  469:  Railroad  Co.  v.  Lockwood, 
17  WaU.  374;  Philadelphia  Ac,  B.  B.  Co.  r.  Derby,  14  How.  468. 

3  Charge  to  the  Grand  Jury,  Newb.  823. 

4  Engineers  of  American  Steamships,  11  Opln.  Att.  Genl.  488. 
6   The  Oriflamme,  8  Sawy.  397. 

6  The  Anglo-Norman,  4  Sawy.  18S. 

7  Marshall  v.  Crawford,  4  Sawy.  87.  And  see  Bot.  Stats,  sees.  43H^ 


§  266.  Obligations  of  steam  vessels.— The  Act  of 
Congress  of  July  7th,  1838,  6  Stat,  at  Large,  SOI,  prohibits 
vessels  from  carrying  passengers  without  a  license,^  and  a 
steam  vessel  usually  employed  as  a  tow-boat,  but  engaged 
on  one  occasion  in  the  transportation  of  passengers  tor 
pay,  is  liable  to  the  penalty  unposed.^  The  act  of  Con- 
gress requiring  owners  or  masters  of  steam  vessels  to  keep 
two  copies  of  the  official  synopsis  of  the  passenger  laws 
conspicuously  posted,  is  imperative.*  Under  the  act  of 
Congress  which  prohibits  steamboats  from  carrying  bay, 
etc.,  unless  protected  by  a  proper  covering,  the  protection 
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by  a  tier  of  grain  sacks  is  a  sufBcient  compliance  with  the 
act.^  Omission  to  comply  with  the  act  of  Congress  making 
it  the  duty  of  the  carrier  to  provide  ilro-engines  and  hose, 
is  gross  negligence.^  The  ooject  of  the  act  of  Congress 
imposing  a  penalty  for  navigating  without  inspection  of 
hull  anaboilers,  was  to  better  provide  for  security  of  the 
lives  of  passengers.8  Under  the  act,  the  bursting  of  the 
boiler  on  a  steamboat  is  prima  facie  evidence  of  negli- 
gence.' The  act  does  not  apply  to  vessels  navigating 
waters  exclusively  within  the  State.8  Where  a  steamer 
was  not  shown  to  be  engaged  in  inter-State  commerce,  she 
was  not  liable  to  the  nenalty  for  neglect  to  provide  life 
preservers,  etc.,  and  to  have  her  boiler  inspected.®  Steam- 
ers used  on  a  ferry  between  different  States,  are  within 
the  purview  of  tlie  act  which  exempts  ferry-boats,  tug- 
boats, towing  boats,  etc^o  An  action  of  debt  lies  against 
a  steamer  for  the  penalty  provided  by  statute  for  carrying 
petroleum  on  passenger  vessels.  ^^  A  sea-going  steamer, 
while  navigating  any  of  the  waters  of  the  United  States, 
is  required  to  be  in  charge  of  a  licensed  pilot,  i^  A  pro- 
peller usually  employed  as  a  tug-boat  about  a  harbor  may 
carry  passengers  without  a  license  while  employed  in  its 
legal  business  of  towing. ^^  The  provisions  of  the  act  re- 
quiring a  supply  of  pumps,  life  preservers,  etc.,  apply  to 
steam  vessels  which  actually  carry  passengers,  although 
not  usuallv  engaged  in  that  business.  ^^  The  penalty  is 
alone  for  the  transportation  of  passengers,  and  not  goods 
and  merchandise. lo  The  penalty  under  the  act  ot  Con- 
gress which  forbids  a  steamer  engaged  in  carrying  pas- 
sengers from  carrying  as  freight  any  burning  and  explosive 
fluid  cannot  be  recovered  by  a  proceeding  in  remt  but 
by  an  action  of  debt.^* 

1  U.  B.  V.  The  Echo,  20  How.  Pr.  617;  U.  S.  v.  The  Ottawa,  Newb. 
536.    See  Bev.  Stats,  sec.  4274. 

2  U.  S.  V.  The  Echo,  4  Blatchf.  446. 

9  The  Lewellen,  4  Ben.  156.  And  see  Bev.  Stats,  sec.  4277. 

4  Union  Ins.  Co.  v.  Shaw,  2  Dill.  14.   And  see  Bev.  Stats,  sec.  4472. 

5  The  New  Jersey  S.  N.  Co.  v.  Merchants'  Bank,  6  How.  844.  And 
see  Bev.  Stats,  sec.  4471. 

6  XJ.8.V.  The  Sun,  1  Am.  Law  Beg.  N.  S.  277 ;  4  West.  Law  J.  75.  And 
see  Bev.  Stats,  sees.  4417. 441B. 

7  The  New  World  v.  King,  16  How.  469;  The  Highland  Light,  Chase 
Dec.  150. 

8  U.  S.  V.  The  Senaca,  1  Am.  Law  Beg.  N.  S.  281 ;  4  West.  Law  Mon. 
78;  U.  S.  r.  The  Bright  Star,  7  Int.  Bev.  Bee.  179;  The  Thomas  Swan, 
«  Ben.  42;  The  Daoilel  BaU,  10  WalL  557. 

9  The  Thomas  Swan,  6  Ben.  42;  The  Daniel  Ball,  10  Wall.  557. 

jlO  Ellzabetbport  Ac,  Ferry  Co.  v.  The  U.  S.  5  Blatchf.  196.  See  The 
fiylph,  4  Bl»tcM.  24.  And  see  Bev.  Stats,  sees.  4426, 4427. 
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11   The  James  D.  Parker,  23  Int.  Rev.  Rec.  66;   IT.  S.  v.  Tbe  Laurel, 
Kt'Wb.  260.    Aud  see  Rev.  8tats.  sees.  4472,  447tf,  4378. 

13   The  George  8.  Wright,  Deady,  fiOl. 

13  U.  S.  V.  The  Echo,  20  How.  Pr.  617;  4  Blatchf.  446. 

14  r.  8.  0.  The  Thomas  8wan,  9  Law  Rep.  N.  8.  201;  The  Homliur 
Star,  4  liiss.  63. 

1»    U.  8.  r.  The  8mi,  1  Am.  Law  R.  N.  8. 277;  4  West.  Law  M.  75. 

16    U.  8.  V.  The  C.  n.  Church.  1  Woods,  275. 

§  267.  Obligation  to  receive  passengers.—Passen- 
ger  carriers  are  obligeil  to  carry  all  persons  who  apjily  for 
a  passage,  if  the  accomtnodutious  are  Ruillcit^ut,  unless 
there  is  a  j>roper  excuse  for  refusal.^  If  they  refuse  to 
taken  passeugerof  pood  character  aud  conduct,  who  pays 
bis  fare,  and  there  is  room  for  him,  they  are  liable  to  ac- 
tion;'-^ but  they  may  rightfully  exclude  all  persons  of  bad 
cliatacter  or  habits,  or  whose  objects  are  to  interfere  with 
t^ir  interests,  aud  they  may  rightfully  iucxuive  into  the 
"  abits  or  motives  of  passengers  who  offer  themselves,* 
and  thijy  may  properly  refuse  iiassage  to  a  person  seek- 
iug  to  returu  to  a  town  from  wiiich  he  has  been  forcibly 
expelled."*  But  after  the  ship  had  got  to  sea  it  was  too 
late  to  take  exceptions  to  the  character  of  the  passenger;^ 
and  after  admission  on  board  and  payment  of  fare,  the 
passenger  cannot  be  expelled  except  for  misbehavior.* 
The  cari'ier  having  a  right  to  the  exclusive  use  of  his  vehi- 
cle, may,  without  unnecessary  force,  remove  a  passenger 
on  his  refusal  to  desist  from  the  business  of  an  express 
agent,  when  remonstrated  with.^ 

1  Pierson  v.  Duaiie,  4  Wall.  615 ;  Bemiett  v.  Dutton,  10  Nt  H.  486 ; 
Jencks  p.  Colemau,  2  Soin.  221. 

2  Saltoustall  v.  8tockton,  Taney,  11;  8.  C.  13  Pet.  187. 

3  Jencks  v.  Coleman,  2  8um.  221. 

4  Pearson  V.  Dnane,  4  Wall.  605. 

6   The  D.  R.  Martin,  11  Blatchf.  237;  Pearson  v.  Doane,  4  Widl.  605. 

6  Pearson  v.  Dnane,  4  Wall.  615;  Preudergast  v.  Compton,  8  Car.  A  P. 
462;  Copplu  v.  Braithwaite,  8  Jur.  875. 

7  The  D.  R.  Martin.  11  Blatchf.  235;  8.  C.  18  Int.  Rev.  Rec.  55;  Com^ 
monwealth  v.  Power,  7  Met.  596 ;  8.  C.  1  Rail  Cas.  389.  And  see  ante, 
sec.  234. 

§  268.  Space  allowed  passengers.— An  excess  of 

Easseugers  beyond  the  proportion  of  two  to  every  tlve  tons 
urden  (since  changed  by  statute)^  subjects  the  master  to 
a  tine.''  A  violation  of  the  act  of  Congress  does  not,  at 
least  before  conviction  of  the  master,  give  a  lien  for  tines 
imposed  upon  him.s  The  carrier  cannot  impose  an  arbi- 
trary regulation  upon  passengers,  restricting  their  use  of 
Uio  steerage  room;  their  rights  include  being  furnished* 
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"with  a  berth  .<  The  provisions  of  the  Act  as  to  the  amount 
of  space  to  be  allowed  for  berths  for  passengers  coming 
from  foreign  ports  do  not  apply  to  steam  vessels.  ^  A  mas- 
ter undertaking  to  bring  a  greater  number  of  passengers 
than  is  permitted  by  statute  is  liable  to  a  fine,  although 
the  agreement  was  made  by  a  former  master,  if  he  knew, 
and  had  an  opportunity  to  annul  the  agreement.^ 

1  U.  S.  V.  Neurea,  19  How.  94.   And  see  Bey.  Stats,  sec.  4253. 

2  IT.  S.  V.  Neurea,  19  How.  S4;  U.  6.  v.  Tbe  Louisa  Barbara,  6Up.  382. 

3  U.  S.  V.  The  Gandace,  9  Int.  Bev.  Bee.  177. 

4  The  Oriflamme,  3  Sawy.  897;  Koch  v.  Oregon  S.  S.  Co.  2  Am.  L.  T. 
N.  S.  381. 

5  The  Manhattan,  2  Ben.  88 ;  S.  C.  7  Int.  Bev.  Bee.  28.  And  see  Ber. 
Stats,  sec.  4255. 

6  U.  S.  V.  Morton,  1  Low.  179;  U.  S.  v»  The  Anna,  2  Am.  Law  Beg.  421. 
And  see  U.  S.  v.  'l  be  Louisa  Barbara,  Gilp.  332.  And  see  Bev.  Stats, 
sec.  4252.  Begulations  of  passenger  ships— see  Bev.  Stats,  sees.  4256- 
4277. 

§  269.  Rights  of  passengers.— Passengers  do  not 
only  contract  for  room  and  transportation,  but  for  good 
treatment  and  protection  from  any  degree  of  violence, 
abuse,  or  ill  treatment  from  other  passengers,  ships'  serv- 
ants, or  other  persons  coming  on  Doard  during  the  voy- 
age.^ Carriers  are  bound  to  precaution  to  protect  passen- 
gers from  violence  from  disorderly  persons,^  and  female 
passengers  from  obscene  conduct,  lascivious  behavior,  and 
undue  approach.^  It  is  the  duty  of  the  master  to  exercise 
toward  female  and  minor  jiassengers  the  care  of  a  parent."* 
He  will  bo  liable  for  suffering  a  gambler  to  decoy  a  minor, 
a  passenger,  into  a  game  by  which  the  minor  lost  money.® 
A  soldier  for  whose  transportation  the  Government  had 
contracted,  and  who  was  discharged  at  sea  during  the 
voyage,  does  not  take  the  character  of  a  passenger  as  to 
immunity  from  the  restraints  of  military  authority. ^ 

1  Pendleton  v.  Kinsley,  3  Cliff.  416. 

2  Flint  V.  The  Norwich  Trans.  Go.  6  Blatchf.  158. 

3  Nieto  17.  Clark,  1  Cliff.  145 ;  Flint  v.  The  Norwich  Trans.  Co.  6 
Blatclif.  158;  Cliamberlain  v.  Chandler,  3  Mason,  242. 

4  Smith  ».  Wilson,  31  How.  Pr.  272. 
6  Smith  V.  Wilson,  31  How.  Pr.  272. 
6   White  V.  McDonough,  3  Sawy.  311. 

§  270.  Liability  ou  passenger  contract.— There  is       ^ 
no  distinction  between  carriers  oi  merchandise  and  carri-K^''^ 
ers  of  passengers  as  to  their  responsibility  to  respond  in 
damages  for  a  breach  of  contract. i    The  owners  are  re- 
sponsible for  the  breach  of  the  passenger  contract,  and  for 
resulting  damage/'^  and  for  a  return  of  the  passage-money.* 


S  271  OABBXXBS.  288 

The  contract  may  or  may  not  be  completed,  on  arrival  in 
port  without  landing,  according  to  stipulations  ;4  but  a 
refusal  to  land  a  imssenger  at  a  specified  point  contracted 
for  is  a  breach  of  tiie  contract.^  If  passengers  or  seamen 
are  carried  to  a  port  different  from  the  one  agreed  upon 
they  may  maintain  an  action  for  damages.  ^    Emigrant 

Eassenger  ships  are  liable  for  expenses  of  landing  and 
ousing  passengers  at  an  intermediate  port  for  the  pur- 
pose of  making  repairs. '  Where  the  carrier  contracted  to 
have  tliG  vessel  in  readiness,  he  is  not  extjnerated  from 
non-full illment  by  disability  from  stress  of  weather,  and 
he  is  bound  to  refund  the  passage-money. ^  The  passenger 
contract  is  personal,  and  not  suable  in  admiralty  by  the 
master.^  AVhere  a  carrier  charters  another  vessel  to  trans- 
port passengers  to  their  original  destination,  the  substi- 
tuted vessel  is  liable  for  failure  to  provide  transportation,  w 

1  The  Zenobla,  Abb.  Adm.  51 ;  Tho  Pacific,  1  Blatchf .  .533 ;  The  Aber* 
foyle.  Abb.  Acini.  24i;  Orig^  r.  Austin.  3  Pick.  20;  ritiuau  r.  Ilooper^S 
Sum.  50;  Wolf  v.  Bummers,  2  Camp.  6Ul :  Mulloy  v.  B:icker.  5  East,  316; 
Howland  o.  Tho  Lavinla,  1  Pet.  Ailm.  in;  Mashlter  v.  Bullcr,  1  Camp. 
S4;  Watsou  v.  Duyk1nrk,3  Johnn.  3;J5;  McGiilTe  r.  The  Golden  State. 
HcAIl.  105,  distinguUhing  The  Rebecca,  1  Wai*e,  148. 

2  The  Aberfoyle,  1  Blatchf.  360;  The  Zenobla,  Abb.  Adm.  48;  I>eD» 
Dison  V.  Tho  Watega,  1  Phila.  468. 

5  Dennison  v.  The  Wataga,  1  Pbila.  468;  Howland  v.  The  Lavinla*  1 
Pet.  Adm.  123. 

4  Passenger  Cases,?  How. 639;  Howland  v.  The  Lavinla,  1  Pet.  Adittr 
123. 

B  The  Canadian,  I  Brown  Adm.  II. 

6  Sunday  r.  Gordon,  Blatchf.  ft  H.  669. 

7  Weston  v.  Train,  2  Curt.  4f>. 

8  Cobb  V.  Howard,  3  Blatchf.  534,  affirming  8.  C.  10  N.  Y.  Leg.  Ohs.  899. 

9  Brackctt  r.  The  Hercules.  GHp.  100 ;  Wolf  v.  Summers,  2  Campi.63L 
10   Dennison  v.  The  Wataga,  1  Pblla.  71. 

§  271.  Liability  for  loss  of  basgage.— The  liability 
for  loss  of  baggage  extends  only  to  such  as  is  dolivered  to 
the  care  of  the  carrier  or  his  agents. i  An  agreement  to 
carry  ordinary  baggage  may  be  imi>lied,  but  cannot  be  ex.- 
tended  bej'oud  such  things  as  the  traveler  usually  lias  with 
him  as  a  part  of  his  baggage,-^  and  includes  wearing  apparel 
anil  bed  and  bedding.^  Valuable  laces  were  held  reason« 
able  apparel  and  bag^ge.*  Jewelry  worn  as  part  of  per- 
sonal apparel  s  or  left  in  the  state-room  in  a  carpet-bag, <^  a 
gold  watch,  a' pair  of  gold  spectacles,  soiuo  money  and 
some  other  small  articles,  and  a  valise  containing  th  m, 
are  baggage.*^  Money  not  exceeding  a  reasonable  amount 
and  a  watch  held  part  of  baggage,  and  the  trunk  tho  proper 
place  to  keep  them  ;8  but  a  great  amount  of  money  cannot 
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be  introduced  surreptitiously.^  Manuscripts  carried  by  a 
student,  author,  or  professional  man  in  Lis  trunk  for  study 
or  for  business,^')  and  the  passenger  was  not  bound  to  de- 
posit them  with  the  clerk  of  the  boat.^^  What  constitutes 
oaggage  is  for  the  jury  to  determine,  both  as  to  character 
and  value,  depending  on  the  tastes,  habits,  and  circum- 
stances of  the  traveler,  and  his  convenience  and  necessi- 
ties.^ Carriers  are  liable  for  the  loss  of  baggage  by 
theft,  even  when  shipped  as  freight,  i*  The  burden  of 
proof  of  exemption  from  responsibility  for  the  safety  of 
the  passenger  or  loss  of  baggage  is  upon  the  carrier.  ^^ 

1  Blancbard  v.  Isaacs,  3  Barb.  388 ;  Packard  v.  Getman,  6  Cow.  757: 
The  B.  E.  Lee,  2  Abb.  U.  S.  51 ;  Tower  v.  The  Utlca,  &g.  R.  B.  Co.  7 
Hill.  47.  And  see  £pps  v.  Hiuds,  37  Mass.  607;  Maclin  v.  N.  J.  Steam- 
boat Co.  Co.  9  Amer.  Law  Beg.  N.  S.  237. 

2  Hopkins  V.  Westcott,  6  Blatchf .  69 ;  Hawkins  v.  Hoffman.  6  HllL 
<86. 

8    V.  8.  V.  The  Anna,  2  Amer.  Law  Beg.  42L 

4   Fraloff  V.  N.  7.  Cent.  B.  B.  Co.  10  Blatchf.  16. 

6  The  B.  £.  Lee,  2  Abb.  Adm.  51.  distinguishing  Mississippi  B.  B. 
Co.  V.  Kennedy,  not  reported,  and  disapproving  Maclin  r.  N.  J.  S.  Co^ 
9  Amer.  Law  Keg.  N.  S.  237. 

6  Walsh  r.  The  H.  M.  Wright,  Newb.  484.  Bnt  see  the  B.  M.  Lee,  2 
Abb.  U.  S.  49. 

7  Walsh  V.  The  H.  M.  Wright,  Newb.  484 :  Orange  Co.  Bank  r.  Brown, 

8  Wend.  85;  Weed  v.  Saratoga  &  8.  B.  B.  Co.  1!)  wend.  634;  McGregor 
V.  Kilgore,  6  Ohio,  358.    Contra,  The  Ionic,  5  Blatchf.  538. 

8  Walsh  V.  The  II.  M.  Wright,  Newb.  496:  Orange  Co.  Bank  v.  Brown, 

9  Wend.  85;  McGregor  r.  Ki^ore,  6  Ohio,  358. 

9  Hellman  v.  Holladay,  Woolw.  370;  Orange  Co.  Bank  v.  Brown,  9 
Wend.  86. 

10  Hopkins  V.  Wescott,  6  Blatchf.  64.  CotUrot  Hannibal  B.  B.  Co.  v. 
Swift,  12  WaU.  262. 

11  Walsh  V.  The  H.  M.  Wright,  Newb.  494. 

12  Fraloff  v.  N.  7.  Cent.  &  H.  B.  B.  B.  Co.  12  Blatchf.  488;  Bawson  v. 
Pemi.  B.  K.  Co.  2  Al)b.  I'r.  N.  S.  tis}\  McGiU  v,  Bowaiid,  3  Pa.  St.  451. 
CSim^ra.  that  it  is  n  question  of  law,  money  being  allowed— MeiTill  e. 
GrlnueIl,S9  N.T.5i)4;  andexcluded— Gntat  v.  Newton,  1  £.  D.  Smith, 
95;  Jewelry  allowed— McConnick  v.  Hudson  Blv.  B.  B.  Co.  4  E.  D.  Smith, 
181;  and  excluded— Bicliards  r.  Westcott,  2  Bosw.  589:  The  Ionic,  5 
Blatchf.  53d:  pistoH  excluded— Chicago  B.  I.  A  P.  B.  B.  Co.  v.  Collins,  59 
Hi.  212:  Fraloff  o.  N.  T.  Gent.  &  II.  B.  U.  B.  Co.  12  Blatchf.  489;  and 
gems  allowed— Van  Homo  v.  Keunitt,  4  E.  D.  Smith,  453. 

13  The  State  of  New  York,  7  Ben.  450;  Walsh  v.  The  H.  M.  Wright, 
Newb.  4d4. 

14  The  Elvira  Harbeclc,  3  Blatchf.  336;  Bailroad  Co.  v,  Harris,  12  Wall. 
85;  Dorr  v.  New  Jersey  S.  N.  Co.  11  N.  Y.  4-<6;  Itostwick  v.  Cliamnloii, 
11  Wend.  571 ;  lieau  r.  Green,  12  Me.  4J2;  Quhiiby  r.  Vanderbllt,  17  N.  Y. 
906;  Bisscl  v.  Mich.  S.  &  N.  I.  B.  B.  Co.  22  N.  Y.  253:  Champion  r.  Bost- 
wick,  18  Wend.  (75;  Crary  v.  Cleveland  &  Toledo  B.  B.  Co.  2 J  Barb.  35; 
Najac  V.  Boston  &  L.  B.  B.  Co.  7  Allen,  320;  Great  Western  B.  Co.  v. 
Blake,  7  Ilnrl.  &  N.  9»7 ;  N.  J.  St.  N.  Co.  v.  Merch.  Bk.  6  How.  383 ;  Brown 
V.  Eastern  B.  B.  Co.  11  Cush.  97. 
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§  272.  Damages  for  injuries  and  wrongs  to  pas- 
sengers. —  The  contract  for  carrying  passengers  is  not 
distinguished  from  the  contract  to  carry  merchandise,  as 
to  the  liability  of  the  carrier  for  damages.  ^  The  owners 
of  the  vessel  are  liable  for  the  torts  of  the  master  when 
they  involve  a  breach  of  the  passenger  contract,  and  are 
done  while  acting  strictly  within  tlie  scope  of  his  employ- 
ment.2  It  is  immaterial  whether  such  torts  be  by  direct 
force,  as  trespasses,  or  consequential  injuries,^  as  for  dis- 
ligurement  of  the  person.*  So,  physical  pains  and  mental 
distress  are  grounds  for  damages.  ^  Passengers  may  re- 
cover damages  for  improper  conduct  on  the  part  of  tho 
master, 0  as  from  excess  in  his  exercise  of  authority.^  The 
principal  is  liable  for  the  misconduct  of  his  employee 
producing  an  injury,  whether  from  malice  or  neglect,^ 
although  not  for  acts  of  mere  personal,  private  malice;^ 
for  such  acts  there  is  a  personal  remedy  against  the  mas- 
ter himself. i**  The  liaoility  of  a  vessel  for  injury  to  a 
passenger  by  the  carelessness  of  the  servants  of  the  vessel 
IS  not  released  by  the  circumstance  of  the  non-payment 
of  fare,  unless  it  is  so  understood,  ii  The  master  may 
bind  the  owners  on  an  agreement  to  give  free  passages,-*^*^ 
but  he  must  show  a  distinct  understanding  for  the  gratu- 
itous passage  and  board  of  his  wife  and  cliild.i^  Where 
employees  were  permitted  to  ^ass  from  place  to  place,  free 
of  charge,  a  person  so  carried  is  deemed  legally  on  board, 
and  the  owners  are  liable  for  injuries  by  culpable  neg- 
ligence in  the  management.^* 

1  The  Moses  Taylor,  4  Wall.  411:  The  Aberfoylo,  1  Blatchf.  260;  Sl 
0.  Abb.  Adm.  242;  The  Pacific,  1  Blatchf.  569;  Mulloy  v.  Backer,  5  East, 
816. 

2  McGuire  v.  The  Golden  Gate,  McAH.  105;  West  v.  Tho  Uncle  Sam, 
HcAll.  510,  explaining  and  distinguishing  Cliamberlain  v.  Chandler,  3 
Mason,  242.  And  see  Sherwood  o.  llall,  3  Sum.  120;  The  Rebecca,  1 
Ware,  i»8;  The  Phebe,  1  Ware,  263;  Dean  v.  The  Angus,  Bee,  869; 
Warhig  V.  Clarke,  5  How.  44;  The  New  World  v.  King,  16lIow.  469;  Tho 
Revenge,  3  Wash.  C.  C.  262. 

3  Chamberlain  v.  Chandler,  3  Mason,  242.  And  see  Glllon  v.  Bud- 
diugtou,  1  Car.  &  P.  541 ;  Howell  v.  Young,  5  Barn.  &.  C.  259. 

4  The  Oriflamme,  3  Sawy.  397. 

5  Tho  D.  S.  Gregory,  2  Ben.  239;  Curtis  v.  Rochester  &  S.  R.  R.  Co. 
18  N.  Y.  534. 

6  Chamberlabi  v.  Chandler,  3  Mason,  242. 

7  McGuire  v.  The  Golden  Gate,  1  McAll.  104. 

8  Pendleton  r.  Kinsley,  3  Cliff.  416;  Hibberd  v.  N.  T.  &  E.  R.  R.  Co. 
15  N.  Y.  iol.  And  see  Railroad  Co.  t;.  Hanning,  15  Wall.  658;  Higgings 
«.  Watervleit  T.  Co.  43  N.  Y.  23. 

,  9   The  Aberfoyle,  Abb.  Adm.  242:  S.  C.  1  Blatchf.  260;  Tlio  Zenobia, 
Ibid.  80:  Joy  v.  Allen,  2  Wood.  &  ML  318;  The  Rebecca,  1  Ware,  188. 
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10  TheA])eifoyle»Abb.Adm.257;  GluuiiI>ei]aln«.Obandler,SSDiSQin, 
242. 

11  Packet  CkKv.Clongh,  20  Wan.  JS28. 

12  The  New  World  v.  King,  16  How.  469. 

13  Maiaball  V.  Crawford,  4  Sawy.  37. 

14  The  New  World  v.  King,  16  How.  469;  The  Zenobla*  Abb.  Adm.  80. 

§  273.  Negligence  causing  death  or  injury  .—Neg- 
ligence causing  the  death  of  a  passenger  may  oe  panished 
on  conviction  as  manslaughter. ^  The  carrier  is  liable  for 
the  death  of  a  passenger  resultinff  from  his  negligence  or 
that  of  his  employees.^  Where  a  nand  on  board  a  vessel 
was  killed  through  the  negligence  of  the  engineer,  the 
widow  of  the  deceased  could  have  redress  against  the 
owners  in  personam ;  the  remedy  in  rem  is  confined  to  the 
action  brought  by  the  passenger.^  But  the  carrier  is  not 
liable  for  an  accident  or  misfortime  which  resulted  from 
no  negligence  or  default  on  his  part,  or  that  of  his  em- 
ployees.* Where  a  passenger  voluntarily  encounters  a 
seen  danger,  he  is  guilty  of  contributory  negligence.^  In 
a  case  of  personal  injury  the  presumption  is  that  the  acci- 
dent was  occasioned  by  the  negligence  of  the  carrier,  <^  as 
by  the  escape  of  steam.?  Under  section  13  of  the  act  of 
July  7th,  1838,  if  a  person  be  injured  by  an  explosion  it  is 
incumbent  on  the  owners  to  prove  there  was  no  negli- 
gence; and  the  harden  is  increased  in  case  the  steamer 
was  racing.  8  Where  a  child,  a  passenger  on  a  steamship, 
was  poisoned  on  the  passage,  and  died,  in  consequence  ox 
negligence  on  the  part  of  the  officers  of  the  ship,  the 
cause  of  action  arose  on  the  contract,  and  survived  to  the 
administrator,  and  might  be  sued  for  in  rem.^  The  rem- 
edy for  negligent  death  or  injury  of  a  passenger  is  either 
in  rem  or  in  personam.  ^^  A  master  is  liable  to  his  servant 
as  much  as  to  any  one  else  for  his  own  negligence.  ^^  Sec- 
tion 4494  of  the  Revised  Statutes  does  not  preclude  a 
mariner  from  proceeding  against  the  vessel  for  damage 
Buffered  by  himself  in  consequence  of  neglect  or  miscon- 
duct of  the  officers.  13 

1  IT.  S.  V.  Knowles,  4  Sawy.  020:  Reglna  v.  Pargeter,  3  Cox  C.  C.  191; 
Begina  v.  Karmes,  2  Car.  &  tL  dm, 

2  The  City  of  Brussels,  Q  Ben.  871 ;  Tbe  Aberfoyle,  Abb.  Adm.  242. 
And  that  action  lies  for  negligently  causing  death,  see  Steamboat  Go. 
V.  Chase,  16  WaU.  632;  The  Highland  IJght,  Chase  Dec.  151;  B.  B.  Co. 
f>.  Barron,  6  Wall.  106 ;  Fenn.  B.  B.  Co.  v.  McCloskey,  23  Pa.  St.  626 ; 
Ford  V.  Monroe,  20  Wend.  210;  The  Platina,  11  Law  Ben.  X.  S.  397;  Bar- 
ron if.  Illinois  Cent.  B.  B.  Co.  1  Blss.  415.  But  see  Cutting  v.  Seabury, 
1  Sprague,  526. 

3  Prico  V.  The  Highland  Light,  2  Amer.  L.  T.  118.  And  see  The  High- 
land Light,  Chase  Dec.  156;  Steamboat  Go.  v.  Chase,  16  Wall.  532;  Jones 
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r.  Teaser,  2  DHL  64;  Tbe  Cltgr  of  Broasels,  6  Ben.  S71;  Cnpo  v.  AUen»  1 
Sprajj^e,  184. 

4  Stokes  V.  Saltonstall,  13  Pet.  191.  dlstingaisHlng  Boyce  v.  Anderson^ 

2  Pet.  150.  And  see  Nitro-Glycerine  Case,  15  "Wiul.  6a>:  Astoii  v.  Hea- 
ven, 2  Esn.  533;  Moody  v.  Ward,  13  Ifass.  299;  Harvey  v.  I>unlop,  Hill  A 
D.  193;  Monlson  v.  Davis,  20  Pa.  St.  171. 

5  The  Anglo-Norman,  4  Sawy.  185.  And  that  contributory  nesli- 
genoe  defeats  rooovery,  see  Hall  r.  Richmond,  2  Wood.  A  Bf.  345;  M»> 
cou  &  W.  B.  B.  Co.  V.  Davis.  13  Oa.  <j8:  Palmer  r.  Barker,  11  Me.  888: 
Smith  r.  Smith,  2  Pick.  <i21:  Adams  v.  Carlisle,  21  Pick.  14U;  Wilds r. 
Muds.  Blv.  R.  B.  Co.  24  N.  Y.  430;  Kmst  v.  Huds.  RIv.  B.  R.  Co.  35  N.  Y. 
1 :  H:\rtfleld r.  Roner, 21  Wend. 615;  Plurkwell  r.  Wilson,  5  Car.  A  P. 
3(5;  Williams  v.  Holland,  G  Car.  &  P.  23;  Railroad  Co.  v.  Stout,  17  Wall. 
6o5;  Bowas  v.  Pioneer  Tow  Line,  2  Sawy.  27;  Brown  v.  L3nm,  81  l*a.  fit. 
513  ;  Button  o.  Hudson  Riv.  R.  R.  Co.  18  N.  Y.  248;  .Johnson  v.  Hndiion 
Riv.  R.  R.  Co.  20  N.  Y.  (»;  Coldiester  v.  Brooko,  7  Q.  B.  877;  Greeu- 
land  V.  CliapUn,  5  Exch.  243. 

G  Saltonstall  r.  Stockton,  Taney,  il ;  Transportation  Co.  v.  Downer, 
11  WalL  135,  distinguishing  Curtis  v.  Rochester  &  S.  B.  B.  Co.  18  N.  Y. 

7  The  Highland  Light,  Chase  Dec.  150. 

8  The  New  World  v.  King,  16  How.  4G9. 

9  The  City  of  Brussels,  6  Ben.  371.  And  see  The  Washington,  9 
Wall.  513;  Cliamberlain  v.  Chandler,  3  Mason,  242:  Crapo  p.  AJlen,  1 
Snragne.  184:  The  New  World  v.  King,  1ft  How.  409;  The  Aberfoyie, 
Abb.  Adm.  242;  The  Padflc,  Deady,  17. 

10  The  Highland  Light,  Chase  Dec.  150;  The  New  World  v.  King,  16 
How.  469. 

11  Brown  v.  The  D.  S.  Cage,  1  Woods,  408;  Farwell  v,  Boston  *c.  B. 
R.  Co.  4  Mete.  49;  Young  v.  N.  Y.  C.  B.  B.  Co.  80  Barb.  229:  Morgan  v. 
Vale  &  N.  B.  B.  Co.  Law  Bep.  1  Q.  B.  149;  Mad  Biver  R.  B.  Vo.  v. 

Barber,  5  Ohio  St.  541. 

12  Brown  v.  The  D.  S.  Cage,  1  Woods,  402.  And  see  Ssaksn,  ante, 
1156. 
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iecoupiueut  froni  trelgbt. 

g  274.  Fretglit  deflned^Frelght  is  the  pavment  of  a 
Bum  for  t.ranaijortation, '  the  sum  of  money  to  Lb  paid  for 
carriage,"  the  com  pen  sat  ion  for  tranapoitatlon  of  goods.* 
Tlia  term  Is  appUcil  to  a.11  rewards,  iiire,  or  compeiDvttiOQ 
for  tlia  use  ol  a  vessel,'  either  foe  an  entire  voyage,  or 
divided  into  sections,  or  enfrageil  by  tbe  montli,  or  any' 
period.^  Siima  dtipiilated  in  a  cliarter  party  to  he  paid  in' 
advance,  and  not  dependent  on  the  carrier'a  contract,  do 
Bot  liave  tlie  incidents  of  freight,  and  are  not  protected  by 
the  lien  of  the  Bhlp^trner  uulasa  by  usage  or  special  con- 
tract." 

I    Bright  e.  Cowpor.  I  mnm  &  a.  SL 

I   EohliHon  «.  Miuiiir.  Ins. Co.  1  Met  1M-,  AcUnm.Pmn.  IIM.Co.1 
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II. M2:  Hovt.KlrelBMr.lI  Moore  P. 


§  275.  Bight  to  freight.— The  right  to  freight  follow! 
thuownershlpof  tlie  veaaut.'  The  violation  of  uio  contract 
"by  the  master  dcjes  not  forfeit  the  light  to  fruiglil,  but 
creates  a  claim  fur  damages.-    Unless  there  la  Etn  eiyreaa 
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contract  the  carrier  \s  entitled  only  to  what  the  carriage  is 
worth.^  A  bill  of  lading  containing  no  express  promise 
or  condition  for  payment  of  f reigut  does  not  change  the 
obligation  under  any  special  contract  to  pay  it.*  Where 
goods  were  shipped  at  an  underdeck  freight,  but  were 
actually  carriea  on  deck,  the  carrier  was  entitled  only  to 
deck  freight.^  AVhere  the  carrier  carries  the  goods  be- 
yond the  point  stipulated,  he  is  entitled  to  extra  freight.® 
where  a  vessel  was  wrecked,  and  the  master  and  crew 
constructed  another  vessel  out  of  the  wreck  and  conveyed 
part  of  the  cargo  into  port,  they  were  entitled  to  freight 
as  owners. "7  In  the  absence  of  a  statement  of  weight  in 
the  bill  of  lading,  the  ship  is  entitled  to  the  freight  only 
on  the  weight  delivered. ^  Although  some  figures  are 
found  on  the  margin  of  the  bill  of  lading,  apparently  as 
the  aggregate  weiglit,  yet  the  shipper  ia  bound  to  pay  only 
for  the  actual  weight;**- the  weight  stated  in  the  inventory 
and  entry  is  not  conclusive. i''  The  person  who  wants  to 
ascertain  the  quantity  must  pay  the  expense  of  weigh- 
ing ;ii  but  the  vessel  is  bound  to  weigh  the  cargo  when 
necessary,  to  enable  her  to  compute  the  freight.i^  "Where 
freight  was  to  be  paid  at  a  certain  rate  for  ludirtn  com  or 
other  grain,  it  includes  only  such  grain  as  averaged  in. 
weight  with  the  Indian  corn.i^  After  abandonment,  the 
insurers  are  entitled  to  freight  pro  rata^  and  the  owners  of 
the  vessel  to  freight  subsequently  earned,  i-*  As  between 
different  underwriters,  the  latter  is  entitled  to  freight  pro 
rata,  and  the  former  to  all  subsequently  earned.  ^^ 

1  The  Henry,  Blatchf.  &  H.  465;  The  Excelsior,  ^  Beu.  434. 

2  Knox  V.  The  Nlnetta,  Crabbe,  534. 

S  Simmes  v.  Marine  Ins.  Co.  of  Alexandria,  2  Cranch  C.  G.  618. 

4  Perkins  r.  Hill,  2  Wood.  &  M.  158;  S.  C.  1  Spragae,  121. 

5  Yemard  v.  Hudson,  3  Sum.  405. 

6  Swain  v.  V.  S.  Dev.  35. 

7  The  Holder  Borden,  1  Sprague,  144. 

8  Lot  of  Dry  Hides,  6  Ben.  200;  IS  Int.  Rev.  Rec.  166. 

9  TheAndoyer,3BIatchf.  3003;  Lot  of  Dry  Hides     Ben.  200. 

10  Lot  of  Dry  Hides,  6  Ben.  200;  18  Int.  Rev.  Rec.  166. 

U   Race  v.  Dry  Ox  Hides,  18  Int.  Rev.  Rec.  166:  6  Ben.  200;  The  Treaa- 
nrer,  1  Sprague*  473;  Coulthurst  v.  Sweet,  Law  Rep.  1 C.  P.  648. 

12  Lot  of  Dry  Hides,  6  Ben.  201 ;  Howland  v.  The  Laviula,  1  Pet.  Adin. 
123. 

13  Warren  v.  Peabody,  8  Com.  B.  800. 

14  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  396;  Hammond  v. 
F.  and  M.  Ins.  Co.  4  Mason,  201 ;  Splidt  v.  Bowles,  10  East,  279. 

U  Hammond  o.  Essex  F.  and  M.  Ins.  Co.  4  Mason,  196. 
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§  276.  Freight  when  eamecU-The  general  rule  is,  that 
freight  is  only  earned  by  a  due  performance  of  the  entire 
voyage.  ^  The  only  exception  is  \vhere  there  is  no  default 
or  inability  of  the  carrier  to  perform  the  voyage,  and  he 
is  ready  to  forward  the  goods,  but  for  default  on  the  part 
of  the  shipper,  or  his  waiver  of  a  further  prosecution  of 
the  voyage;*  and  such  waiver  need  not  oe  by  express 
agreement,  but  may  be  implied  or  inferred  from  acts  .8 
If  one  entire  voyage  is  stipulated  for,  the  owner  cannot 
recover  unless  the  entire  voyage  and  the  whole  service  is 
performed.*  The  delivery  of  goods  at  the  place  of  desti- 
nation according  to  the  terms  oi  the  charter  party  is  neces- 
sary to  entitle  the  owners  to  the  stipulated  compensation.^ 
A  delivery  of  the  whole  is  a  conaition  precedent  to  the 
Tieht  to  freight.*  If  by  stress  of  weather  or  other  cause  a 
ship  puts  into  another  port  and  unloads,  or  if  wrecked  and 
goods  saved,  they  must  at  the  expense  of  the  carrier  be 
transported  to  their  destination  before  freight  is  payable. ^ 
The  assent  of  a  charterer  to  a  deviation  cannot  vary  his 
contract  respecting  freight.^ 

1  Caze  V.  Bait.  Ins.  Co.  7  Cr.  358:  Sampayo  v.  Salter,  1  Mason,  43: 
The  Saratoga,  2  Gall.  164;  S.  C.  6  Amer.  L^iw  J.  12:  The  Nathaniel - 
Hooper,  3  Sam.  642;  S.  G.  2  Law  Ren.  133 ;  Hiutln  v.  union  Ins.  Co.  1 
Wash.  0.  C.  530;  Slmonds  v.  Union  Ins.  Co.  Ibid.  443:  Rowland  v.  The 
Lavlnla,  I  Pet.  Adm.  123;  Donahoev.  Kettell,  1  Cliff.  143;  Weston  v. 
Minot,  8  Wood.  A  M.  443 ;  The  Erie,  3  Ware,  232:  Blanchard  v.  Buck- 
man,  3  Me.  1 ;  Ylierboom  v.  Chapman,  13  Mees.  &  W.  239. 

2  The  Nathaniel  Hooper,  3  Sam.  542;  S.  C.  2  Law  Sep.  133. 

3  The  Ann  D.  Richardson,  Abb.  Adm.  504;  Hurttn  v.  Union  Ins.  Co. 
1  Wash.  C.  C.  530. 

4  Donahoe  v.  Kettell,  1  Cliff.  142 :  Weston  v.  Mlnot,  3  Wood.  A  M. 
443;  Watson  v.  Dayklnck.  3  Johns.  835 :  Coffin  v.  Storer,  5  Mass.  252 ; 
Towle  V.  Kettell,  5  Cash.  18;  Gaze  v.  Bait.  Ins.  Co.  7  Granch,  858:  Sam- 
payo r.  Salter,  1  Mason,  43;  The  Saratoga,  2  Gall.  164 ;  6  Anier.  Law  J. 
x2;  The  Nathaniel  Hooper.  8  Sum.  542;  2  Law  Rep.  133:  Hurtin  v.  Un- 
ion Ins.  Co.  1  Wash.  0.  G.  530;  Slmonds  v.  Union  Ins.  Go.  ibid.  443;  How- 
land  V.  The  Lavlnla,  1  Pet.  Adm.  123. 

6  Hart  V.  Shaw,  1  Cliff.  302;  Bright  v.  Cowper,  1  BrownL  21 ;  Cook  v. 
Jennings,  7  Term  Rep.  381 ;  TowTe  v.  Kettell,  5  Gush.  18;  The  Ann  D. 
Richaroson,  Abb.  Adm.  604;  Coffin  v.  Storer,  6  Mass.  252;  Bork  v.  Nor- 
ton, 2  McLean,  426;  Barker  v.  Cherlot,  2  Johns.  852 ;  Howland  v.  The 
Lavlnla,  1  Pet.  Adm.  123;  Blanchard  v,  BuckmaniJ  Me.  1:  The  Harrl- 
man,  9  Wall.  174 :  Osgood  v.  Oronlng,  2  Camp.  466;  The  Nathaniel  Hoop- 
er, 3  Sum.  554;  Gaze  v.  Baltimore  Ins.  Co.  7  Granch,  358;  Marcardler  v. 
Chesapeake  Ins.  Go.  8  Granch,  50;  Ylierboom  v.  Chapman,  13  Mees.  ^ 
W.230. 

6  Weston  v.  Mlnot,  8  Wood.  A  M.  442;  Penoyer  v.  HaUett,  16  Johns. 
882;  Davidscm  v.  Gwynne,  12  East,  381. 

7  Howland  v.  The  Lavlnla,  1  Pet.  Adm.  128 ;  Bork  v.  Norton,  2  Mo* 
Lean,  422. 

8  Maaon  V.  TheBlaireaa,  2  Cranch*  240;  Tliatcher  v.  McGulloh,  Ok 
cott,868. 

]>nSTT  S.  A  A.— SS. 
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§  277.  In  oaBe  of  os^ture.— Captors  are  not  in  gen- 
«ral  entitled  to  freight  on  the  capture  of  neutral  property 
on  board  of  an  enemy's  shin,  unless  the  goods  are  carried 
to  the  port  of  destinfttion;  i  but  they  are  entitled  to  freteht 
if  the  property  or  its  proceeds  be  ultimately  destineiVto 
the  place  wliere  the  captors  carry  the  sliip.-'  The  captors 
are  substituted  in  the  place  of  the  original  owners  of  the 
goods,  and  take  it  with  its  burdens.^  Yet  if  the  neutral 
carrier  of  enemy's  property  be  guilty  of  fraudulent  (ir  un- 
neutral conduct,  he  forfeits  his  title  to  freiglit ;  and  ii  pur* 
chaser  in  good  faith  from  a  tortious  possessor  under  an  il- 
legal capture  is  entitled  to  reimbursement  for  freight  paid 
on  the  goods. ^  The  capture  of  a  neutral  vessel  cioes  noi 
operate  a  dissolution  of  the  contract  of  affreightment.^ 

1  The  Ann  Green,  1  OalL  274. 

2  The  Ann  Green,  1  GalL  274. 

3  Tbe  Frances,  8  Granch,  418;  The  Antonla  Johanna,  1  Wheat.  191; 
The  Society,  9  Cnuich.  200;  Bales  of  Cotton,  Blatdif.  Ft.  325:  The  Fiui- 
ny,  9  Wheat.  658.  See  Prize. 

4  The  Commercen,  1  Wheat  882;  S.  G.  2  QalL  261;  The  Hannah  H. 
Johnson,  Blatchf .  Pr.  160. 

5  The  Fanny,  9  Wheat.  858. 

6  The  Nathaniel  Hoopor,  3  Sum.  659,  denytiig  The  Hoffnunff,  6  G. 
Bob.  383;  The  Martha,  8  G.  Bob.  106,  note;  The  iCacehorso,  Id.  UU. 

§  278.  Full  freight,  when  recoverable.  —  If  tlie 
owner  of  the  cargo  is  the  cause  of  its  non-trausportatlon, 
full  freight  is  due,^  as  where  the  goods  were  sold  by  tlie 
shipper,^  or  where  the  goods,  by  natural  causes,  and  with- 
out the  fault  of  the  carrier,  may  have  been  deteriurHte<l  or 
diminished  in  transit,^  as  by  leakage,  decay,  etc.-^  if  the 
carriage  of  the  goods  be  prevented  by  a  blockade,  still 
freight  is  collectible.^  If  a  cargo  is  necessarily  unloitded 
at  |in  intermediate  port  and  there  sold,  freight  is  earnt*d ;  o 
80,  where  the  consignee  demanded  and  received  delivery 
of  goods  short  of  their  destination;  ?  -where  the  charterer 
wholly  failed  to  fulfill  the  covenants  of  the  contra<rt,  ho 
becomes  liable  for  the  whole  freight  if  the  ship  rtitums 
empty.B  As  where  a  party  covenauted  to  load  the  whole 
or  a  part  of  a  ship  at  a  stipulated  price  and  fails  to  do  so,» 
but  on  agreement  to  furnish  a  certain  number  of  barrels, 
at  a  price  fixed  per  barrel,  he  fulfills  the  contract  by 
delivering  in  good  faith  all  he  has.  ^0  If  a  vessel  becomtiS 
disabled  the  master  may  refit  in  convenient  time,  or 
tranship  the  cargo;  and  if  the  freighter  disagrees  to  tliis, 
the  whole  freight  for  the  full  voyage  may  be  recovered.  ^^ 
Full  freight  is  due  where  the  carrier  was  ready  to  perform 
the  voyage,  and  did  perform  it,  as  soon  as  the  upper  lakes 
were  navigable.^ 


2(ff  nmoBS.  §  279 

1  But V, SbBW,  1  Giur. 268jClaik v. CMbtree, 2 Oart 87:  Glendaniel 
o.  IMc&ermaa,  17  Barb.  184;  weston  v.  Minot»  3  Wood.  &  M.  444 :  Bork 
tr.  Korton,  2  McLean,  428;  Giles  v.  TheOynthla*  1  Pet.  Adm.  203;  Klelne 
9.  Gatata,  2  CkUL  61 ;  Tbe  Natbanlel  Hooper»  3  Sum.  MO;  Tbe  Ai]^erona> 

lJ>Odk382.   S6eGHAXTBBPAJftTT,$219. 

2  Westoav.SEtaiot,  SWood.  4fc  M.  444:  Hmtin  v.  Union  Ins.  Co.  1 
Wasb.  0.  C.  530;  Harrla  v.  Band»  4  N.  H.  299;  Escopinicbe  v.  Btewart,  2 
Conn.  891. 

3  Steelmsn  v.  Taylor,  9  Law  Bep.  N.  S.  36 ;  8.  C.  3  Ware,  02. 

4  Weston  V.  Minot.  3  Wood.  A  M.  444;  Bobinson  v,  Iffarine  Ins.  Co. 
2  Johns.  825;  The  Gubar  3  Ware,  260. 

5  Weston  V.  MInot,  3  Wood.  &  VL  444:  Boric  v.  Norton,  2  McLean, 
422;  Hart  V.  The  Thomas  Snow,  1  GUff.  363;  The  Nathaniel  Hooper,  3 
Sum.  A90;  The  Friends,  1  Edw.  Adm.  246:  The  Hercules,  6  Amer.  Law 
J.  21;  Morgan  9.  Ins.  Go.  of  N.  A.  4  Dm.  455;  Tontengv.  Hubbard,  3 
Bos.  &  P.  " 


6  Itamyv.  J£tnaIn8.Go.4BiBS.417. 

7  Violett  V.  Stettinlus,  5  Cranch  G.  C.  559:  The  Sarat(^,  2  Qall.  164; 
6  Amer.  Law  J.  12;  MIston  v.  Lend,  1  Blatclv.  334;  Gaze  v.  Bait.  Ins.  Go. 
7 Granch, 308;^  Sampayov.  Salter,  1  Ma(Son,.4a. 

8  Klelnev.  Catara,2  0aU.73;  Edwin  v.  East  India  Co.  2  Tern.  210; 
ones  V.  The  Qruthla,  1  Pet.  Adm.  207;  Pidler  v.  HaUlday,  12  East,  494. 

9  KleXne  V.  Catara,  2  CtaU.  73. 

M   RoUBSOBV.NoUer8P»t.l81. 

11   Bork  V.  Norton,  2  McLean,  426;  Luke  v.  Lyde,  2  Burr.  881 ;  Bobin* 
soni^.  Marine  Ins.  Co.  2  Johns.  825;  Detouehes  v.  Peck,  0  Ibid.  210. 

-12  Berk  v.  Norton,  2  McLeaa,  427>;  Palmer  e.  Lorllliurd,  16  Johns.  348. 

§  279.  A]^ortioxuneat  of  f reight.^If  the  outward 
and  homeward  voyage  be  one  entire  voyage,  on  a  failure 
to  perform  the  homeward  voyage  the  ship's  owner  cannot 
recover,  but  otherwise  if  they  be  separate  voyages.  ^  By 
the  maritime  law,  freight  is  due  as  far  as  the  .charterer 
baa  had  the  beneficial  use  of  the  vessel ;  >  it  is  due  at  every 
dcdivery  port.*  Freight  contracted  for  in  gross  for  a  voy- 
age outward  and  inward,  cannot  be  apportioned  and 
vecovered  upon,  a  part  of  the  cargo,  or  lor  a  part  of  the 
voyaget,  unless  an  apportionment  becomes  feasible  and 
just ;  *  the  court  will  be  governed  by  equitable  rather  than 
strict  common-law  prineiples.^  Bo.  freight  on  a  round 
voyage  waa  apportioned,  where  an  average  loss  occurred 
on  the  outward  voyage.  <*  Contracts,  whether  by  charter 
party  or  bill  of  lading,  admit  of  equitable  apportionment 
in  case  of  disaster,  where  the  shipper  voluntarily  receives 
the  goods. 7  Where,  however,  tne  port  of  distress  and 
the  port  of  shipment  are  the  same,  and  no  part  of  the  voy- 
age nas  been  performed,  shipper  ought  not  to  pay  freight.  ^ 
Ordinarily  the  exception  of  dangers  of  the  seas'"  does  not 
entitle  the  vessel  to  claim  freight  in  case  of  jettison,  be- 
yond the  quantity  delivered.^  Where  a  part  of  the  cargo 
which  )iaa  snffeied  decay  without  the  fault  of  the  master 
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was  thrown  away,  freight  is  earned  and  payable  on  that 
which  remains.  ^<*  The  delivery  of  a  complete  cargo  is  not 
a  condition  precedent,  but  the  master  may  recover  freight 
for  a  short  cargo  at  the  stipulated  rate,  the  freighter  hav- 
ing his  remedy  in  damages  for  short  delivery.  ^^  The 
power  of  the  consignee  to  bind  the  owners  extends  only 
to  such  acts  as  are  within  the  objects  of  the  consignment 
as  to  freight.^ 

1  Donahoe  v.  Kettell,  1  Gllit.  142;  UackreU  v.  Slmond,  2  Cbltt.  066. 

2  The  Erie.  3  Ware,  282;  Towle  v.  Kettell,  5  Gush.  18;  Donahoe  v. 
Kettell,  1  Cliff.  142;  Coffin  v.  Storer,  5  Mass.  282;  8.  C.  4  Amer.  Dec.  54. 

3  Belf  V.  The  Ifaria,  1  Pet.  Adm.  190 ;  Luke  o.  Lyde,  2  Burr.  881. 

4  Weston  9.  Minot,  3  Wood.  A  M.  436;  8.  C.  10  Law  Bep.  305. 

5  Weston  9.  Minot,  3  Wood.  A  BL  442;  Dean  v.  Bates,  2  Wood.  ±  HL 
87. 

6  The  Mury,  1  Spracrae,  17;  Weston  v.  Mlnot,  3  Wood.  ±  M.  436:  8. 
G.  10  Law  Bep.  305;  Columbian  Lis.  Co.  v,  Ashby,  13  Pet.  330.   Bee 

AVBaAGB. 

7  The  Velona,  3  Ware,  140:  Cutler  v.  Powell,  6  Term  Bep.  320;  The 
Erie,  3  Ware,  235:  Weston  v.  Mlnot,  3  Wood.  A  M.  444 ;  Post  v.  Bobert- 
8on,  1  Johns.  24;  The  Mohawk,  8  Wall.  161 ;  Osgood  v.  Oroning,  2  Camp. 
46k>:  Williams  v.  Smith,  2  Gaines,  13;  Brown  v.  Lull,  2  SumTuS;  ColBa 
V.  Storer,  5  Mass.  252;  8.  C.  4  Amer.  Dec  54. 

8  Miston  V.  Lord,  1  Blatchf.  854. 

9  The  Cuba,  3  Ware,  260:  Weston  v.  Mlnot,  8  Wood.  A  M.  444;  Bal> 
werson  V.  Cole,  1 8pears,  821. 

10  The  CoUenburg,  1  Bhidc,  170;  The  Cuba,  8  Ware,  260. 

11  Bitchie  V.  Atkinson,  10  East,  295;  8heels  v.  Davis,  4  Camp.  118; 
Davidson  v.  Gwynne,  12  East,  381 ;  8hlelds  v,  Davis,  6  Taunt.  65. 

12  Nichols  V.  De  Wolf,  1 B.  L  277. 

• 

f;  280.  Freight  pro  rata.— Freight  pro  rata  is  earned 
ere  the  gooos  were  carried  to  the  port  of  delivery  and 
were  refused  by  the  consignee,  in  consequence  of  an  order 
of  the  government.^  Where,  through  any  cause  not  with- 
in the  control  of  the  master,  the  vovage  terminates  at  an 
intermediate  port,  where  the  cargo  is  voluntarily  received 
by  the  owner  thereof,  freight  pro  rcUa  is  payable.^  Where 
the  voyage  is  broken  up  by  a  peril  of  the  sea,  neither  ship- 
per nor  charterer  is  in  general  liable  to  the  owner,  bevond 
the  time  when  the  peril  occurred ;  but  the  rule  is  subject 
to  qualification.^  If  a  part  of  the  cargo  be  lost  the  owner 
may  recover  freight  pro  ratay  if  the  rest  reaches  the  ship- 
per s  hands,^  on  the  principle  of  quantum  meruit.^  Accept- 
ance at  the  place  of  disaster  terminates  the  contract  and 
all  responsibility-  of  the  carrier,  who  is  entitled  to  freight 
pro  rata;^  but  toe  acceptance  must  be  voluntary  .^  If  re- 
ceived on  compulsion,  no  freight  is  earned  or  is  due,^  as  a 
compulsory  receipt  from  the  hands  of  the  admiralty,  after 


capture  nni^  candemnatioii  and  ultimate  restoiatiou  on  ap- 
peai.J    Freight  is  duo  on  goods  saved  from  ahipwreak,'" 
tbougli  the  goods  saved  miy  ba  of  Uttle  worth, ir 
1    Klmii.  DPtinirelns.  Co.2  Wiali.C.C.  307;  Morgan c.  Ins. Co.  of 

1  Borliv.  NoTton.aMcLeBD,  t30i  Mltctaell c.  Dartliei, 2  BiDg.  K.  C. 
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§  ZSL  Idabihty  ^  — C  ns  gn 

to  tlie  master  for  freiglit  on  delivery  ot  the  cargo,'  and 
the  master  lias  a  right  of  action  In  personam  for  its  recov- 
ery; a  lioliaa  tbe  riglit  to  collect  tlie  freight,  at  least  to 
the  amount  due  on  tlie  charter  party.*  He  may  enforce 
the  Hen  for  freight  at  his  pleasure.*  Whoever  receives 
the  cargo  from  a  vessel  is  liable  for  tbe  freight  in  the 
absenco  of  circutnstances  showinga  different  understand- 
ing.'  Where  no  express  asreement  has  been  made  an 
Implication  arisesin  favor  of  tbe  master  for  freight.*  If 
the  consignee  have  notice  that  the  freigbt  Is  payable  to 
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the  master  and  not  to  the  charterer,  he  is  bonnd  thereby;  7 
he  has  no  right  to  apply  moneys  due  from  him  for  freight 
to  pay  advances  made  by  him  to  the  charterer.^  Under 
an  ordinary  bill  of  lading,  the  assignee  of  a  bill  of  lading 
is  bound  to  pay  the  freight  as  a  condition  of  receiving 
the  goods.^  He  is  subject  not  only  to  the  freight,  but  to 
the  carrier's  lien  for  the  balance  due  under  a  charter 
party;  ^^  but,  if  it  was  assigned  simply  as  securitv,  he  is 
not  liable.^^  Freighters  have  no  right  to  give  nail  for 
freight  which  they  acknowledge  to  oe  due.J^  In  the 
absence  of  any  stipulations,  freight  is  payable  only  when 
the  merchandise  is  in  readiness  to  be  delivered  to  the 
person  having  the  right  to  receive  it,^  and  the  master  is 
not  obliged  to  deliver  any  part  of  a  consignment  until 
the  entire  freight  is  paid  or  received,  but  the  consignee  is 
entitled  to  an  opportunity  to  examine  the  goods.i*  Freight 
is  a  charge  on  the  cargo,  and  the  underwriters  are  not 
liable  therefor,  whether  there  has  been  an  abandonment 
or  not;  ^^  but  it  is  not  a  charge  upon  the  salvage  whether 
the  assured  is  oris  not  the  owner  of  the  vessel  ;^^  as  be- 
tween the  insured  and  the  underwriters,  the  underwriters 
are  in  no  case  liable  for  freight;  ^7  but  when  they  accept 
goods  at  an  intermediate  port,  they  are  liable  for  freight 
pro  rata.^^  When  payable  in  foreign  money,  freight  is  to 
DC  rated  at  its  value  in  the  port  where  payable,  in  the  gold 
coin  of  the  United  States.  ^^ 


V.  liowe,  i  xaunt.  suu;  Kitcnie  v.  ACKinson,  lu  isaaz,  zus;  wyia 

ford,  8  Mees.  &  W.  458;  Brotherton  v.  Wood,  3  Brod.  A  B.  M;  9  Price, 

408. 

2  Thatcher  v.  McOuIloh,  Olcott,  869 ;  Bork  v.  Norton,  2  McLeant423 ; 
Clarkson  «.  Edes,  4  Cow.  475;  Perkins  v.  Hill,  2  Wood.  &  M.  166:  Kufl^ 

gles  V.  Backnor,lPaiue,358;  Mantorv.  Holmes,  10 Met. 402;  The  volun* 
ser,  1  Sum.  651 :  Certain  Logs  of  Mahogany,  2  Sum.  589;  Drinkwater  v. 
The  Spartan,  1  Ware,  149. 

5  Shaw  9.  Thompson,  Olcott,  148;  Palmer  v.  Oracle,  8  Wheat.  605; 
Buggies  V.  Bucknor,  1  Paine,  358;  The  Volunteer,  1  Sum.  551. 

4  Perkins  v.  Hill,  2  Wood.  A  M.  166;  Douga]  v.  Kemble,  3  Biu.  883; 
Clarkson  v.  Edes, 4  Cow.  470;  Faith  v.  East  thdla  Co.  4  Bam.  &  Am. 610; 
Small  V.  Moates,  9  Bing.  574;  Cook  v.  Taylor,  13  East,  399. 

6  Philadelphia  Ac  B.  B.  Go.  9.  Barnard,  3  Ben.  39;  Bidyard  v.  Phil- 
lips, 4  Blatchf .  443. 

6  Perkins  v.  Hill,  2  Wood.  A  M.  165;  Moore  v,  Wilson,  1  Term  Bep» 
659;  Morson  v.  Kyner,  1  Maule  A  S.  303. 

7  Shaw  V.  Thompson,  Olcott,  144. 

8  Shaw  V.  Thompson,  Olcott,  144. 

9  Trask  V.  Duvall,  4  Wash.  0.  C.  181,  dlstlognlshliur  Cook  v.  Taylor, 
13  East,  899;  Traskv.  Duval,  4  Wash.0.0.181;  Actof  Coufl^reaaof Maroli 
2d,1867,14S.L.547. 
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10  Certain  Logs  of  SIahogaa7,2  Sum.  609;  Small  v.  Moates,  9  Blag. 
■«74. 

11  Swettv.Black,  2  Spnigue,  40;  Blanchard  v.  Page,  8  Stoiy,  281; 
jLesassier  v  The  Southwestern,  2  woods,  35. 

12  Freight  Money  of  the  Honadnock.  6  Ben.  850;  The  Victor,  1  Xiash. 
72 ;  The  £ady  Durham,  3  Hagg.  Adm.  1% ;  Ihe  Rlhy  Orove,  2  W.  Bob.  83. 

13  Brittan  v.  Bamaby,  21  How.  527. 

14  Brittan  v.  Bamaby,  21  How.  S27;  Certain  Logs  of  Mahogany,  2 
Sum.  580. 

15  Caze  v.  Baltimore  Lis.  Co.  7  Cranch,  362;  BaUlie  v.  ModlgUani,  6 
Term  Bep.  421 ;  Thompson  v.  Bowcroft,  4  East,  34. 

16  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  306,  criticising  BallUe  v. 
Hodigliiuil,  6  Term  Bep.  421.  And  see  Hammond  v,  £ssex  F.  and  M. 
Ins.  Co.  4  Mason,  201;  SpUdt  v.  Bowles,  10  £ast,  270. 

17  Caze  V.  Baltimore  Ins.  Co.  7  Cranch,  358. 

18  The  Mohawk,  8  Wall.  153. 

10  The  Patrick  Heniy,  1  Ben.  203;  Forbes  v,  Muiray,  8  Ben.  407. 

§  282.  Freiglxt,  T7lieii  not  eamedwA  charge  for 
-freight  where  the  ixiaster  agrees  to  carry  the  goods  of  a 
mariner  free,  cannot  be  made.i  Where  the  owner  of  a 
vessel  sold  her  to  be  delivered  in  the  future,  stii)ulating  to 
carry  to  the  port  of  delivery  any  cargo  belonging  to  the 
purchaser,  but  could  not  make  a  good  title,  he  can  claim 
no  freight  for  conveyance  of  the  cargo.2  No  freight  can 
be  charged  on  the  natural  increase  of  the  property;  freight 
is  payable  for  the  quantity  shipped,  not  that  delivered.* 
Where  the  voyage  is  broken  up  no  more  for  the  benefit  of 
the  cargo  than  tor  the  owners,  and  shippers  derived  no 
benefit  under  the  contract,  they  ought  not  to  pay  freight.* 
Freight  is  not  due  on  the  failure  of  the  vojrage,©  as  where  it 
was  defeated  by  an  overwhelming  calamity,  necessitating 
a  sale  at  an  intermediate  port,^  or  by  some  fortuitous 
event,^  by  accident  or  superior  f  orce,8  as  by  a  blockade  of 
the  port  of  destination,*  or  hy  an  interdiction  of  com- 
merce, ^o  or  an  embargo  rendering  the  fulfillment  of  the 
contract  impossible. ^i  or  by  capture,  though  the  cargo  be 
afterward  restored.  1*  Where  a  cargo  i»  destroyed  in  specie 
by  a  peril  of  the  sea,  so  that  it  loses  its  original  character 
at  the  port  of  distress,  or  becomes  so  damaged  that  if  re- 
shipped  a  total  destruction  in  specie  would  oe  inevitable, 
the  shipper  is  not  liable  for  the  f reiffht.^*  go,  where  a  poi^ 
tion  of  the  cargo  is  rendered  worthless,  and  the  residue 
not  of  sufScient  value  to  justify  the  continuance  of  the 
voyage,  and  is  therefore  sold  by  the  master,  no  freight  can 
be  claimed.!*  If  the  master,  without  sufficient  cause,  re- 
fuse to  repair  the  vessel  at  a  port  of  distress,  and  send  on 
the  goods,  or  procure  another  ship  for  that  purpose,  he  can 
recover  no  f reight.^^    Where  the  cargo  is  brought  back  to 
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the  port  of  ladings  the  owner  is  not  entitled  to  compensar 
tion.16  Goods  sold  to  pay  salvage  or  money  advanced  to 
relieve  a  cargo  from  salvage,  to  the  extent  of  the  salvage, 
they  are  treated  as  if  lost  on  the  voyage,  and  no  freight  is 
due  on  them.^"^  Where  a  vessel  puts  into  a  port  of  distress 
and  the  cargo  is  sold  by  the  master  and  the  vovage  is 
broken  up,  no  claim  for  ireight  can  be  maintained.^ 

1  Harrison  v.  The  Eclipse,  Crabbe,  223. 

2  The  Excelsior,  2  Ben.  434. 

3  Gibson  V.  Sturge,  10  Exch.  622;  29  Eng.  L.  A  E.  400. 

4  Mlstonv.Lord,  1  Blatchf.  354;  The  Harriinan,9  Wall.  174;  Lofil- 
lard  V.  Palmer,  15  Johns.  14. 

5  Matter  of  Howard,  9  Wall.  175. 

6  The  Nathaniel  Hooper,  3  Sum.  550;  Weston  «.  Mlnot,  3  Wood.  A 
M.  442:  Caze  v.  Baltimore  Ins.  Co.  7  Cranch,  358;  Hurtln  v.  Union  Ins. 
Co.  1  wash.  C.  C.  530;  Miston  v.  Lord,  1  Blatchf.  352;  Armroyd  v.  Union 
Ins.  Co.  3  Blnn.  437;  Callender  v.  Ins.  Co.  of  N.  A.  5  Binn.  625:  Gray  v. 
Wain,  2  Serg.  <&  B.  229:  Mar.  Ins.  Co.  v.  U.  Ins.  Co.  9  Johns.  186;  £ld- 
dard  v.  Lopez,  10  East,  626;  Hunter  v.  Prlnsep,  10  East,  378:  Gray  v. 
Wain,  2  Serg.  &  B.  228;  The  Nathaniel  Hooper,  3  Sum.  550. 

7  The  Erie,  3  Ware,  2333;  Towle  v.  Kettell,5  Cosh.  18. 

8  The  Saratoga,  2  GalL  178;  The  Hiram,  3  C.  Bob.  180. 

9  Scott  V.  Libby,  2  Johns.  336:  S.  C.  3  Amer.  Dec.  431;  The  Harri- 
man,  9  Wall.  174;  Lorlllard  v.  Palmer,  15  Johns.  14. 

10  Bork  V.  Norton,  2  McLean,  426;  The  Saratoga,  2  GalL  164;  Osgood 
9.  Gronlng,  2  Csunp.  466. 

11  The  Nathaniel  Hooper,  3  Sum.  560;  The  Isabella  Jacobina,  4  C* 
Bob.  77;  The  Wilhelmina  Elenora,  3  C.  Bob.  234;  Bork  v.  Norton,  2  Mc- 
Lean, 422;  The  Saratoga,  2  Gall.  179. 

12  Sampayo  v.  Salter,  1  Mason,  44. 

13  Bldgf ord  v.  Phillips,  4  Blatchf.  443 :  The  Nathaniel  Hooper,  8  Sum. 
650;  Hunter  v.  Prlnsep,  10  East,  378;  7  How.  595. 

14  The  Ann  D.  Blchardson,  Abb.  Adm.  499 ;  Miston  v.  Lord,  1  Blatchf- 
854. 

15  Welch  V.  Hicks,  6  Cow.  504;  Bork  o.  Norton,  2  McLean,  430. 

16  The  Harrlman,  9  Ware,  175:  Smith  v.  Wilson,  Abb.  on  Sp.  267:  At- 
kinson V.  Bitchie,  10  East,  630;  Vlierboom  v.  Chapman,  13  Mees.  A  W. 
230:  Scott  V,  Llbby,  2  Johns.  336;  Smith  v.  WUson,  Abb.  on  Sh.267; 
Liddard  V.  Lopez,  10  East,  626;  Benner  v.  Equtlns.  Co.  6  Allen,  222; 
Chase  v.  Alliance  Ins.  Co.  9  Allen,  311. 

17  The  Nathaniel  Hooper,  3  Sum.  553;  Luke  v.  Lyde,  2  Burr.  SSL 

18  The  Ann  D.  Blchardson,  Abb.  Adm.  499.  Approved,  1  Blatchf. 
358.   And  see  Miston  v.  Lord,  1  Blatchf.  354. 

§  283.  Recovery  back  of  freight.— Freighters  may 
recover  back  freight  paid,  if  from  any  cause  not  attribu- 
table to  them,  the  goods  be  not  transported,  i  When  the 
charterers  took  on  themselves  the  risk  of  the  voyage,  they 
are  not  entitled  to  a  return  of  the  freight  on  failure  of  the 
voyage.2  If  a  sum  was  to  be  paid  absolutely  in  advance, 
as  the  price  of  the  hiring,  or  the  liquidated  compensatioil 


tot  ttansporting  the  cb^^,  there  may  be  ffronQda  (or  tlie 
conclusion  tbatthe  chBTteceiBtook  on  themselrea  the  risk 
of  the  voyaga,  and  could  not,  in  casa  of  failure,  compel 
repayment  ot  the  freight.' 


ment;"  it  attoches  In  favor  of  the  ship-owners  a 
master ■  OS  soon  as  the  cargo  is  pnt  on  board;<iTtietber 
for  full  freight  orpro  ra(a  &ei({ht;Sand  as  well  under  a 
rtiarterpartyasif  stipulBtectin  abill  of  lading*' but  where 


and  concnrrent  wilh  dellTOry,  tiie  lien  eiiats  in  full 
force."  It  continues  after  the  landing  or  unloading  of 
tha  oa^o;  ^  and  when  goods  are  placed  Ib  the  hands  of 
the  wharfinger,  i"  or  when  goods  are  stored  in  the  name  of 
the  oonBlgnee  on  notice  of  arrival,"  it  is  a  preferred  lien," 
and.  is  not  affected  by  a  debt  incurred  by  the  master  to 
the conaitinee  onhis  own  account. i>  It  Is  not  alive  until 
the  consignees  have  an  opportunity  to  eiamine  the 
troods."  Where  the  freight  was  a  gross  sum  payable  on 
the  snccessful  close  of  the  wbole  voyage,  the  return  cargo 
to  be  delivered  to  the  shipper  or  his  assignees,  they  pay- 
ing Ibe  freight,  the  lien  attaches  on  the  retora  cargo  for 
the  treij[lit  due  for  the  whole  voyage, i'  The  lien  on  the 
return  cargo  does  not  depend  on  the  fnnds  with  which  it 
is  purchased,  19  and  it  cannot  be  defeated  by  the  master 
issuing  bill  of  lading  stating  that  freight  had  been 
settled.^  The  lien  on  iraight  ia  not  sufficient  to  found  an 
action  in  a  prize  court.^i- 
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JO.  Snow,  11  Iliia.«Bi  Plekniiin  t,  Wood*. 
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'"'  s»i  Liicu  f.  lJockelU.'4  lilng-.  Tw', 

, IT;  MitchBU  B.  BcBlta,  4  OWBP.  »»; 

Ctuistia  e.  Lewb,  i  BraiH  A  B.  (lUi  Aitm  n.  BnullDlHo,  1  S&a.  !3: 
Hotton  T.  nrma.  i  Marah.  srai  wilaon  t.  Kmor.  iTtoiiin  &  s.  in; 
Parlahc.  <:rawroril.2atniBgc,2ilj  Jmihs  o.  Jodbs.  2  E8p.  ST;  Maokfn- 

<  TheHGnilinKe,4BWcht.4T4i  TheWlUUiUtl  BrDTn  Adm.Kl. 
siplalBbiT  Tba  Oenend  StieclOui,  i  neo.  293:  VTebii  r,  Audonon, 
eolTtn.3Blni.NrB.  17;  TliBElla.lLow.sli  BlrdoJpBraaSaTtlW«U, 
m:  Co(diavT%llKtD,lConLB.N,  S.  1M{  Fngiiu  «.  Long,  4  Barn.  A 
(;.il9,Udi  TindaU  s.  Taylor,  4  Ull3  A  B.  SU. 

S  Coliuntilia  lot.  Oo.  >.  CaUstt,  11  Wbait.  U). 

a  TtieFreeiDHav.  BueUnAam.laHaw.  IM;  WeM>v.P^ee,lCtut. 
lUl  xtieVDlunCoer,lBiun.Uli  Certain Lon ot Uibo'.taiiy.  1  ll)ld. JW; 
Oraclo  [.  Palmer,  8  Wheat  WJ:  DrinfcwaWr  b.  Tha  Bpartan,  1  Ware, 
IW:  PorMns  0.  HIU,  I  Wood.  *  M.  I6BI  BhaWi.  Thompson.  OfivR,  1*4; 
Arthur  V.  The  Caslua,  3  Story,  fit;  BHmoQd  r.  Tpson,  17  How.  aSi 
Seeded,  3.11  WaiLtwi;  Leairc.b.S.  14  WaU.el2iCliirkson>.IKtes, 
4  Cow,  470i  Anonymons,  12  Mod.  W;  Bmall  n.  Moatcs.  9  Bhig.  »Hi 
Sineyc.  Qladstone,  3  Hauled  B,  Hfi;  BavtUa >,  CamploD.  taus,  « 
AM.  Ml. 

7     TbAR.Q.  Wln4l0W,4DU3.  17i  Th«  TrMDU 


)   DrlDicwBlerB.TiiaSpMtao,!  Ware.  197;  Faliht.'nie  Eut  India 

1. 4  Bam.  A  Aid.  UOi  SailUec.  Campion,  2llitd.  DCS. 

I   UlteheMs.  Wlii9laiT.2  3Ury,«4Si  Abbott  a.  Ooodwln,  20  Ma.  403; 

jtes  B.  Koiston,  i  Taunt!  Msi  Talo  b.  Meek,  fi'Tamil,  ?80[  eaplile 
Cami^lon,  2  Barn.  A  Aid.  503;  Faltli  e.  £»a(  India  Co.  4  Bsm.AAld. 
);  Oracle  B.  Palmar,  3  Wlieat.  UW:  Tasgard*.  Lotlng,  lA  Haoi.  iX; 

!    The  Baataa,  1  Ben.  32S,  dlKtagaishlng  Certain  Logs  of  Hahogaaf , 

1   TheEddy,(IWall.4oa;Wardr.Felton,lEist.8m. 

I    BrlttanB.  Biiniaby,iIHow.ieT;  Arthnr«.ThaCusla>,i8tory,3L 


875  IKSBtOBK  §  S35 

18  The  sun's  Clom.  1  Lotr.  d3;  The  Irle,  8  Wiire.  225^:  Certain  liOin 
of  ]ialioguiy,2Sam.  6M:  Faith «.  The  EastludiaCo.  4  Barn.  A  JM- 
630. 

19  Webbv.AndenMi,7!aaey,5M. 

20  Oracle  V.  Palmer,  8  Wheat.  605,  rereratag  8,0.  i  Waih.  0.  C.  110. 

21  The  MartiwiTMW  6  O,  Bob.  M;  Die  Abo,  Bplnk'a  Prize,  40.   See 

PJZIZB. 

§  285.  On  "^eBBel  chaxtered.— As  between  the  owner 
and  charterer  payment  of  freight  is  implied  before  the  de- 
liyery  of  the  gooMBB,^  the  impheation  is  in  aid  of  the  equi- 
table contract  to  eeciure  its  fulfillment.^  The  lien  exists 
for  all  the  freight  due  and  payable,^  to  the  irbole  extent 
of  the  habilitT  of  the  charterer.^  Goods  of  third  parties 
are  liable  for  foeiglit  only  to  the  extent  of  frei^t  payable 
to  the  chaiteiers  by  the  shippers.^  Where  freiglit  was 
payable  to  the  charterers,  and  tlie  owners'  rights  to  f reigiit 
nad  not  accrued,  tlie  owners  hare  no  lien.^  Where  the 
charter  party  proTided  for  compensation  of  the  whole  ship 
by  the  month,  a  person  other  tnan  the  charterer  is  liable 
for  reasonable  freight  on  a  bill  of  lading  in  the  usual  form, 
adding,  ^*  s^'pet  charter  vaTtj.*'"^  Where  the  stipulation 
was  for  a  lien  on  tbe  lading  oi  the  shii),  the  lien  attaches 
OB  the  goods  of  tflie  charterer,  and  against  his  indorsee  of 
the  bill  of  lading.^  Where  possession  and  control  remain 
with  the  master  or  consignee,  who  credits  freight  on  con- 
signment, the  charterer,  on  debts  owing  him  by  the  lat^ 
ter,  will  not  aoqnit  himself  of  liability  to  the  master  for 
freight.^  It  is  usual  ia  charter  parties  t6  stipulate  that 
goods  are  bound  for  freight,  or  tnat  freight  shall  be  paid 
or  secured  on  deli^rery.  In  all  such  cases  the  lien  is  con- 
sidered perfect,  notwithstanding  a  covenant  for  the  pay* 
ssent  ot  freight.^  Defects  in  the  ship  which  lead  to  tak- 
ing on  less  cargo  tihan  n»ial,  might  sometimes  defeat  the 
recoTery  of  f  reig^i.^^ 

1  Webb  V,  AnderBOB,  Taney,  616:  Grade  «.  Pabner,  8  Wheat.  605 $ 
pexfchi»9.  Hill,  2  Wood,  ft  U.I65;  The  PaDama,  Olcott,  362 ;  The  BOi 
beeca.  1  Ware,  188. 

2  perlclns  r.  Hill, 2  Wood,  ft  M.  169;  SheparA  v.  Dc  Bemales,  18  Sast, 
069;  Barker  v,  Havem,  17  Johnfl.  284;  eraciev.  Palmer,  8  Wheat  606; 
Certain  Logs  of  ICahogany,  2  Sam.  6iD9. 

8  Columbian  InB.  Co.  v.  Catlett,  12  Wheat.  383 ;  Palmer  v.  Oracle,  4 
Warti.  C.  C.  117,  SitinguMihig  Paul  v.  0irch,  2  Atk.  621. 

4  Ovacle  v.  Palmer,  8  Wheat  636;  Webb  v.  Anderson,  Taney,  515^ 
dlsUcwulsblug-Falth  0.  East  India  Co.  4  Bam.  ft  Aid.  630. 

5  Tlie  Volunteer,  1  Snm.  573 ;  Christie  v.  Lewis,  2  Brod.  ft  B.  410; 
Bmall  r.  Moates,  9  Blng.  974;  Faith  v.  East  lad.  Co.  4  Bam.  ft  Aid.  68QL 

6  Perkins  V.  Hill,  2  Wood,  ft  M.  196. 
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7  Feridiu  v,  Hffl.  1  Spngae.  124:  IMnkwater «.  The  Spartan,  1  Ware. 
157 ;  Donaboe  v.  Kettell,  fCUff.  189:  Christie  v,  Lewis,  2  Ball  A  B.  410; 
Fan]  V.  Birch,  2  Atk.  621.   And  see  The  Eliza's  Cargo,  1  Low.  88. 

8  Baymond  v.  Tyson,  17  How.  82 ;  SmaQ  v.  Hoates,  9  Blng.  674. 

9  Bhawv.  Thompson,  Olcott,  144. 

10  The  Yolonteer,  1  Sum.  577 ;  Pickman  v.  Woods,  6  Pick.  248. 

11  Weston  9.  Mlnot,  3  Wood.  A  M.  447:  Elliott  v.  Bossell,  10  Johns.  1 ; 
Silva  V.  Low,  1  Johns.  184;  Patnam  v.  Wood,  3  Mass.  481 ;  Lyon  «.  Mells, 
5  East,  428. 

§  286.  Effect  of  special  stipnlatioiiB*— Ship-ownen 
may  stand  on  the  contract  and  seek  their  remedy  on  the 
form  to  which  it  originally  belonged.  ^  Stipulations  to 
vary  the  law  merchant  in  respect  to  obli^tions  arising  on 
a  bill  of  lading  mnst  be  in  writing,  signed  by  the  parties.^ 
The  presumption  of  the  law  merdiant  must  be  negatived 
by  an  express  stipulation  in  the  contract.^  The  law  does 
not  absolutely  depend  on  any  coyenant  to  pay  on  deliv- 
ery; it  exists  if  it  does  not  appear  that  the  aelivery  is  to 
precede  payment.^  A  clause  binding  the  ship  and  cargo 
respectively  is  valid,  and  creates  a  pledge  or  lien  on  the 
cargo.^  The  lien  of  the  owner  is  not  limited  by  the 
amount  of  the  penal  sum  stated  in  the  charter  party.* 
The  master  cannot  deprive  the  owners  of  their  lien  on  the< 
cargo.7  A  stipulation  to  "  have  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  and  demurrage/'  held 
to  include  dead  freight  and  demurrage.  ^  The  owner  has 
a  lien  for  freight  nnaer  the  charter  party,  where  charterers 
are  bound  to  dAiver  the  vessel  on  her  return.^  Where 
the  contract  stipulates  that  the  entire  freight  be  paid  at 
the  port  of  shipment  the  lien  attaches,  although  Dills  on 
time  be  given  and  accepted,  which  bills  were  afterwards 
dishonored.^o  Where  the  hire  was  to  be  paid  semi-an^ 
nually,  the  owners  have  not  a  lien  on  the  outwcurd  cargo 
for  the  first  six  months'  hire.^^  The  cargo  of  a  third  per* 
son  is  not  subject  to  the  lien  in  favor  of  the  owner  or 
master  on  a  contract  for  a  fixed  amount  per  month.^  The 
own^  of  a  vessel  let  to  the  Ctovemment  has  no  lien  on 
goods  of  the  Grovemment.^ 

1  The  Bird  of  Paradise,  5  WalL  561 ;  The  KlmhaU,  3  WalL  37. 

2  Brlttan  V.  Bamaby,  21  How.  527. 

3  The  Bird  of  Paradise,  5  Wall.  562;  How  v.  Elrchner,  11  HOare  F» 
C.  21;  Kirchner  v.  The  Venns,  12  Ibid.  384. 

4  The  Yolnnteer,  1  Snm.  551;  Gracie  «.  Pabner.  8  Wheat.  68S|  8s- 
▼nie  V.  Campion,  2  Bam.  A  Aid.  603;  Christie  v.  Lewis,  2  Brod.  A  B.41St 
Tate  V.  Meek,  8  Taont.  280. 

5  The  Volunteer,  1  Sum.  551. 

6  The  Salem's  Cargo,  1  Spragae,  S8B» 
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7  TheEUia,  1  Lov.  84;  The  Ftreemaa  r.  BaeUniduun,  19  Roir.  192: 
Grade  9.  Palmer,  8  Wheat.  60S;  The  Salem's  Cargo,  1  Spzagae,  S86. 

8  Bird  of  Paradise,  5  WalL  659. 

9  Certain  Logs  of  Mahogany,  2  Sum.  589. 

10  The  Bird  of  Paradise,  5  WalL  581 ;  Oracle  v.  Palmer,  8  Wheat.  805 : 
8.  C.  4  Wash.  C.  C.  410:  Campions.  Colvin, 3  Bin?.  N.  O.  17;  Small  v. 
Moates,  6  Bin?.  574:  GuUson  v.  Middleton,  2  Com.  B.  N.  8. 134;  Neish 
V.  Graham,  8  Ellis  &  B.  505. 

U  Ba7mond9.Ty8on,17How.53. 

12  Perkins  v.  ffill,  2  Wood.  A IL 168;  The  Yolimtaer,  1  Snm.  651. 

13  The  Undamited,  2  Spragne,  194. 

§  287.  Waiver  of  lien.  ^  The  liability  of  the  cargo 
cannot  be  extended  beyond  the  stipulations  in  the  chiu:- 
ter  party. i  The  lien  for  freight  may  oe  considered  to  have 
been  waived  if  there  are  stipulations  inconsistent  with  the 
exercise  of  the  lien,^  but  this  must  be  satisfactorily  shown.^ 
The  language  must  be  very  strong,  absolutely  and  entirely 
inconsistent,  to  exclude  the  lien  of  the  owners^  A  stipu- 
lation for  payment  after  delivery  of  the  cargo  is  inconsist- 
ent with  the  existence  of  the  lien.^  While  the  owner  keeps 
possession  by  the  master  and  crew,  the  lien  can  only  be 
excluded  by  the  most  express  and  absolute  terms,  or  by 
necessary  implication  from  the  contract.*  An  express 
stipulation  of  the  time  and  manner  of  paying  freight  will 
not  alone  overturn  the  lien,  7  but  it  is  lost  if  the  goods  are 
delivered  and  time  allowed  to  pay  the  freight. ^  A  stipu- 
lation to  pay  freight  five  or  ton  days  after  the  return  of 
the  vessel  is  not  a  waiver  of  the  lien.^  'The  lien  is  not 
waived  by  taking  drafts  as  conditional  payment.^<)  Where 
it  distinctly  appears  that  the  owner  trusted  to  the  personal 
responsibility  of  the  merchant,  the  lien  is  waived. ^^  Where 
credit  was  given  to  the  charterer,  his  subsequent  insolv- 
ency cannot  alter  the  terms,  or  shorten  the  credit,  ^^  as 
where  the  parties  enter  into  a  personal  contract  for  a  spe- 
cific sum.^  The  lien  may  be  modified  or  displaced  oy 
agreement,  express  or  implied,  ^^  but  is  not  waived  by  a 
statement  in  tlie  bill  of  lading  that  freight  has  been  set- 
tled." 

1  Webb  V.  Anderson,  Taney,  504. 

2  Raymond  v.  Tvson,  17  How.  53 ;  Packard  v.  The  Loolsa,  2  Wood,  is 
M.54;  Buggies  V.  Iiucknor.l  Paine,  863;  Chandler  v.  Belden,  18  Johns. 
167;  Lucas  9.  Nockeiis,  4  Binff.  ?20:  Cowell  v.  BlmpsOn,  16  Ves.  Jr.  275; 
Campion  v.  Col  Tin,  3  Bing.  N.  C.  17;  Chase  v.  Westmore.  5  Mauie  A  S. 
180;  Crawsliay  V.  Horafray,4  Bam.  A  Aid.  52:  Fox  v.  Holt,  4  Ben.  287  ; 
The  Eddy,  5  Wail.  481 :  The  Bird  of  Paradise,  6  Wall.  658:  Small  v» 
Uoates.  9  Binff.  574:  Tate  v.  Week,  8  Taunt.  280;  Kimball  v.  The  Anna 
KlmbaU,  2  Cliff.  4;  8.  C.  8  WalL  37;  Bears  v.  Bags  of  Linseed,  1  ClifE.  68; 
SaviUe  V,  Campion,  2  Bam.  A  Aid.  508;  HomoMtto  v.  farran*  3  Bam. 
*  Aid.  497. 
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^s  BiigBlM«.-BQeikBOr,l  Paine,  SSB;  The  Bird  ofAndlse,  s  WftU. 
oS6;  Crawslui7v.Hoiii£ny»4Bani.AAl<L50. 

4  Baymond  v.  TTson,  17  Row.  70;  The  Bird  of  PatBdlse,  0  WalL  HSj 
Campion  v.  Ck>Ivin,  3  Bing.  N .  0. 17 ;  Sterenspn  «.  Blakelock,  1  Uaale  A 
8. 535J  Wilson  v.  KTmer,  1  Manle  A  8. 157:  Nelsh  «.  Oiaham.  8  El.  is  B. 
606;  a»wBbaar«.BiOiiifrfiy»4  Bam.  &  Aid.  00;  Finney 0.WeuB,  10  Conn. 
104;  Howard  «.  ]Iacond£ay»  7  Qray*  610. 

6  Tbe  ElmlMU,  S  WaD.  43;  Foster  v  Colby,  3  Ez.  704. 

6  Baymond  v,  Tyson,  17  How. 70;  Certain  Logs  of  Mabogany,  3  Bnm. 

7  Bayniend  ¥,  Tfmm,  17  How.  70;  Crswtfiay  v.  Bomfray,4  Barn.  A 
Aid.  60;  Cliandler  v.  Belden,  18  John&  167. 

8  Padoird  V.  The  Lonisa,  3  Wood.  A  K.  06;  Perkins  v.  HUl,  3  Ibid. 
156;  The  Volanteer,  1  Soul.  651 :  The  Tan  Bark  Case,  1  Brown  Adm. 
151;  Sears  o.  Ban  of  Linseed,  1  Cliff.  73;  Baymondv.  Tyson,  17  How. 
OS :  Anonymoa8,1ll  Mod.  6 ;  Sanders  v.  Tana^Uer,  4  Q.  B.  360;  Skinner 
«.  trpshaw,  3  Ld.  Baym.  753. 

9  The  Bird  of  Paradise,  0  Wan.  058;  The  Klmhall,  3  WalL  44;  Certain 
Logs  of  Mahogany,  7  Sam.  669;  The  Volanteer,  1  Snm.  651«  denying 
Biney  «.  OladBtone,  3  Maole  A  Sw  306. 

10  The  Emily  Bonder,  17  Wall. 670:  The  Kimball,  3  Wall. 37;  8. C. S 
Cliff.  4;  Baymond  v.  Tyson,  17  How.  63;  Crawshay«*  Homfray,  4  Bam. 
A  Aid.  60;  FOX  V.  Holt,  4  Ben.  387;  The  Eddy.  OwaU.  481:  Buggies  v. 
Bncknor,!  Paine,  383;  Chandler  v.  Belden.  18  Johns.  157;  Lucas  to. 
NockeUs,  4  Bing.  729:  Cowell  r.  Simpson,  16  Yes.  Jr.  275;  Chase  v. 
Westmore,  5  Maole  A  S.  180;  Crawshay  v.  Homfray,  4  Bam.  A  Aid. 
82;  Raymond  9.  The  Ellen  Stewart,  6  McLean,  271,  distinguishing  The 
Nestor,  1  Sum.  73. 

11  The  Bird  of  Paradise,  6  WalL  660;  TamtBoo  v.  Simpson,  Law  Bep. 
1 C.  P.  363. 

13  Bs  parte  Lewis,  3  GaiL486;  Ghilstle  ••  Lewis,  3  Brod.  A  B.  410 1 
Phmips  V.  Bodle,  16  &st»  647. 

13  The  Bird  of  Paradise,  6  WaO.  646.  And  see  The  Eddy,  5  WaU.  481. 

14  Oracle  v»  Palmer,  8  Wheat.  005,  reversing  S.  C.  4  Wash.  C.  C.  110. 

§  288b  Iden,  when  not  divested.— The  lien  is  lost  by 
an  unconditional  delivery  of  the  caigo,^  but  otherwise  if 
conditions  are  annexed;^  a  delivery  to  the  consignee, 
with  the  understanding  that  the  lien  Is  to  continue,  does 
not  divest  the  lien.*  The  delivery  must  be  made  with  in- 
tent to  part  with  the  lien :  mere  manual  deliverydoes  not 
necessarily  operate  to  dischaiige  the  Uen.^  The  mere 
Intent  of  the  master  to  retain  the  lien  and  not  communi- 
cated, where  consignee  bought  and  paid  for  the  cargo 
delivered,  without  demanding^  the  freight,  Is  not  sufficient 
to  avoid  the  loss  of  the  lien.<^  The  lien  is  not  divested  by 
delivery  of  goods  in  warehouse,*  nor  is  the  lien  disoharged 
by  transfer  of  the  property.^ 

1  Klmballv.  The  Anna  KlmhalLSClUf.  4 1  Sean  V.  Bags  of  Linseed, 
1  Cliff.  88;  8.  C.  1  Black,  108:  The  Tan  JBaari  Case,  1  Brown  Adm.  161; 
The  Bird  of  Paradise,  6  Wall.  656;  The  Eddy,  ft  WaU.  481;  Baymond  v. 
Tyson,  17  How.  68.  ,  -*  ,  ^^ 

2  Klmhall  V,  The  Anna  Klmhall,  3  Cliff.  4;  Sears  r.  Bags  of  Llnseed» 
1 G1UL68;  8.  C.  1  Black*  108;  The  Xtei  Back  Case,  1  Brown  Adm.  UL 
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S  Bags  of  Linseed,  I  Blaclt,  106;  Tbe  KlmlMdl,  9  "WtSL  44;  Oangli- 
ran  v.  Tons  of  Goal,  18  How.  Ft,  2ft. 

4  Craughran  v.  Tons  of  Goal,  18  How.  Fr.  25;  8. 0. 15  Int.  Ber.  Bee. 
84;  4  Blatchf.  968;  The  Santee,  2  Ben.  527. 

5  Tbe  Tan  Bark  Gase,  1  Brown  Adm.  151;  Bags  of  Linseed,  1  Blaek, 
108;  BIgelow  v,  Heaton,  4  Benlo,  496« 

6  Kimball  p.  Tbe  Anna  Kimball,  2  Cliff.  15;  Tbe  Yolnnteer,  1  Bnm. 
551 ;  Certain  Logs  of.  Mabogany,  2  Snm.  569. 

7  Webb  V.  Anderson,  Taney,  618;  Small  v.  Moates,  9  Blng.  574. 

§  289.  Recoupment  from  freight.^ An  owner  of 

foods  damaeed  bv-  fault  of  the  carrier  is  entitled  to  a  re- 
atement  ofthe  freight  to  the  extent  of  the  damage,^  as 
on  loss  of  part  of  the  voya^e,*^  or  part  of  cargo."  Un- 
reasonahle  delay  in  delivering  is  not  a  defense  to  a 
libel  for  the  freight,  without  proof  of  damage  through 
such  delay.*' 


Blatcbf .  44. 

2  Weston  v.Mlnot,  9  Wood.  *  11.443;  Atkinson  «.Bttome,  10  East, 
fiSO. 

9  Weston  «.  Uinot,  9  Wood.  *  K.  443;  Bttcbie  v.  AtUnsom,  10  Easti 
»5. 

4  Ppgev.Manrb,!  Holmes,  292. 
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CHAPTER  XTTT. 
GENERAL  AVERAGE. 

290.  Doctrine  of. 

291.  Sacrifice  must  be  yolcmtary. 

292.  Effort  must  be  succeasfuL 

293.  Damaee  to  the  vessel. 

294.  Voluntary  stranding. 

295.  Damage  or  loss  of  cargo. 

296.  Loss  by  jettison. 

297.  Expenses  of  saving  ship  and  cargo. 

298.  Contributory  interests. 

299.  What  property  contributes. 
800.  Gontriuutory  values. 

301.  Adiustment. 

302.  Enforcement  of  claim. 

'  §  290.  Doctrine  of.— General  average  is  a  contract 
by  the  owners  of  the  vessel,  cargo,  and  freight  towards 
loss  sustained  for  the  benefit  of  all.  Partial  or  particular 
average  means  only  a  partial  loss.^  The  doctrine  of 
general  average  contribution  is  founded  on  the  principles 
of  equity  and  natural  justice. ^  To  constitute  a  general 
average  three  things  must  concur:  first,  a  common  danger 
Imminent  and  apparently  inevitable  j  second,  a  voluntary 
sacrifice  to  avoM  it;  and  third,  success  in  the  attempt.^ 
The  property  saved  and  the  property  sacrificed  must  be 
exposea  to  a  common  danger.'^  A  common  danger  must 
occur,  in  which  the  ship,  cargo,  and  crew  participate;  it 
must  be  imminent  and  apparently  inevitable,  except  by 
voluntarily  incurring  the  loss  of  a  portion  to  save  the  re- 
mainder.6  The  greater  and  more  imminent  the  peril,  the 
more  meritorious  the  claim  for  contribution,  where  the 
sacrifice  was  voluntary,  and  contributed  to  save  associated 
interests  from  impending  danger.^  The  master  may 
select  another  and  less  peril,  and  recover  on  the  genersbl 
average  from  the  cargo  saved.  ^  There  may  be  a  choice 
of  perils,  even  when  there  is  no  possibility  of  perfect 
safety.  8  Where  the  vessel  and  cargo  are  in  common 
peril,  and  the  master,  to  avoid  a  greater  peril,  selects 
another  and  less  peril,  he  may  recover  on  general  average 
from  the  cargo  thereby  savea.^  As  on  a  decision  to  enter 
a  bay  without  a  pilots  where  the  danger  of  remaining  out- 
side is  greater  than  running  in.^<)  In  an  emergency,  it  is 
presumed,  in  the  absence  oi  contradictory  proof,  that  the 
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master's  deoision  was  wisely  made.^^  The  owner  of  a 
vessel  is  not  entitled  to  contribution  for  damages  sus- 
tained or  expenses  incurred  by  perils  of  the  seas,  ifshe  was 
unseaworthy  when  she  left  the  port.i^  The  question  of 
contribution  does  not  depend  upon  the  amount  of  dam- 
age.^3 

1  Coster  v.FhcBnlx  Ins.  Go.  2  Wash.  0.  0.  51.  And  see  Potter  «. 
Ocean  Ins.  Co.  3  Sam.  27;  Peters  v.  Warren  Ins.  Co.  1  Story,  463. 

2  McAndrews  v.  Thatcher,  3  Wall.  372 ;  Kimlck  v.  Holmes,  25  Pa.  St. 
W6;  Stater  v.  Hayward  Bubber  Co.  26  Conn.  128. 

8  Barnard  V.  Adams,  10  How.  270:  Columbian  Ins.  Co.  v.  Ashbr,  13 
Pet.  881;  Scudder  v.  Bradford,  14  Pick.  13;  Delano  v.  Cargo  of  'md 
Gallatin,  1  Woods,  644. 

4  Delano  V.  Caigo  of  The  Gallatin,  1  WoodSf  643. 

5  Barnard  V.  Adams,  10  How.  270;  Delano  v.  Cwgo  of  the  Gallatin, 
1  Woods,  644 ;  Colombian  Ins.  Co.  v.  Ashby,  13  Peters,  231. 

6  The  Star  of  Hope,  9  Wan.  229;  Barnard  v.  Adams,  10  How.  270. 

7  O'Connor  v.  The  Ocean  Star,  1  tiohnes,  248;  The  Watchful,  1 
Brown  Adm.  469. 

8  The  Star  of  Hope,  9  WaQ.  233 ;  Sims  v.  Gomey ,  4  BInn.  513. 

9  O'Connor  «.  The  Ocean  Star,  1  Holmes,  248. 

10  The  Star  of  Hope,  9  WalL  234;  Bea  v.  Catler,  1  Spragne,  135b 

11  The  Star  of  Hope,  9  Wall.  234 ;  Patten  v.  Darllnff,  1  Cliff.  254 ;  Law* 
rence v. Mlntnm, ITaow.  100;  Dapont v.  Vance,  19 How.  1G2. 

12  Wilson  «.  Cross,  83  CaL  60. 

18  Mntnal  Safe  Ins.  Co.  v.  The  Geoige,  Oloott,  99;  Oolmnblan  Ins.  Co. 
«.  Ashby,  13  Pet.  831 ;  4  Ibid.  139. 

§  291.  Sacrifice  must  be  volimtary.— A  common 
danger  must  exist,  and  the  sacrifice  of  a  part  must  be  vol- 
untary.i  There  must  be  an  intent,  a  deliberate  purpose 
to  sacrifice  the  thine,  at  all  events,  or  at  the  very  least  to 
put  it  in  a  situation  m  which  the  danger  of  eventual  de- 
struction would  be  incurred.^  Whatever  the  master  does 
in  distress,  for  the  preservation  of  the  whole,  as  in  cutting 
away  masts  or  cables,  or  throwing  goods  overboard  to 
lighten  his  vessel,  is  brought  into  general  average  ;&  but 
the  cutting  of  a  cable  to  avoid  an  apprehended  collision 
is  not  a  case  of  general  average.^  A  consultation  between 
the  master,  officers,  and  crew,  though  proper  in  some  cases, 
need  not  precede  a  voluntary  sacrifice.^  Where  the  ship 
and  cargo  belong  to  the  same  person,  the  voluntary  sacri- 
fice of  part  of  the  vessel  is  to  be  borne  by  the  ship  and 
cargo  alike,  as  if  owned  by  separate  persons.^  If  a  voy- 
age is  abandoned  by  necessity,  it  is  not  a  case  of  general 
average.  7  Bo  the  loss  by  an  accidental  collision  of  two 
vessels,  without  fault  on  either  side,  is  not  a  case  of  gen- 
eral average.8 
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1  Delano  «.  Oarsro  6f  the  Qallatln,  1  Woods,  843 ;  CMse  «.  Beffly,  9 
'Wash.  C.  0. 298;  Sims  p.  Garney,  4  Binn.  513;  Gray  v.  Wain,  2  Serg.  A 
K.  229;  Barnard  o.  Adams,  10  How.  270. 

2  Walker  v.  TJ.  8.  Ins.  Co.  11  Ser?.  &  B.  61;  Lee  v.  Griimell,  ft  I>a0r, 

ill. 

3  Jackson  V.  Chamock,  8  Term  Bep.  509;  Price  «.  Noble,  4  Taa&t. 
123. 

4  The  John  Perkins,  11  Law  Bep.  N.  S.  87. 

5  Colombia  Ins.  Co.  v.Ashhy,  13  Pet.  331;  Sims  v.  Qmney,  4  Blnn. 
813. 

6  Potter  o.Proy.  Wash.  In.9.Co.  4  MasQUf  298:  Griswold  v.  Vjdoa 
Mot.  Ins.  Co.  8  Blatchf.  231 ;  Maorgrath  o.  Church,  1  Calnes,  196;  Jumel 
p.  Mar.  Ins.  Co.  7  Johns.  412;  WMams  v.  London  Assn.  Co.  1  maiile  A 
8. 821. 

7  Williams  v.  Suffolk  Ins.  Co.  8  Sum.  510. 

8  Peters  r.  Warren  ^ns.  Co.  9Snm.  893;  Stanonds-e.  White,  8  Bam. 
A  C.  805;  Dalgllsh  v.  Davidson,  5  Dowl.  ^  B.  6;  Loving  v,  Neptune  Jna. 
Co.  20  Pick.  411 !  Thornton  V.  IT.  S.  12  Me.  150;  StroSttr.N;  Y.  Hre. 
men's  Ins.  Co.  ll  Jcriins.  Xi3 ;  Depau  v.  Ooeui  Ins.  Go.  ft  Dow.  €8. 

§  292.  Effort  to  save  must  be  Buooesafnlw-^It  is 

the  safety  of  the  property  and  not  the  voyage  which  con- 
stitutes the  foundation  of  general  average:  ^  for  where 
there  is  nothing  saved  there  can  be  no  contrloutionin  any 
case;^  nor  if  at  the  time  of  making  the  sacrifice,  there 
was  no  possibility  of  saving  the  cargo.^  General  average 
can  only  arise  where  the  sacrifice  for  the  common  benefit 
has  accomplished  the  object.^  It  is  the  deliverance  from 
an  immediate  impending  peril  by  a  common  sacrifice, 
which  constitutes  the  essence  of  the  claim.^  The  attempt 
to  avoid  the  peril  must  be  to  some  practical  extent  sue- 
cessf  ul ;  ^  some  definite  advantage  must  have  sprung  from 
it,  and  a  final  preservation  must  ensue;  ^  the  sacrifice  of 
ajpart  must  contribute  to  the  savins  of  the  residue.^ 
Where  the  loss  did  not  contribute  to  the  preservation  of 
the  goods  saved  it  is  not  a  case  of  general  average,^^  as 
where  after  saving  the  goods  by  landing  them,  the  vessel 
was  subsequently  captured.^^ 

1  Colombia  Insorance  Co.  «.  Ashby.  13  Pet.  831;  The  Confltess,  1 
Biss.  46;  Gray  v.  Wain,  »  Senr.  A  B.  2»;  Com  v.  BeUIy,  8  Waw.  0. 0. 
298;  Sims  v.  Gumey,  4  Binn.  5l3. 

2  The  Star  of  nope,9  WaU.  2a9rB«Bara«.  AdaiQB,  10  How.  270; 
Patten  v.  Darling,  1  Cm.  254. 

8  Crockett  v.-Dodge,  13  SSe.  190. 

4  Williams  V.  StiffoUt  Ins.  Co,  3  Sum.  510:  Scvdder  v.  Bradford,  14 
Pick.  13:  McAndrews  «•  Thatcher,  8  WalL'SiO:  Barnard  «.  Adams,  10 
.How.  270. 

5  Colombia  Ins.  Co.  v.  Aaliby,  18  Pet  881;  Bonuffd  r.  Adaios,  10 
How.  270. 
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6  The  Star  of  Hope,  9  Wan.  229;  Patten  «.  I>arUi)gr/l  CBff.  254;  Baiv 
mrd  «.  Adams,  10  jSow.  270;  Sims  «.  6iimey.'4  Blmi.  513;  Case  •• 
BeiUy,  3  Wasb.  C.  C.  296;  Gsay  v.  Wain,  2  Serg.  &  B.  229. 

7  Lee  V.  Orinnell,  5  Dner,  411. 

8  Delano  v.Gaigo  of  The  GaOatin,!  Woods,  042. 

9  HcAndrews  v.  Thatcher,  8  WalL  374;  Shepherd  v.  WHght,  1  Eq« 
Ca8.Abr,114.  •       *-  -•    .       -a 

10  Horan«.  jQne8,7EIUs&B.532. 

§  293.  Damage  to  the  vessel— Damage  done  to  the 
knees  and  timbers  of  the  vessel,  caused  by  swelling  of  the 
cargo  by  water  let  in  by  scuttling,  is  a  subject  of  general 
average ;  ^  so,  the  loss  of  a  boat  cut  away  from  the  stern 
davits,^  and  the  loss  of  sails  and  spars  on  account  of  the 
stress  of  the  weather,  to  avoid  a  lee  shore  or  escape  from 
an  enemy  or  pirate ;  >  so,  cutting  away  masts  and  rigging,^ 
80,  damage  caused  to  the  bulwarks  by  cutting  away 
masts  ana  spars,  ^  are  subjects  of  general  average.  Where 
a  vessel  was  dragging  ber  anchors  toward  the  shore,  and 
the  master  cut  away  the  masts  to  prevent  her  drifting, 
and  thereupon  she  brought  up,  but  after  an  hour  she 
drifted  again  and  was  wrecked,  the  cargo  saved  is  not 
liable  in  general  average.*  Where  the  mast,  spars,  rig- 
ging, and  sails  were  carried  away  by  stress  of  weather, 
and  were  hanging  overboard  and  subsequently  cut  away 
to  preserve  the  vessel  and  cargo,  the  contribution  should 
be  proportionate  to  the  value  of  these  articles  only  when 
hanging  to  the  vessel's  side.?  If  the  bulwarks,  stanchions, 
bulkheads,  or  decks  of  a  ship  are  cut  away  for  the  pur- 
pose of  saving  the  goods,  it  is  regarded  as  a  general  aver- 
age.s  Where  the  master  cut  the  cable  of  his  best  bower 
anchor,  and  with  it  fastened  the  vessel  to  the  pier  from 
which  she  was  in  danger  of  being  drifted  by  the  fury  of 
the  storm,  it  was  a  case  of  general  average.^  The  right  to 
contribution  does  not  extend  beyond  those  who  volun- 
tarily embark  in  a  common  adventure;  so,  no  claim  exists 
against  a  vessel  for  cutting  a  cable  to  avoid  a  collision,  lo 
Damage  sustained  in  defense  of  a  vessel  from  a  public 
enemy  is  not  a  subject  of  claim  to  contribution,^^  nor 
damage  done  to  ships,  to  extinguish  a  spontaneous  com- 
bustion of  part  of  the  cargo.^ 

1  Leev.  GiinneIl,5Daer,810. 

2  Lenox  V,  U.  S.  Ins.  Go.  8  Johns.  178;  Hall«.  Ooean Ina.  Co.  21  Pick. 

472. 

8  Covington  v.Boberts,  2  New  Bep.  878.    Con^o,  Shtflt.LoulslaiHi 

St.  Ins.  Co.  6  Mart.  N.  S.  629. 

4  Potter  V.  Piov.  Wash.  Ins.  Co.  4  Mason,  288. 
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6  Patten  e.  Darling.  1  Cliff.  266;  Barnard  v.  Adams,  10  How.  270; 
Columbia  Ids.  Co.  V.  Ashby,  13  Pet.  331;  Oaze  v.  Beilly,  3  Wash.  C.  O. 
298;  Sims  v.  Gumey,  4  Binn.  513;  Gray  v.  Wain,  2  Serg.  &  B.  228. 

6  Scudder V.Bradford,  14  Pick.  13;  Williams  v.  Suffolk  Ins.  Co.  3 
Sum.  510;  Whitterldge  v.  Norrls,  6  Mass.  125;  Nlckerson  a.  Tyson,  8 
Mass.  467;  Maggrath  v.  Church,  1  Clones,  196;  Sansom  v.  Bally4  DaJl* 
459;  Sims  v.  Gumcy,  4  Binn.  524. 

7  Nlckerson  v.  Tyson,  8  Mass.  467. 

8  Nelson  v.  Belmont,  5  Duer,  310. 

9  Blrkley  v.  Presgrave,  I  East,  219;  Marsham  v.  Dutrey,  SeL  Cas.  in 
Ev.  58. 

10  The  John  Perkins,  21  Law  Bep.  97. 

11  Taylor  v.  Curtis,  6  Taunt.  603;  S.  C.l  Holt.  194. 

12  Crockett  V.  Dodge,  12  Me.  190. 

§  294.  Voluntary  8trandi]ig.~A  voluntary  strand- 
ing of  a  vessel  to  avoid  capture,  foundering,  or  wreck,  is 
a  case  of  general  average.  ^  Although  the  ship  was  totally- 
lost,  yet,  if  the  stranding  was  voluntary,  and  designed  for 
the  common  safety  and  resulted  in  saving  the  cargo,  the 
case  is  a  proper  one  for  general  average  as  to  the  property 
Baved.2  If  the  voluntary  act  of  the  master  and  crew  is 
the  direct  occasion,  the  efficient  motive  and  cause  of  the 
stranding,  the  loss  becomes  one  of  general  average.^  If 
the  stranding  was  induced  by  the  will  of  man,  it  is  a 
voluntary  stranding.*  If  the  will  of  man  did,  in  some 
degree,  contribute  to  the  stranding,  it  is  enough  to  con- 
stitute a  voluntary  stranding  within  the  meaning  of  the 
commercial  law,5  if  the  object  be  accomplished.*  So, 
where  the  master  voluntarily  slips  her  cable  to  allow  the 
vessel  to  be  thrown  on  the  beach  to  avoid  a  total  loss,^ 
and  accidentally  striking  on  a  rock,  will  not  change  the 
intentjS  or  if  he  give  her  a  direction  to  a  part  of  the  shore, 
where  she  could  lie  more  safely,  and  by  so  doing  the  ves- 
sel is  lost  and  the  cargo  saved,  it  is  a  voluntary  sacrifice 
and  an  average  loss.^  If  he  believed  there  was  an  im- 
minent peril  of  being  driven  on  a  rooky  or  dangerous 
coast,  and  that  the  peril  was  avoided  by  a  voluntary 
stranding,  it  is  sufficient.  i<>  The  question  of  contribution 
turns  on  the  fact  of  a  voluntary  shipwreck  for  the  good  of 
all  concerned,  11  or  to  promote  the  general  safety  ;i'*  but 
if  rendered  necessary  oy  any  unjustifiable  deviation  or 
negligent  act  of  the  master,  the  loss  must  be  attributed  to 
that  fault  rather  than  the  sea  peril,  i*  Where  the  captain, 
having  no  possible  means  of  saving  the  vessel  and  cargo  and 
preserving  the  lives  of  the  crew,  slipped  her  cables,  and 
ran  her  on  shore  for  the  safety  of  the  c^ew  and  preserva- 
tion of  the  vessel  and  cargo,  it  is  a  case  ol  voluntary- 
stranding;  1*  and  where  she  is  afterwards  recovered  and 
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X>erfoTms  the  voyage,  the  damages  resulting  from  this 
sacrifice  are  to  be  borne  as  a  general  average.^^  Where 
the  bows  of  a  vessel  were  cut  by  ice,  and  she  and  the 
cargo  were  in  danger  of  going  down  in  deep  water,  and 
the  master  stranded  her  in  smillow  water,  the  case  was 
one  of  voluntary  stranding,  authorizing  a  contribution  in 
general  average,  although  a  portion  of  the  cargo  was 
wet;i*  but  where  a  part  of  the  cargo  was  injured  by 
crater  coming  in  through  the  holes  made  by  the  ice,  and 
the  vessel  injured  thereby,  the  injury  was  a  damage  from 
a'peril  of  the  sea,  and  not  to  be  allowed  in  general  aver- 
age. ^7  Wher6«  daring  a  severe  storm,  the  mizzen  sail  was 
80  torn  that  the  vessel  could  not  be  kept  up  to  the  wind, 
but  fell  off  Into  the  trough  of  the  sea,  and  was  in  danger 
of  being  thrown  upon  her  beam  ends,  and  she  was  accord- 
ingly run  ashore,  it  was  a  case  of  voluntary  stranding, 
though  the  vessel  proved  a  total  loss,  her  cargo  being 
almost  all  saved.  ^^ 

1  The  star  of  Hope,  9  Willi.  232;  Fowler  v.  Batbbones,  12  WalL  117 ; 
Nelson  v.  Belmont,  21  N.  Y.  36;  McAndrews  v.  Thatcher,  3  WalL  347 ; 
Barnard  v.  Adams,  10  How.  270;  Lewis  v.  Williams,  1  Hall,  430. 

2  Golnmbian  Ins.  Co.  v.  Ashby,  13  Pet.  343 ;  Gasse  v.  Bellly,  3  Wash.  0. 
C.298;  Slmsr.  Onmeyjjl  Binn.  513;  Gray  v.  Wain,  2  Serff.  A  B.  228 ; 
Barnard  V.  Adams,  10  How.  270:  Fowler  v.  Bathbones,  12  WaU.  117;  S. 
C.  6  Blatchf.  294;  The  Star  of  Hope,  9  WaU.  203;  Mutual  Safe.  Ins.  Go. 
V.  The  Georve,  Olcott,  99,  disapprovliur  Bradhurst  v.  Golumblan  Ins. 
Co.  9  Johns.  9.  And  see  Merltaew  v.  Sunpson,  4  Allen,  192;  Patten  v. 
Darling,  1  Cliff.  254 :  Bales  of  Cotton,  8  Blatchf.  221 ;  Wbitteridge  v. 
Korris,  6  Mass.  125;  Bea  v.  Cutler,  1  Spragoe,  135;  Stuigess  v.  Gai^y*  ^ 
Curt.  68. 

3  Mutual  Safe.  Ins.  Go.  v.  The  OeorgOi  Olcott,  100;  Gray  v.  Wain,  2 
Serg.  A  B.  228:  Gaze  v.  BeiUy.  3  Wash.  G.  0. 298;  WhitMridge  v.  Norrls* 
6  Mass.  125 ;  Suns  v,  Gumey ,  4  Binn.  513. 

4  The  Star  of  Hope,  9  WaU.  203. 

5  The  Star  of  Hope,  9  WaU.  203. 

6  Gaze  r.  BeiUy,  3  Wash.  G.  G.  298 ;  Fatten  v.  Darling,  1  GUff.  254 ; 
Bathbone  v.  Fowler,  6  Blatchf.  294;  8.  G.  12  WalL  162;  Bales  of  Cotton, 
8  Blatchf.  221. 

7  Stuigess  V.  Gary,  2  Curt.  59. 

8  Bea  v.  Cutler,  1  Sprague,  137;  7  How.  729;  Sims  v.  Gumey,  4  Binn. 
513;  WaUcer  V.  U.  S.  Ins.  Co.  11  Serg.  A  B.  61. 

9  Bamwd v.  Adams,  10  How. 270LGaze  v.  BelUy,  3  Wash.  G.  G. 298; 
Sims  V.  Gumey,  4  Binn.  513;  Gray  v.Waln,2  Serg.  &  B.229;  Fitzpatrick 
V.  Bales  of  Cotton,  3  Ben.  47;  Columbian  ins.  Co.  v.  Ashley,  13  Pet.  331; 
Bea  v.  CuUer,  1  Sprague,  135. 

10  Barnard  v.  Adams,  10  Hdw.  302:  Gaze  v.  Bellly^  Wash.  G.  G.  298; 
Sims  t>.  Gumey,  4  Binn.  513 ;  Gray  v.  Wain,  2  Serg.  &  B.  229 ;  Columbian 
Ins.  Co.  V.  Ashby,  13  Pet.  331:  Bales  of  Cotton,  8  Blatchf.  226;  S.  C.  S 
BjBO.  42;  The  Star  of  Hope,  9  WalL  208. 

11  Gaze  V.  Bellly,  3  Wash.  G.  G.  309 ;  Glarkson  v.  Phosnlx  Ins.  Go.  0 
Johns.  1. 

12  O'Connor  v.  The  Ocean  Star.  1  Holmes.  248. 
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U  The  PcrtaiiMiitb,  9  WalL  682;  O'OoBiiar  «.  Hie  Ooean  8tw,  1 

Holmes,  248. 

14  Columbian  Ids.  Go.  v.  AsUiy,  U  Pet.  m ;  Bales  of  Cotton.  8 

Blatcli£.2aa. 

15  Colombian  Ins.  Co.  v.iLslibyp  13  Pet  S42,den7ingBn4]iunte*CO' 
lombiaa  Ins.  Co.  9  Johns.  9. 

16  Batbbone  v.  Fowler,  6  Blatchf .  294;  S.  C.  12  WaU.  162. 

17  Batbbone  v.  Fowler,  6  Blatchf.  294;  B.  C.  12  Wall.  162. 

18  Bales  of  Cotton,  8  Blatchf.  221. 

§  295.  Damage,  or  loss  of  oareo.— The  loss  or  dam* 
age  to  the  cargo  oy  pouring  water  down  to  eztingnish  a 
fire,i  or  bv  scuttling  the  vessel  to  extinguish  a  fire,  is  the 
subject  of  general  average.^  The  damage  done  to  goods 
by  water,  which  unavoidably  g^es  down  a  ship's  hatches 
opened,  or  other  opening  made  for  the  purpose  of  a 
jettison,  is  contributed  for  in  general  average,'  or  by 
water  enterii^  through  the  aperture  on  the  mast  being 
cut  away.'^  But,  in  case  of  a  stranding,  a  part  of  the 
cargo  being  injured,  it  is  not  a  case  of  general  average, 
but  a  damage  tTom  a  peril  of  the  seas.'  n  it  be  necessary 
to  remove  the  cargo,  and  after  removal  it  is  destroyed  by 
fire,  it  is  not  a  voluntary  sacrifice,  nor  a  case  of  general 
average.  0  So,  where  the  removal  of  the  cargo  increased 
an  incipient  decay  and  hastened  a  partial  destruction,  it 
is  not  a  case  of  general  average.  ^  Where  goods  were  in- 
herently prone  to  decay  or  to  deteriorate  during  a  delay 
in  a  port  of  necessity,  the  owner  cannot  claim  for  a  general  • 
average.  8  The  takmg  of  the  property  of  the  shipper  on  a 
forced  loan  is  a  case  of  general  average  ;<^  so,  sacnflces  by 
sale  of  cargo  to  raise  means.^^  A  sale  of  part  of  the  cargo 
is  equivalent  to  a  hypothecation  of  the  whole,  and  a  fit 
subject  of  general  average.^^  Where  cargo  was  sold  at  a 
port  of  refuge,  and  the  proceeds  applied  for  the  common 
Denefit,  the  vessel,  freight,  and  ca^o  are  bound  to  oox^ 
tribute  in  like  manner  as  if  the  cargo  had  been  jet- 
tisoned;^^ so,  where  sold  for  necessaries  to  enable  the 
ship  to  prosecute  her  voyage,  ^^  in  case  ship  and  owsem 
could  not  satisfy  the  claim;  1^  so,  where  sold  for  the  pur- 
pose of  making  repairs,  u  or  to  relieve  the  vessel  from 
seizure  for  non-payment  of  sound  dues,i<^  but  the  owner 
cannot  claim  general  average  where  the  master,  in  a  port 
of  necessity,  sold  the  cargo  to  pay  money  raised  on  Dot- 
tomry." 

1  Nelson  V.  Belmont,  5  I>uer,323;  Leee.  CMnneQ^  ADoer,  46l|  mmkk 

9.  Holmes,  25  Pa.  St.  866. 

2  Nelson  v.  Belmont,  5  Duer,  810;  Lee  v.  Grlnnell,  6  Duer,  406. 
8  C6himblaIns.Co.9.Aahb7,18Pet.848. 
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4  MMnatii  v.  drardi,  1  Gaines,  196;  Saltns  ».  Oqmii  Ins.  Oo.  14 
Jolms.138. 

6  Sathbone  v.  Fowler,  6  Blatcbf .  394;  8.  C.  12  WalL  182. 

6  Shelton  v.  The  Mary,  6  Law  Bep.  75;  S.  0. 6  Ibid.  73^  .1  Spragae,  17. 

7  Bond  v.  The  Superb,  1  WaU.  Jr.  355. 

8  Bond  9.  The  Soperb,  1  WalL  Jr.  355,  dlwtlngnlwhing  Maggratb  v. 
Chnreh,  1  Calnes.  19^ 

9  TheMary,  1  Spragae,54;  Sims  v.  Willing,  8  Serg.  A  R.  103;  The 
Packet,  3  Mason. 

10  The  Star  of  Hope.  9  Wall.  208;  Orrok  v.  Comm.  Ina.  Co.  21  Pick. 
4S6. 

11  The  Oratitadine,  3  C.  Bob.  240;  Richardson  «.  Nonne,  3  Bam.  A 
Aid.  237:  The  Gonstancia. 4  No»  of  Gas.  677:  The  Leonldas.  Olcott.  16; 
The  Hoflnung,  6  C.  Bob.  383 ;  Mut.  Safe.  Ins.  Go.  v.  The  Oeoige,  Olcott,  Oft. 

12  The  Packet,  3  ICason,  260;  Olles  v.  Eagle  Ins.  Go.  2  Met.  144. 

IS  The  Packet.  3  Mason,  260;  Giles  v.  Eagle  Ins.  Oo.  2  Met  144;  The 
Xioonldas,  Olcott,  15. 

14  The  Leonldas,  Olcott,  16;  American  Ins.  Co.  v.  Coster,  S  Paige,  328; 
The  Gratitiidlne.  3  G.  Bob.  240,  The  Hoffnung,  6  G.  Bob.  388:  The 
Facket.  3  Mason,  260;  Mut.  Safe  ioa.  Go.  v.  The  Qeoi^;e,  Olcott,  96;  The 
Mary,  1  Sprague,54. 

15  Shelton  9.  The  Mary,  6  Law  Rep.  75;  Dupont  «.  Yaiioe,  19  How. 
173;  Pope  v.  Nlckerson,  3  Story,  465. 

16  Dobson  V.  Wilson,  3  Camp.  487. 

17  Pope  V.  Nlckerson,  8  Story,  465. 

§  296.  Loss  by  jettison. --^ContiOyeisies  more  fre- 
qaently  arise  id  cases  where  the  sacri^ce  was  made  by 
jettison  of  portions  of  the  cargo,  than  any  other  disaster. ^ 
A  jettison  is  permitted  only  in  case  of  extreme  necessity.^ 
Where  the  unseaworthiness  of  the  vessel,  at  the  time  of 
Bailing  on  the  voyage,  caused  or  contributed  to  produce 
the  necessity  for  the  jettison,  the  vessel  is  liable  for  the 
whole  value  of  the  goods  thrown  overboard.*  Where  a 
part  of  the  cargo  is  thrown  overboard,  a  contribution 
might  be  required  from  the  owners  of  the  vessel,  and  of 
the  cargo  saved ;  ^  as  when  thrown  overboard  to  escape 
capture.^  The  loss  must  be  borne  in  due  proportion  by 
all  benefited  by  the  jettison.^  It  should  be  contributed, 
for,  though  it  happen  to  articles  described  as  perishable,  ^ 
jettison  may  be  regarded  as  voluntary,  notwithstanding 
that  but  for  such  saorifiee  a  total  loss  would  have  been 
inevitable.^  Where  by  the  bill  of  lading  it  is  agreed  that 
a  portion  of  the  4»i<rgo  shall  be  carried  on  deck,  the  vessel 
must  contribute  for  the  loss  of  the  deck  load  by  jettison.* 
Where  the  loading  on  deck  was  with  the  consent  of  the 
merchant,  the  carrier  will  not  be  responsible  in  case  of 
jettison.  ^0  If  goods  laden  on  deck  with  consent  of  the 
flhipper,  under  a  bill  of  lading,  excepting  "dangers  of 
Bavigation/'  aire  neceaaanly  jettisoned,  this  does  not  make 
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a  case  of  general  ayerage.^^  Goods  stowed  on  deck  and 
thrown  overboard  for  tne  common  safety,  are  not  the  sub- 
ject of  a  general  average.i^  An  insured  may  recover  the 
contributory  share  due  him  on  a  loss  by  jettison  in  the 
first  instance  from  the  insurer,  before  resorting  to  those 
entitled  to  contribute.^* 

1  The  Star  of  Hope,  9  WalL  2S1:  Blrkley  v.  Presgraye,  1  East,  220: 
Oriswold  V.  Union  Mat.  Ins.  Co.  3  Blatchf.  234;  Lapaley  «.  Pleasant,  4 
Binn.  002.    ■ 

2  The  Gratltndlne,  3  G.  Bob.  240;  Lawrence  v,  Mlntom,  17  How.  100. 
8  Dupont  V.  Vance,  19  How.  102;  Lawrence  v.  Mlntom,  17  How.  100. 

4  Dike  V.  The  St  Joseph,  6  McLean,  578. 

5  Caze  V.  Beffly,  3  Wash.  G.  C.  298. 

6  Barnard  9.  Adams,  10  How.  303;  Leev.  OrlnneIl,6I>aer,481;  Sim* 
ends  V.  White,  2  Bam.  A  G.  805. 

7  Mamrath  v.  Ghnrch,  1  Gaines.  196 :  S.  G.  2  Amer.  Dec.  173 ;  Oris- 
wold  vrunion  Mut.  Ins.  Go.  3  Blatcnf.  234. 

8  Barnard  v.  Adams,  10  How.  270 ;  Golnmbian  Ins.  Go.  v.  Ashby,  13 
Pet.  331 :  Sims  v.  Gumey,  4  Blnn.  613. 

9  The  Watchfol,  1  Brown  Adm.  469,  dlstlngnlshlng  The  Mllwaakee 
Belle,  2  Biss.  197;  Oonld  v.  Oliver,  4  Bing.  N.  G.  142;  l>upont  v.  Vance, 
19  How.  162. 

10  Lawrence*.  Mintnm,  17  How.  114:  Hampton  v.  The  Thaddens,  4 
Mart.  582:  Smith  v.  Wright,  1  Gaines.  43;  Dod^e  v.  Bartol,  5  Me.  286  ; 
Gould  V.  Oliver,  4  Blng.  jn.  C.  142;  Sayward  v.  Stevens,  8  Gray,  97;  Le- 
nox v.  United  Ins.  Go.^  Johns.  Gas.  178:  Harris  v.  Moody,  4  Bosw.  210: 
Milward  v.  HIbbert,  3  Q.  B.  120;  The  Delaware,  14  WalL  599;  Dupont 
r.  Vance,  19  How.  174;  Case  of  Mouse,  12  Goke,  63. 

11  The  Paragon,  1  Ware,  822 :  Triplet  v.  Van  Name,  2  Graneb  0.  C. 
.  332;  Bay  v.  The  Milwaukee  Belle,  2  Blss.  197;  S.  G.  8  Amer.  L.  T.  65. 

12  Smith  V.  Wright,  1  Gaines,  43 ;  S.  G.  2  Amer.  Dec.  162;  Hairla  v. 
Moody,  30  N.T.2S. 

18  Blaggrath  v.  Ghnrch,  1  Gaines,  196 ;  S.  0. 2  Amer.  Dec  173.  Comirat 
Lapsley  r.  Pleasants,  4  Binn.  602. 

§  297.  Expenses  of  saving  ship  and  cargo.— The 
expenses  of  saving  the  ship  and  cargo  are  proper  subjects 
of  general  average.^  Disbursements  made  for  the  com- 
mon benefit  must  be  reimbursed  In  general  average, 
whether  the  ship  and  cargo  be  eventnafly  saved  or  not.^ 
Where  a  vessel  is  accidentally  stranded,  the  expense  in- 
curred in  enabling  her  to  complete  her  voyage  is  a  general 
average,^  d»  the  expense  of  refloating  the  vessel,^  toe  hire 
of  extra  hands  to  pump  the  water  out  of  the  ship,^  ex- 
penses of  lighterage.  8  Where  a  ship  was  strandea  by  a 
peril  of  the  sea,  and  the  cargo  discharged  and  forwarded 
in  another  vessel,  and  subsequently  new  measures  were 
adopted  and  additional  expense  incurred  in  getting  the 
vessel  into  port,  the  expenses  incurred  from  the  misadven- 
tore  were  a  general  average,  but  the  subsequent  expenses 
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weie  chaif^eable  to  the  ship.?  The  estpenses  of  the  new 
enterprise  would  constitute  a  general  average,  provided 
the  cargo  remains  under  the  control  of  the  master;  ^  what- 
ever is  aone  for  the  common  interest  must  be  done  at  the 
common  expense.  Where  a  vessel  meets  with  disaster 
and  bears  up  for  a  port  of  necessity,  wages  and  provisions 
of  master,  officers,  and  crew  are  chargeable  as  general 
average,^  and  every  e^roense  necessarily  incurred  during 
her  detention,  for  the  benefit  of  all  concemed.^**  So,  in 
case  of  detention  by  capture,  ^^  but  not  during  a  detention 
by  an  embargo.^  Nor  are  the  expenses  of  the  cure  of  sick 
seamen  deemed  a  general  average.^  The  wages  of  a 
master,  after  capture  and  until  condemnation,  are  a 
charge  on  the  owners  and  ultimately  to  be  borne  by  all 
the  parties  in  interest. ^^  If  the  crew  be  detained  during 
a  delay  to  claim  a  captured  ship  and  cargo,  for  the  pur- 
pose of  prosecuting  the  voyage,  on  a  decree  of  release, 
their  wages  and  provisions  dunng  such  detention  are  to  be 
contributed  for.^  If  a  ship  be  m)liged  to  put  into  an  in- 
termediate port  for  repairs  the  charges  of  entering  the 
harbor,^  towing  into  port,i?  surveyor's  bill  and  port 
charges,  unloadmg  and  docking  for  repairs.^^  extra  ex- 
pense in  keeping  her  afloat,  ^^  hire  oi  anchors,  cables, 
boats,  and  other  necessary  apparatus,  as  well  as  expenses 
of  warehousing  and  reloading  after  repairs  are  completed, 
are  subjects  orgeneral  average.^  But  where  the  vessel, 
from  ordinary  decay,  requires  repairs  at  an  intermediate 

Sort,  the  expenses  are  not  the  subject  of  general  average.^ 
alvage  charges  may  be  a  subject  of  general  average,^ 
the  expense  of  the  salvage  allowed  for  recovering  caj)- 
tnred  property,^  and  the  costs  of  a  salvage  suit  instituted 
by  air  the  salvors  conjointed  against  all  the  propertv 
saved,  are  subjects  of  general  average.^*^  Losses  whicn 
arise  out  of  extraordinary  expenses  incurred  for  the  joint 
benefit  of  the  ship  and  cargo,^  as  expenses  arising  by 
capture,^^  as  for  delay  in  making  claim  for  the  vessel  and 
cargo,37  and  the  necessary  costs  incnrred.^^  the  bona  fide 
expenses  to  obtain  a  release  of  the  vessel,^  the  ransom 
paid  in  good  faith  for  the  benefit  of  all  concerned,  are 
subjects  of  general  average.^  So,  commissions  for  col- 
lecting eeneral  average  are  charges  to  be  borne  in  com- 
mon.*'- This  rule  is  not  f  oundea  on  local  customs,  but 
upon  the  general  law  merchant.^  But  the  expense  of 
freeing  the  master  from  arrest,  for  his  individual  debt,  is 
not  a  general  average,^  nor  are  the  expenses  of  delay  at 
tiie  termination  of  the  adventure.^ 

DasTTS.* 
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237;  Fowler  V.  Ratbbones,  13  W»U.  IIS;  Moraa  v.  Jones,  7  £L  ft  B.  623; 
Waithew  v.  Mavrojanl,  Law  Bep.  5  Ex.  119. 

26  Kern  V.  GronlnfiT,  1  Brev.  506w 

S7  Speyer  v.  N.  Y.  Ins.  Go.  3  Johns.  88:  Jnmelv.  Marine  Ins.  Co. 7 
Johns.  412;  Kingston  v,  GLrard,  4  DalL  274;  Dorr  v.  Union  Ins.  Co.  • 
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28  Spafford  V.  Dodge,  14  Mass.  66. 

29  Leavenworth  v.  Delafleld.  1  Gaines,  573 ;  2  Amer.  Deo.  201 ;  Vandeiv 
heuvel  v.  United  Ins.  Go.  1  Johns.  406. 

to  Don^las V.Moody, 9 Mass. 548;  SaQSom9.BaI1,4Dall.459;  BfUsson- 
nalre  v.  Keating,  2  GalL  338.  And  see  Oirard  v.  Ware,  Peters  G.  G.  142; 
Wells  V.  Gray,  10  Mass.  42 ;  Glarkson  v.  Phisnix  Ins.  Co.  9  Jolms.  1;  Par* 
sons  V.  Scott,  2  Taunt.  363;  Webb  v.  Brooke,  3  Taunt.  6. 

31  Barnard  v.  Adams,  10  How.  270;  Stnrgis  «.  Gary,  2  Curt.  182. 

32  Sturgessv.  Carey,  2  Curt.  382. 
S3  Dohson  V.  Wilson,  3  Gamp.  480. 

84  Dunham  v.  Commercial  Ins.  Go.  11  Johns.  31ft. 

§  298b  Contributoxy  interest.— When  two  or  more 
parties  engage  in  the  same  sea  risk,  and  one  of  them,  in  a 
moment  oi  imminent  peril,  makes  a  sacrifice  to  avoid  the 
impending  danger,  or  incurs  extraordinary  expense  to 
promote  the  saJety  of  the  associated  interests,  common 
jnstice  requires  that  it  be  assessed  on  all  the  interests  in 
proi>ortion  to  the  share  of  each  in  the  adventure.^  In  case 
of  loss  or  expense  by  a  necessary  deviation  of  a  chartered 
vessel,  both  vessel  and  cargo  must  contribute;  ^  all  parties 
ooncemed  are  to  make  contribution.^  A  consignee  who 
is  absolute  owner  is  liable  to  contribute.^  Freight  is 
to  be  brought  into  the  account  in  general  average.^  Where 
the  freight  was  a  gross  sum  for  the  round  voyage,  and 
not  divisible,  the  whole  freight  must  contribute  ;<^  other- 
wise only  the  freight  earned  pays  7  pro  rata  freight.  ^ 
Pending  freight  contributes  and  receives  if  the  vessel 
be  totally  lost.^  Freight  lost  by  a  jettison  of  the  goods, 
or  by  any  sacrifice,  &  to  be  contributed  foT.^^  So,  if 
the  vessel  be  voluntarily  stranded  to  save  the  cargo, 
and  being  lost  cannot  carry  it  forward  and  earn  her 
freight,  this  is  pSLrt  of  the  sacrifice.  ^^  Mariners  do  not 
contribute  in  eeneral  average,  except  in  cases  of  ransoms 
or  recapture,  ^^  but  shares  in  an  adventure  are  subject  to 
general  average.^  So,  whale  blubber  or  pieces  of  whale 
are  subjects  of  general  average.  ^^  Where  a  vessel  is 
libeled  and  sold  on  a  bottomry  ooad,  the  fond  in  court  is 
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not  subject  as  a^iust  the  bond-holder  to  a  eeneral  average 
loss  subsequent  to  the  date  of  the  bond.^^  A  stipulation 
by  consignees  to  pay  average  is  a  personal  obligation  and 
not  binding  on  the  owners,  and  does  not  discharge  the 
owners  from  contribution,  i* 

1  Fowler  v.  Bathbone,  12  Wall.  114;  The  Star  of  Hope,  9  Wall.  203. 

2  Campbell  p.  Al^omac,  Bee,  124. 

8   Sliuoads  V.  White,  2  Bam.  ACSOSi. 

4  Dupoat  V.  Yaace,  lu  How.  179;  Scalfe  v.  Tobln,  9  Barn.  A  AdoL 
523. 

5  Mutual  Safe  Ins.  Co.  v.  The  George,  Olcott,  167;  Caze  v.  Bellly,  3 
Wash.  C.  C.  2.tH;  Coiumbiau  luzi.Co.  v.  A^Uiby,  13  Pet.  331;  Gray  v.  Wain, 
2  Serg.  ArR.  228. 

6  The  Mary,  1  Spra^ue,  20;  WUUmns  v.  London  Assnrance  Co.  1 
Maule  &  S.  3i:i;  The  Dorothy  Foster,  u  C.  Kob.  88:  Bheltuu  v»  The 
Mary,  5  Law  Bep.  75.   Aud  uee  Spoilord  v.  DoUge,  14  Matss.  W, 

7  Lee  v.  Grluuell,  5  Duer,  431. 

8  The  Nathaniel  Hooper,  3  Sum.  542;  Maggratb  v.  Church,  1  Calnes, 
196;  The  Dorothy  Foster,  ti  C.  Bob.  88. 

9  Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  331 ;  The  Mtiry,  1  Spraffue,  21 ; 
The  Progress,  £dw.  Adm.  210;  Spafford  v.  Dodge,  14  Mass.  (>(i;  Williains 
r.  Loudon  Assu.  Co.  1  Maule  &  S.  318:  The  Nathaniel  Hooper,  3  Sum* 
566;  Fltzpatrick  v.  Bales  of  Cotton,  3  Ben.  49. 

10  Nelson  v.  Belmont,  5  Duer,  322 ;  The  Nathaniel  Hooper,  3  Sum.  512. 

11  Columbian  Ins.  Co.  v.  Aahby,  13  Pet.  331. 

12  The  Saratoga,  2  Gall.  164;  Utpadel  v.  Fears,  1  Sprague,  559. 

13  Utpadel  V.  Fears,  1  Sprague,  559. 

14  Bogers  v.  Mechs.  Ins.  Co.  1  Story,  608. 

15  Oologardt  v.  The  Anna,  9  Amer.  Law  Beg.  N.  S.  475;  12  Int.  Bey. 
Bee.  130. 

16  Eckf ord  0.  Wood,  5  Ala.  136. 

§  299.  What  property  contributes.— All  property 
exposed  to  the  risk  of  stranding,  must  contribute ;  ^  so  in 
case  of  an  actual  sale  of  a  part.^  All  property  oii  board 
the  vessel  at  the  time  of  the  jettison,  and  saved,  unless 
attached  to  the  person  of  the  passengers,  is  brought  into 
contribution,^  including  government  property,*  and  gov- 
ernment stores,  but  only  on  their  cost  price. ^  All  mer- 
chandise on  board,  including  property  of  great  value,  un- 
less attached  to  the  person  of  the  passengers,^  bank-bills 
being  regarded  as  property,^  money,  bills  of  credit,  choses 
in  action,  etc.,  are  excepted  only  when  carried  like  clothes 
or  luggage  under  the  personal  care  of  the  passenger  or 
seaman.  8  It  is  only  property  saved  which  can  be  made 
to  contribute  for  the  lost.'*  Goods  shipped  on  deck  con- 
tribute if  saved,  but  if  lost  by  jettison  tliey  are  not  enti- 
tled to  the  benefit  of  contribution ;  ^^  but  if  carried  accord- 
ing to  the  custom  of  trade,  and  stowed  in  the  usual  way, 
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they  are  entitled  to  contribution  if  lost.^^  The  liability 
of  the  cargo  to  contribute  does  not  continue  after  it  has 
been  completely  separated  from  the  vessel,  so  as  to  leave 
no  community  of  interest  remaining,  i'^  Thus,  goods  jetti- 
soned do  not  contribute  for  any  damage  afterward  done 
to  the  residue  of  the  cargo.  ^^  So,  also,  the  owner  of  the 
cargo  cannot  be  held  to  contribute  toward  the  expense  of 
repairs  of  a  vessel,  when  the  cargo  is  in  safety,  and  re- 
ceives no  benefit  therefrom,  i*  Ii  goods  stowed  on  deck 
are  sacrificed,  goods  under  deck  do  not  contribute.  ^  Pro- 
visions for  the  crew  and  passengers  are  not  liable  to  con- 
tribute in  any  case.i* 

1  Mutual  Safe.  Ins.  Co.  v.  The  Oeorge,  Olcott,  157. 

2  The  Packet,  3  Mason,  260;  The  Oratitudlne,  S  0.  Bob.  240 ;  The 
Hoilnung,  6  G.  Bob.  383. 

3  Harris  v.  Moody,  3  N.  Y.  266:  McAndrews  v.  Thatcher,  3  WalL  374; 
Columbian  Ins.  Co.  v.  Ashby,  13  ret.  331. 

4  n.  S.  V.  Ames,  1  Wood.  &  M.  81 ;  U.  S.  v.  Wilder,  3  Sam.  308;  IT.  S. 
r.  BMney,  3  Amer.  Law  J.  128 ;  The  Siren,  7  Wall.  161;  The  Davis,  10 
WaU.  18 ;  S.  C.  6  Blatchf .  139 ;  The  Marquis  of  Huntly,  3  Hag?.  Adm.  246 ; 
Brown  v.  Stapylton,  4  Blog.  119:  Bevenue  Cutter  No.  1, 1  Brown  Adm. 
8;  11  Law.  Bep.  N.  S.  28liThe  Santissima  Trinidad,  7  Wheat.  283. 

ft  Brown  v.  Stapylton,  4  Bing.  119. 

6  Brown  o.  Stapylton,  4  Bins:.  119. 

7  Harris  v.  Moody,  3  N.  Y.  266. 

8  Peters  v.  Milligan,  Park  Ins.  211 ;  Thanas  v.  Boyal  Ex.  Assn.  Co. 
MarL  Dig.  164. 

9  Slmonds  v.  White,  2  Bam.  A  C.  805 ;  Scudder  v.  Bradford,  14 
Pick.  13. 

10  Dodge  V.  Bartol,  5  Me.  286:  Cram  «.  AUdn,  13  Me.  229;  Hampton  v. 
The  Thaddeus,  4  Mart.  N.  S.  582. 

11  Harris  v.  Moody,  3  N.  Y.  266 ;  Gould  v.  Oliver,  4  Blng.  N.  C.  134 ; 
Brown  V.  Cornwall,!  Boot,  60;  Barber  v.  Brace,  3  Conn.  9;  Barbour  o. 
Dodge,  5  Me.  286;  Taunton  Cop.  Co.  v.  Merch.  Ins.  Co.  22  Pick.  116;  Da 
Costa  V.  Edmonds,  4  Camp.  142;  Milward  v.  Hlbbert,  3  Q.  B.  120. 

12  McAndrews  v.  Thatcher,  3  Wall.  372,  distinguishing  Bevan  v,  TJ.  S. 
Bank,  4  Whart.  301 ;  Bedford  Com.  Ins.  Co.  v.  Parker,  2  Pick.  1 ;  Grs^  v. 
Wain,  2  Serg.  &  B.  228;  Lewis  v.  Williams,  1  Hall,  430 ;  Kelson  v.  Beic 
mont,21N.Y.36. 

13  Nelson  v.  Belmont,  5  Dner,  310. 

14  Sparks  v.  KIttredge,  9  Law  Bep.  318 :  New  Bedford  Com.  Lis.  Co. 
V.  Parker,  2  Pick.  9 ;  Douglass  v.  Moody,  9  Mass.  648 :  Padelf  ord  v.  Board- 
man,  4  Mass.  550:  Giles  v.  Eagle  Ins.  Co.  2  Met.  143;  Piummer  v.  WUd- 
man,  3  Maule  &  B.  482. 

15  The  Delaware,  14  Wall.  604 ;  Brooks  v.  Oriental  Ins.  Co.  7  Pick.  259. 

16  Brown  v.  Stapylton,  4  Blng.  119. 

?300.  Contributory  values.— The  value  of  the  ves- 
lost  is  estimated  according  to  her  value  at  the  port  of 
departure,  making  a  reasonable  allowance  for  wear  and 
tear  on  the  voyage  up  to  the  time  of  the  disaster.^   The 
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▼altie  as  stated  in  the  policy  of  insnrance  may  be  takeiL^ 
deducting  a  just  and  reasonable  n  mount  for  deterioration.^ 
If  tlie  ship  is  sold,  her  contributory  value  is  her  salo 
price.*    The  vessel  is  to  contribute  to  four-fifths  of  its 
valued    As  to  the  losses  of  the  eciuipments  of  the  vessel* 
such  as  masts,  cables,  and  sails ,  it  is  usual  to  deduct  one* 
tiiird  from  the  price  of  the  new  articles,  as  beinig;  of  greater 
value  than  the  articles  lost.^    The  freight  pending  at  the 
time  of  the  jettison  or  other  sacrifice  contributes,  and  if 
wages  or  provisions  are  to  be  subsequently  expended,  to 
save  freignt,  such  expenses  are  to  be  deducted  in  asceiv 
taining  the  amount  to  which  freight  is  to  contribute.* 
The  freight  actually  gained  or  earned  at  the  time  a  vo^^age 
is  broken  up  should  be  the  basis  for  a  rule  of  contribu- 
tion.7    If  a  vessel  be  captured,  the  freight  will  be  charge- 
able up  to  the  day  of  such  capture.^    According  to  tne 
usage  of  the  port  of  New  York,  it  is  proper,  in  adjusting 
a  case  of  general  average,  to  take  as  the  contributing 
value  of  the  freight,  one-half  of  the  gross  freight  agreed 
to  be  paid  for  the  voyage.^     Freight  is  relieved  from  con- 
tributing in  general  average  upon  its  gross  value,  and  a 
lesser  one,  supposed  to  have  first  satisfied  the  expenses  of 
earning  it,  is  assumed  as  the  contributory  valuation.^o 
As  a  general  rule,  the  goods  sacrificed,  as  well  as  the 
£^ods  saved,  if  the  vessel  arrives  at  the  port  of  destina- 
tion, are  to  be  valued  at  the  clear  net  price  they  would 
have  yielded,  after  deducting  freight,  at  the  port  of  dis- 
charge, ^^  or  the  present  value  of  tne  goods  on  board  the 
vessel.  13  Where  the  property  is  reshipped  and  forwarded 
to  the  port  of  destination,  they  are  to  bo  valued  at  that 
port.^    The  owner  of  bank-bills  is  entitled  to  recover  the 
par  value  in  the  absence  of  any  proof  of  deprecLation, 
with  the  interest  thereon."    Where  the  same  person  is 
owner  of  both  the  ship  and  the  cargo,  the  amount  due 
from  the  cargo  may  be  deducted  from  the  total  loss  on  the 
ship  by  the  underwriters. i*    If  the  ship  and  cargo  perish 
utterly,  an  adjustment  must  be  made  with  reference  to 
the  values  existing  at  the  time  the  expenditures  were 
made^io 

1  HumohreTS  v.  TTnioii  Ins.  Co.  3  Miamm,  439:  Strong  v.  N.  T.  Fire 
Ins.  Co.  11  Johus.  323;  Mutual  Safo.  Ins.  Co.  v.  The  <>eor?e.  Olcott,  162; 
Grav  V.  Walu,  2  Scrg.  A  B.  223;  The  Star  of  Hone,  f>  Wall.  236;  Clark  v. 
IT.  S.  F.  and  M.  Ins.  Co.  7  Mass.  365;  Dodge  v.  union  Mar.  Ins.  Co.  17 
Mass.  471. 

2  The  Star  of  Hope.  9  WalL  203. 

3  MnL  Safe.  Ins.  Go.  v.  The  Cteoige,  Olcott.  162;  Bell  v.  Smttili,  9 
Johns.  98. 

4  Mnt.  Safe.  Ins.  Co.  v.  Tbe  Geonre,  Olcott,  162,  Ilmltlzig  Leavfr  • 
worth  p.  I>elaaeiay  1  Cainee,  573{  8*  0.^  Amev.  I>oo.  201. 
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9  Strang V. N^ T; Fliem. fin. Co. llJolms. 328. 

6  The  Mary,  1  Spragae,  21;  Brown  v.  Lull,  2  Stun.  448;  Spafford  v« 
Dodge*  14  Mass.  66. 

7  MUggiath  V.  Church,  1  Cafnee,  196;  S.  C.  2  Amer.  Dec  173;  Colom* 
blaa  Ins.  Co.  v.  Ashby,  13  Pet.  331. 

8  Learenwortbv.  DelaAeId»lCalnes,57S;  S.  C.  2  Amer.  Dee.  201. 

9  Bathbone  v.  Fowler,  6  Blatcbf .  294. 

10  Mat.  Safe.  Ins.  Co.  v.  The  George,  Olcott,  171;  Leavenworth  v, 
Delafield,  1  Cables,  573;  Humphreys  v.  union  Ins.  Co.  3  Mason,  4S9. 

11  The  Nathaniel  Hooper,  3  Sum.  542;  Leavenworth  v.  Delafleldr  I 
Gaines,  573 ;  S.  C.  2  Amer.  Dec.  201 ;  Tudor  v.  Macomber,  14  Plclc  34. 

12  Sogers  v.  Mechs.  Ins.  Co.  2  Story,  178. 

13  Barnard  V.  Adams,  10  How.  270. 

14  Sevan  v.  Bank  of  U.  S.  4  Whart.  301;  Nelson  «.  Behnont,  5  Dnery 
810. 

15  Potter  o.  Prov.  Wadi.  Lis.  Co.  4  Mason,  298;  WDUams  v.  LondOB 
Asso.  Co.  1  Maole  A  S.  318;  Jumel  v.  Marine  Ins.  Co.  7  Johns.  412. 

16  Dooglaas  V.  Moody,  9  Mass.  548. 

§  301.  Adjustment.— The  place  where  averaee  sball 
be  stated  depends  on  accidental  circumstances  affecting 
the  actual  and  practical  closing  of  the  adventure.^  An 
adjustment  and  settlement  of  general  average  at  the  port 
of  destination  binds  the  parties.^  An  adjustment  in  a 
foreign  port  is  conclusive  as  to  the  items  as  well  as  the 
apportionment  thereof  upon  the  various  interests.^  That 
an  adjustment  made  in  a  foreign  port  is  not  binding  on  an 
insurer.^  An  adjustment  of  the  amount  paid  tor  the 
service,  board,  traveling,  and  incidental  expenses  of  an 
agent  sent  to  assist  the  master,  for  the  benefit  of  ship 
and  cargo,  made  in  conformity  with  usage,  was  properly 
allowed^  The  expenses  of  an  ex  parte  adjustment,  made 
by  charterers  at  the  port  of  delivery,  are  not  chargeable 
in  the  admiralty  suit,  but  remain  a  matter  of  mutual  ad- 
justment between  the  parties,  unless  the  results  were 
adopted  and  used  by  the  commissioner.®  A  representa- 
tion In  the  nature  of  an  opinion  b^  adjusters  as  to  what 
will  be  the  result  of  the  wnole  adjustment  will  not  pre- 
vent them  from  enforcing  their  bottomry  lien.^  Where 
adjusters  undertake  to  collect  freight*,  general  average, 
and  insurance,  and  pay  the  bq;ttomry  oond,  having  it 
assigned  to  themselves,  it  will  not  be  inferred,  except  on 
clear  proof,  that  they  meant  to  extinguish  the  bond  as 
i^inst  themselves.  8 

1  Barnard  v.  Adams,  10  How.  307. 

2  Lorlng  V.  Neptone  Ins.  Co.  20  Pick.  411. 

8  Peters  «.  Warren  Ins.  Co.  3  Sum.  303 ;  S.  C 1  Story,  471 ;  14  Pet  112; 
Thornton  v.U.  S.  12  Me.  150;  Simonds  v.  White,  2  Bam.  A  C.  605: 
DalgUsh  9,  Davidson,  5  DowL  &  R.  6:  Lorlngv.  Neptune  Ins.  Co.  6 
Cow.  63;  Strong  v.  Flreman'is  Ins.  Co.  11  Johns,  328;  Depan  v.  Ocean  Ins. 
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Co.  0  Cow.  63.    Controt  Sliiff  v.  Louisiana  Ins.  Co.  6  Mart.  K.  S.  689.  And 
me  Lorlng  v.  Keptune  Ins.  Co.  20  Pick.  411. 

4  Thornton  v.  U.  S.  Ins.  Co.  3  Fftlrf.  150;  Lenox  v.  United  Ins.  Co.  3 
Johns.  178;  Shift  v.  Louisiana  State  Ins.  Co.  18  Mart.  629:  that  it  is 
binding— Strong  v.  N.  Y.  F.  Ins.  Co.  11  Johns.  323;  Depaii  r.  Ocean  Ins. 
Co.  5  Cow.  63 ;  Lorinff  v.  Neptune  Ins.  Co.  20  Pick.  411.  And  see  Peters 
V.  Warren  Ins.  Co.  1  Story,  433 ;  Simonds  v.  White,  2  Bam.  A  0. 80S. 

5  Hobson  v.  Lord,  92  U.  S.  897. 

6  The  Star  of  Hope,  9  WaU.  203. 

7  TheBeUeoftheSea,20WaU.421. 

8  The  Belle  of  the  Sea,  20  WalL  421. 

§  302.  Enforcement  of  claim.  —  The  master  and 
owners  may  retain  all  the  goods  of  the  shixDpers  until 
their  share  of  the  contribution  towards  the  average  is 
either  paid  or  secured.  ^  The  master  may  retain  and  cause 
the  sale  of  the  merchandise  saved.^  The  lien  is  terminated 
by  delivery  to  the  consignee.^  Under  the  English  rule, 
the  master  has  a  lien,  but  each  shipper  cannot  make  iiiirx 
enforce  it.*  The  party  entitled  to  contribution  has  no 
absolute  and  unconditional  lien  upon  the  goods  liable  to 
contribute,  but  the  master  has  the  right  to  retain  them  un- 
til the  general  average  with  which  they  have  been  charged 
is  paid  or  secured  ;  it  is  a  qualified  lion  dependent  on  pos- 
session.^ The  owner  of  the  oargo  jettisoned  has  a  maritmie 
lien  on  the  vessel  for  its  contributive  share  on  adjustment 
which  may  be  enforced  by  proceedings  in  rem  in  admi- 
ralty,<^  and  the  ship-owner  IS  entitled  to  receive  his  full 
loss  by  a  peril  incurred  without  troubling  himself  about 
any  remedy  over.7  Parties  entitled  to  a  contribution  can 
enforce  their  rights  against  the  proceeds  of  the  property 
subject  to  contribution. 8  The  general  maritime  law  en- 
forces a  contribution  in  default  of  any  notion  of  a  con- 
tract, upon  the  ground  of  justice  and  equity,  and  is  the 
only  mode  of  remedy  in  many  cases,^  as  when  both  ship 
and  cargo  are  owned  by  the  same  owner.^o  The  action 
for  contribution  is  founded  on  the  principles  of  justice, ^^ 
and  may  be  brought  in  a  court  ot  equity  or  a  court  of 
law.^2  'Xhe  district  courts  have  jurisdiction  in  the  enforce- 
ment of  liens  for  a  general  averase.^^  A  usa/^e  not  to  in- 
demnify the  ship-ownef  for  collecting  and  paying  the 
contribution  is  not  sustainable.^* 

1  n.  S.  V.  Wilder,  3  Sam.  310:  Scaife  v.  Tobln,  3  Bam.  A  Ad.  623; 
Simonds  v.  White,  2  Barn.  &  0.  805:  The  Hoffnung,  6  C.  Bob.  883; 
Strong  V.  N.  T.  Firemen's  Ins.  Co.  11  Johns.  323. 

3  Dnpontv.Yuice,  19H0W.  161;  Strong  v.  N.  T.  Firem.  Ins.  Co.  11 
Johns.  323;  Simonds  v.  White,  2  Barn.  &  0. 805;  Loring  v.  Neptune  Ins. 
Co.20Piclc41i. 

I  Dike  V.  The  St  Joseph,  6  McLean,  574;  Cutler  v.  Rae,  7  How. 729. 
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4  Dnpontv. Taace,  19 How.  177;  Hallett v. Booslleld,  18 Yes.  Jr.  187; 
SlmondB  v,  Wblte,  2  Bam.  &  G.  805. 

6  Dapoatv.yance,19  How.  178;  Catlerv.Bae,  7  How.  729;  6  Ibid. 
615. 

6  Dapont «.  Ta]ice^9  How.  182;  The  Packet,  S  MaBon,  261 :  U.  S.  «. 
WUder,  3  Sum.  811;  nie  Waldo,  2  Ware,  (Dav.)  161;  The  WUllam  6U- 
Uam,  2  Low.  154. 

7  PottCT  V.  ProT.  Wash.  Ins.  Co.  4  Mason.  901;  Watson  v.  Mar.  Ins. 
Go.  7  Johns.  67;  Haggrath  9.  Chnrch,  1  Games,  196;  Vandenheavel  9. 
United  Ins.  Co.  1  Johns.  412,  disapproving  Lapsley  v,  Pleasants,  4  Blnn. 
602. 

8  Mtttnal  Safe.  Ins.  Co.  v.  The  Geoige,  Oleott,  97;  Strong  v.  N.  T. 
Ftrem.Ins.  Go.  11  Johns.  823. 

9  Mutual  Safe.  Ins.  Go.  v.  The  George,  Olcott.  96;  U.  S.  v.  Wilder,  8 
Sum.  808:  The  Packet,  3  Mason,  255;  Pope  o.  Nlckerson,  3  Story,  506; 
Beane  v.  Mayurka,  2  Gurt.  77;  Cutler  v.  Itae,  7  How.  729. 

10  Dupont  9.  Vance,  19  How.  178:  Potter  v.  Prov.  Wash.  Ins.  Go.  4 
Mason,  ^298.  Compare  Oriswold  v.  union  Mut.  Ins.  Go.  8  Blatchf.  234; 
Maggrath  v.  Church,  1  Gaines,  196;  Jumel  v.  Mar.  Ins.  Go.  7  Jolms.  412; 
Wltuams  V.  London  Assurance  Co.  1  Maule  A  S.  821. 

11  Dupont  V.  Vance,  19  How.  178;  Blrkley  «.  Presgrave,  1  East.  220; 
Stuigess  V.  Carey,  2  Gurt.  882;  Doane  o.  Keating,  2  Leigh,  391. 

12  Dupont  V.  Vance,  19  How.  178;  Dobson  v.  Wilson,  8  Gamp.  480; 
Price  V.  Mohle,  4  Taunt.  123 ;  Hicks  v.  Palington,  Moore,  297. 

13  Dupont  V.  Vancetl9  How.  171 ;  Bea  v.  Cutler,  1  Sprague,  135:  7 
How.  729;  8  Ibid.  615;  The  Mary,  5  Law.  Bep.75:  6  Ibid.  73;  Mni.  Safe. 
Ins.  Co.  V.  The  George,  Olcott,  89;  8  Law  Bep.  361 ;  Sparks  v.  Kittredge, 
9  Law  Bep.  849;  The  racket,  3  Mason,  255;  The  Gold  Hunter,  Blatcnf. 
&  H.  300;7rhe  Boston,  1  Sum.  328. 

14  Sturgess  «.  Carey.  2  Curt.  385LEager  v.  Atlas  Ins.  Co.  14  Pick.  141 ; 
Gallatin  v.  Bradford,  1  Bibb.  209;  KendiUl  v,  Bussell,  5  Dana,  604;  Jor- 
dan V.  Meredith,  8  Teates,  318. 
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§  303,  Definltdous.— Salvage  la  service  rendered  In 
the  rescne  or  relief  of  property  at  sea  In  imminent  peril  of 
losa  or  deterioration ; '  of  property  on  the  sea,  or  ivrecked 
on  tba  coast  of  the  sea.^  or  ou  a  pnLlic  navigable  river  or 
late  where  intetstaw  or  foreign  commerce  is  carried  on;  • 
the  eervice  which  those  who  recover  property  from  loss  or 
damage  at  sea  render  to  the  owners,  with  the  responsibil- 
ity ofluakiiie  restitution,  and  with  a  lien  for  tbeir  re- 
ward;<  usefiil  service  of  any  kind' for  the  relief  of  prop- 
erty from  animpending  peril,  and  the  consequent  Dltiinate 
safety  of  the  same.'  It  must  be  from  an  impending  peril, 
aod  not  from  a  possible  future  peril.^  The  service  mnst 
be  voluntary,  and  not  a  service  owed  to  the  property  lii 
person,  or  to  its  owner."  The  term  is  used  to  denote  tha 
natnre  of  the  service,  even  wlieu  an  absolute  compensa- 
tion 1b  agreed  on."   Salvage  is  a  compensation  ox  teiraid 
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of  those  wboengai^  in  asalvage  service,  and  is  particlpRtecl 
in  only  by  those  who  actually  effect  the  rescue,  i<>  and  of 
the  property  actually  charged  with  it;  ii  the  allowance  for 
saving  a  ship  or  goods  from  the  dangers  of  the  seas,  from 
fire,  j^rates,  or  enemies;  ^^  the  compensation  allowed  to 
other  persons  by  whose  assistance  a  ship  or  its  loading 
may  be  saved  trom  impending  peril,  or  recovered  after 
actual  I0SS.U 

1  The  H.  B.  Foster,  Abb.  Adm.  222. 

2  The  Enmloiu,  1  Sam.  210. 

9  The  Circassian  v.  Two  Ferry  Boats,  2  Bond,  379;  Taber  v.  Jenny,  1 
Sprague,  315;  Abb.  Adm.  2»L 

4  The  Clifton,  3  Hag?.  Adm.  117. 

9  The  Blackwell,  10  WaD.  1. 

6  Adams  v.  The  Island  City,  1  CUfl.210. 

7  The  Saiagossa,  1  Ben.  057;  The  Emolons,  1  Sum.  207. 

8  The  Clarlta  and  Gara.  23  WalL  1. 

9  The  Williams,  1  Brown  Adm.  217;  The  Emnlons.  1  Sum.  207;  The 
Centurion,  1  Ware,  477;  Beanev.  Pigs  of  Copper,  1  Story,  314;  Adams 
V.  The  Island  Citr,  1  Cliff.  210;  McOinnls  v.  The  Pontlac.o  McLean.359; 
Fretz  V.  BuU,  13  How.  466;  The  A.  D.  Patchin,  1  Blatchf.  4:»;  Baker  9. 
Hoag,  7  N.  T.  W7;  The  H.  B.  Stetson,  1  Low.  119. 

10  Waterbury  v.  Hyrick,  Blatchf.  A  H.  44;  The  Son  Bernardo,  I  C. 
Bob.  178. 

11  Clarke  v.  The  Dodge  Healy,  4  Wash.  C.  C.  687;  Talbot  v.  Seeman, 
1  Cranch,  1. 

12  Weelcs  v.  The  Catharlna  Maria,  2  Pet.  Adm.  424;  Lea  9.  The  Alex- 
ander, 2  Paine,  466. 

13  Spencer  o.  The  Charles  Avery,  1  Bond,  121. 

§  30*.  Salvors,  who  are.— A  salvor  is  one  who,  with- 
out any  particular  relation  to  a  vessel  in  distress,  proffers 
useful  service,  and  gives  it  as  a  voluntary  adventurer, 
without  any  pre-existing  covenant  connecting  him  with 
the  duty  of  preserving  the  vessel.i  They  cannot  force  • 
themselves  upon  a  vessel  in  distress  against  the  will  of 
the  master,  but  it  is  at  his  option  to  accept  or  reject  their 
services."^  Salvors  are  persons  who  undertake  to  save 
property  in  peril  at  the  request  of  the  owner  or  master,* 
and  such  salvors  are  under  the  direction  and  control  of 
the  master,  and  may  l>e  discharged  by  him  on  compensa- 
tion made  for  work  already  done;*  but  salvors  who  are 
finders  take  possession  primarily,  and  cannot  be  dispos- 
sessed by  master  or  owner.^  So  the  finder  of  property 
temporarily  left,  secured  by  other  parties,  will  be  consid- 
ered a  salvor,  if  his  exertions  contribute  materially  to  its 
preservation.*  Salvors  who  are  fiinders  may  abandon  the 
enterprise  without  waiting  for  danger  to  life,  or  hopeless- 
ness of  their  efforts ;?  but  both  salvors  and  finders  are  xxof 
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der  an  implied  obligation  to  nse  good  faith,  honesty,  skill, 
and  energy  in  what  they  do  undertake.^  It  is  qnite  im- 
material whether  the  salvors  accidentally  fall  in  with  the 
wreck  and  offer  their  services,  or  are  called  upon  by  the 
owners  or  persons  interested  in  the  wreck  to  aid  in  saving 
it.o  Any  sort  of  i)erson  may  be  a  salvor;  w  so  the  oflScers 
and  crew  of  a  foreign  vessel  of  war  may  be  salvors;  ^^  and 
persons  in  public  employment  on  a  man-of-war,^  so  a 
revenue  officer  who  seized  a  vessel,  and  thereby  saved  it 
for  the  owners.  18  A  person  whose  oxen  are  used  in  a 
salvage  service  does  not  thereby  become  a  salvor, w  nor 
does  one  who  supplies  tools,  etc.,  to  assist  in  the  service, i* 
or  who  supplies  blocks, i^  nor  one  who  purchases  a  wreck,i' 
nor  firemen  belonging  to  the  fire  department  of  a  city,  ez- 
tinmiishing  a  tire  in  a  ship  at  the  wharf,  ^^  nor  a  commer- 
cial agent  of  the  owners, l9  but  insurance  agents  may  be. 20 
A  passenger  of  another  boat  may  be  a  salvor  of  a  boat 
which  he  liad  no  agency  in  bringing  into  the  position  of 
danger.21  Seamen  belonging  to  a  ship-of-war,  discharged 
at  sea  to  render  assistance  to  a  whaling  ship,  may  recover 
as  for  salvage  services,2a  or  seamen  employed  by  the 
month  on  a  vessel  owned  by  underwriters.23  If  a  mate 
performs  salvage  service  by  order  of  the  master,  he  is 
considered  as  a  volunteer .2*  An  officer  in  the  execution 
of  his  duties  rendering  meritorious  services  to  property  in 
peril  is  not  entitled  to  salvage.25  To  found  a  title  for 
compensation,  there  must  be  either  some  direct,  extraor- 
dinary assistance  or  expense,  independent  of  official 
duty,  or  some  positive  statute  enactment  in  point;  ^  but 
it  is  a  question  whether  compensation  could  be  had  for 
Balvage  of  goods  on  land.27 

1  The  Wave  v.  Hyer,  2  Paine.  131 :  8.  G.  reversed,  Blatchf .  &  H.  235; 
7K.  Y.Leg.  Obs.  97;  The  Charles,  Newb.  333;  The  Ncptime.  1  Haeg. 
Adm.  227 :  Lea  v.  Alexander,  2  Paine,  472 ;  Hobart  v.  Drogan,  10  Pet.  106; 
The  Glarita  and  Clara,  23  WaU.  1 ;  The  Acorn,  3  Ware,  99. 

2  The  Susan,  1  Sprague,  499;  S.  C.  12  Law  Rep.  K.  S.  531. 

S  TheIdaL.Howard,  ILow.  9;  The  Louisa  Jane,  2  Low.  299» 

4  The  Ida  L.  Howard,  1  Low.  3. 

5  The  Ida  L.  Howard,  1  Low.  3. 

6  Cromwell  o.  The  Island  City,  1  Gllfl.  221. 

7  The  Ida  L.  Howard,  1  Low.  3. 

8  The  Ida  L.  Howard,  1  Low.  3. 

9  The  A.  D.  Patchln,  1  Blatchf.  420;  TheCeatorlon,  1  Ware,  477. 

10  The  Aroma  Mills,  2  Hughes,  41 ;  Mason  «.  The  Blalreau,  2  Gmi<ili« 
S40;  Bell  v.  The  Ann,  2  Pet.  Adm.  278;  The  Columbine,  2  W.  Bob.  ISOT^ 

11  The  Huntress,  4  Pa.  L.  J.  010;  Talbot  v.  Seeman,  1  Cranch,  1. 

12  The  Aroma  Mills,  2  Hughes,  40:  U.  S.  o.  The  Amlstad,  15  Pet.  518i 
^Oie  Thetis,  I  Hasg.  Adm.  l^The  Wilsons,  1 W.  Bob.  172. 
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13  Le  TIgre,  3  Wasb.  C.  C.  S67. 

14  Tbe  Ottawa,  1  Low.  274. 

19   The  Ottawa,  1  Low.  277;  The  Charlotte,  3  W.  Kob.  68;  Tbe  Vine,  2 
Hagg.Adni.  1. 

16  Sqiiiro  r.  Tons  of  Iron,  2  Ben.  24;  Tbe  Independence,  2  Curt.  850. 

17  Benjamin  o.  The  Watchman,  11  Law  Bep.  N.  S.  40. 

18  Davey  v.  The  Mary  Frost,  2  Woods,  306. 

19  Tbe  Lady  WoTsley,  2  tipinks  Adm.  253. 

20  Tbe  Aroma  Mills,  2  Hughes,  40;  The  Traveller,  8  Hagg.  Adm.  370. 

21  McGinnis  v.  Tbe  Pontiac,  Newb.  130. 
23  Tbe  Harvest,  1  Spragne,  53. 

23  Bowley  r.  Goddard,  1  Low.  154. 

24  Williamson  v.  Tbe  Alpbonso,  1  Curt.  376. 

25  The  Wave,  Blatcbf.  A  H.  253;  Le  Tlgre,  3  Wash.  C.  C.  567. 

2^  Ex  parte  Caboone,  2  Mason,  87;  Tbe  Aquila,  1 C.  Rob.  33. 

27  £x  parte  Caboone,  2  Mason,  88;  Nicholson  v.  Chapman.  2  H.  Black. 
254. 

§  305.  PezBons  oonnected  with  the  vessel.— Pas- 
sengers and  crew  iu  extraordinary  cases  only  may  be 
salvors.  1  It  is  the  duty  of  i>asaengers  to  contribute  to 
the  general  safety  in  the  erent  of  a  common  peril ;  '^  and 
they  are  not  allowed  to  claim  salvage  for  onliuary  labor 
performed  by  them,^  nor  for  ordinary  assistance  tliey  may 
offer  iu  distress,**  but  extraordinary  services  entitle  them 
to  salvage.^  Any  exception  to  the  rule  that  a  passenger 
cannot  be  a  salvor  must  be  admitted  with  great  caution.^' 
Where  a  passenger,  a  master-navigator,  assumed  com- 
mand of  a  ship  of  great  value  durins  a  violent  storm, 
after  the  master  and  other  otticers  had  ueen  lost,  he  may 
be  regarded  as  a  salvor.''  A  man  may  personally  bo  on 
boarda  ship  and  be  neither  master,  crew,  nor  cargo,  and 
yet  not  sustain  the  legal  relation  of  passenger. ^  The  re- 
lation sustained  by  troops  to  the  ship  transporting  them 
is  not  that  of  pasisengers,  within  the  rule  which  denies 
compensation  to  passeug^ers.^ 

1  Tbe  Aroma  Mills.  2  Hughes,  40;  The  Wave,  2  Paine,  131;  Tbe 
N«ptnne,  1  Havg.  Adm.  227;  Tbe  Joiseph  Harvey,  1  C.  Bob.  257;  Tbe 
Waterloo,  2  Doas.  433. 

2  Beaue  v.  Tbe  Mayurka,  2  Curt.  78;  Tbe  Branston,  2  Hagg.  Adm.  3. 
9   Tbe  Merrlmac,  1  Ben.  205;  The  Meptune,  1  Hagg.  Adm.  227. 

4   The  Branston,  2  Hagg.  Adm.  3. 

6  The  Two  Friends,  1 C.  Rob.  271 :  Bond  v.  Tbe  Cora,  2  Wash.  C.  C. 
80;  Clayton  v.  Tbe  Harmony,  1  Pet.  Adm.  70. 


6  Brady  «.  American  S.  S.  Co.  1  Amer.  L.  T.  N.  S.  403. 

rady  v.  American  S.  8.  < 
)eu.  166. 

Dbstt  S.  &  A.— S6. 


7   Brady  v.  American  8. 8.  Co.  1  Amer.  L.  T.  M.  S.  402;  Tbe  AnastA- 
sla,  1  Ben.  166. 
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8  Tbe  aCerrlmae,  1  Ben.  208;  Tbe  Aiuatasla,  1  Ben.  laS;  T|m  BamMi, 
15  Law  Ti.  334* 

9  Tbe  Merrlmftc*  I  Ben.  aoi, 

§  306.  Seamen  as  salvors.— Seamen  gen^^rally  can- 
not be  salvors  of  their  own  vessel. i  For  ordinary  exer- 
tions in  the  cUscharf;^  of  their  tlnty,  the  crew  are  not  enti- 
tled to  salvage  ;'■>  but  the  character  of  seamen  doca  not 
create  an  incapacity  to  become  aalvors.*  They  are  not 
absolately  disqaaliited  from  claiming  as  salvors  for  e?c- 
traordinary  exertions  in  cases  highly  i>erilons."*  Tht-re 
may  be  cases  where  seamen  mav  be  salvors,^  by  porfom>- 
ing  services  beyond  the  lino  ot  their  duty;  as  when  one 
seaman  remains  on  the  wreck  after  abandonment,  ami 
aids  in  saving her.<'  So  if  a  ship  bo  abandoned  at  sea,  auU 
deserted  by  all  her  crew  except  ono  or  two,  an<l  tlieso  re- 
main on  board  and  save  her,  or  materially  assist  in  saving 
her.^  So  if  some  of  the  crew  return  to  her  and  saro  1h.t.» 
But  if  all  the  seamen  except  one  desert  during  a  gale,  he 
simply  performing  his  duty  by  staying  by  the  vessel,  it 
did  not  entitle  him  to  salvage.^  where  the  crew  vm» 
abandoned  by  the  master,  and  the  vessel  was  afterwiuriil 
stranded,  and  the  men  with  considerable  difTiculfy  mA, 
danger  saved  the  vessel,  they  were  deemed  salvors^w  If 
a  ship  seized  under  an  assumed  authority  is  recapturetl 
by  the  crew,  tliey  are  entitled  to  salvage.^^  Seaiu^^n  may 
be  salvors  after  theur  contract  ol  service  is  di»»olreil,'* 
either  voluntarily  by  the  master,  or  by  the  effect  of  a  riB 
mc^or,^^  when  their  connection  w^th  the  vessel  is  vut i-rely 
broken  up.^^  Extraordinary  circumstances  may  fkcctir.  ia 
which  their  connection  with  the  vessel  may  be  «lissolred 
de  facto,  or  by  operation  of  law,  in  which  case  tbf^y  may 
claim  as  salvors.^^  Seamen  compensated  by  a  rWun»  <<»f 
the  freight  cannot  be  salvors;  the  only  oompcnsati^m  tlwy 
can  demand  ia  payment  by  %he^  day  for  the  timc^  Wh^j  are 
engaged  in  saving  the  property."    It  is  liighly  iioHtic  <»» 

five  the  mariners  either  saving  from  wreck  or  recoveruyj 
y  recapture  and  restoring  property ^  a  liberal  salviig,e^  Ih^ 
yond  a  mere  qunntum  fn^ruennt;^^  but  tliey  caiUMit  U0 
deemed  salvors  except  under  extraonlinary  rvrcmo* 
stances.i^  Although  seamen  are  bound  to  aave  tlie«lii|> 
and  goods  wreckeuT  yet  they  are  entitled  ^o  a  f  iirthc'i  eom- 
pensation  in  the  nature  of  salvage  ^^  when  goods  havebet»i 
saved  and  brought  into  port.^  The  claim  of  thu  seaman 
is  not  under  his  contract  for  waives,  but  in  a  new  chataJDtex 
as  salvor  he  regains  a  rightful  claim  to  wages  restored  Igr 
rescidng  the  articles  from  peril  and  loss  to  which  the  wreck 
exposed  them.^!^  No  daim  for  salvage  can  he  raamtaJDciL 
by  the  crew  on  the  ground  that  by  their  services  the  vise> 


«•!  is  Immglit  throiitf h  *  itottt  tet6  d  iKiirt,  t6Qnd 

A  seaman  cannot  nave  satvagid  for  the  l)oat  which  has 

looiight  bim  to  huid  after  the  wreck  of  his  ship.^ 

1  HIU«r  V.  K«U7,  AbKAdm.  064;  The  John  Perkins,  9  Law  Bep.  N. 
&  48^;  21  Law  Bep.  fi». 

t  Tlie  Two  OrtheriafB,  2  lUdott.  SSS;  Kewnun  v.  Widters,  S  Bos.  A 
t*.  613;  Mason  v.  The  Blaireau.  3  CnUich,  2M,  And  see  QJjes  v.  The 
Cynthia.  1  Pet.  Adm. 203;  Weeto y.TheCathartiia Maria, 2  Pet.  Adm. 
mi  HoSfut  V.  Drogen,  HTet,  llSk_'raeBei«knrM>a«n,  1  Mragne,  144; 
Ttoe  Wave  v.  Mf^,  t  Peine,  14»9  Tke  Joseidi  Herrey ,  I O*  Bob.  2»7. 

S  The  Dawn,  2  Ware,  12^,  ezpleittiofr  Hotisrt  v.  Dregan,  10  Pet.  108. 
^eTweCatlioriAeMMascii»a«L  ^^ 


4}.B«te.ab7. 

0  Tiro  MaHMsit,  i  SpMffoe,  IS;  TlieNei^tttM,  1  Hagg.  Adm.  237; 
The  Twa  Cafeherb&eSk  3jbw(m,  319^  Mason  v»  TJse  Btoireim,  2  Craiieb, 
210.   CiMi/ra»Teyutfv.TheCato,  lFet.AdBu4S» 

«  MasoB 9. The BUUreaa, t  CfaBeiu34D^  Hobeitr.  Drogan.  1  Pet  108; 
^ajrtorv.  The  cato,  I  Pet,  Adin.  43;  taaycoa  Ca^Toe  Harmony,  1  Pet. 
Attt.  ?#:  Tbe  Beytone,  1  Ha^  A^ttk.  327;  The  Two  Catherines,  2 


1  KseoB  e.  The  Blafreaii,  3  GMUMhy  3f&»  The  THmenli,  1  apragtie, 
C8wdlstllKiilBMniiTb»M»FcclBtei,](iLvvBn>-B.&87.  Awl  see 
labartiiri>Ba8aa«10Pet.l08. 

•  The-F]eienee^ai^fiig.L;AB*^0Ot' 


U)  TlwOllTe  Bsanch,  1  Law.  3SL. 

If  Wtttansv.aoffolk  IbS«  Ce^savn^Sah;  8.0.1  Lew  Bep.  US;  13 
Bet.4U»  Aa4 see  Clayton  p> Tbe HanBony»  Bee,  TOr 

.obartVk  I>re9an,  10  Pet. 
Law  Bepv  N.^613(  The 


Tbe  Triumph,  1  Sera«na.  aui  S.  C»  u  Law  fiejK  m.  8.  fiu^  The 
_  I  Perkins,  9  Law  Bep.  K.  A,  4j9:  Cartweil  r.  The  John  Taylor, 
ItawbrM;  T&eNeptette,lHes«.Xiilui.23r« 

t3  Tbe  Ollre  Branch,  ¥  Lew.  287rjib90tt  v.  The  Biafreatt,  3  Granch, 
WV;  TleTrttulBh>  (flpMiguer42i»i  TbeTloStfSde,  20  £i^.  L.  A  E.  (i07; 
TbeWandor.lLoiikiZ^^be'^IlB  P«rl|t|^  Bep.  87;  PbUUps 

e.  MicCaU,  4  Wash,  a  C.  uZ»  The  Acom* 3  Ware,  98. 

U  The  Antelope*  1  Lew.  130^  The  OUve  Branch.  Ibid.  286^ 

1»  Bobestr.  Bvogae^  lO>Fbt.  122:  The  Two  Catherines,  %  Mason,  839; 
RenanaR  «.  Waltaxs^  a  Bes.  A  P.613. 

M  BMd.9.Bas8er*Btetobf.  <tH.  M3|  Mgnteomoit  v.r  Tyson,  1  Low. 
131  ^  m  Heidei:  BordeuJL  Sprague,  Ml;  Tbe  Antelope,  10  Wheat.  66. 

J^  Clapton  9.  Tbe  Harmony,  1  Pet.  Adm.  80;  Warder  v.  La  Belle 
Cheole,.!  Pet.  Adm.  31;  Brevoor  v.  The  Pair  American,  1  Pet.  Adm.  90. 

18  The  Bolder  Borden,  I  Spragfue,  14^;  The  Massasott,  1  Spnigne,  97: 
Tbe  Neptune,  1  Ha«;g.  Adm.  237 ;  Tbe  Bellance,  3  W.  Bob.  119. 
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19  Bell  V.  The  Ann,  2  Pet.  Adm.  280:  Clayton  v.  The  Burmony.  1  Pet, 
▲dm.  79:  Taylor  v.  The  Cato,  Ibid.  43;  Bond  v.  The  Cora,  2  Wash.  O.  C. 
eo ;  Weeks  v.  The  Catharina  Maria,  2  Pet.  Adm.  427 ;  The  Dawn,  2  Waro 
(Day.)  121;  The  Dawn,  4  Law  Bep.  106;  The  Neptnne.  1  Hagg.  Adm. 
227;  Lewis  v.  The  Elizabeth  and  Jane,  1  Wiyre,  44;  Drew  ^jPope,  2 
Sawy.  73;  The  Massasoit,  1  Spn^rne,  97;  The  Two  Catherines,  2  Mason, 
339;  The  Saratoga,  2  GalL  183;  Coffin  v.  Stover,  5  Mass.  252;  The  Sara- 
toga,  2  OaU.  164,  denying  Frothingham  r.  Prince,  3  Mass.  S63.  Seo 
anUt  S  168. 

20  WeelLs  v.  The  Catharina  Maria,  2  Pet.  Adm.  426:  Ben  v.  The  Ann, 
2  Ibid.  278;  Bond  v.  The  Corsu  Ibid.  361 ;  Warder  v.  La  Belle  Creole,  1 
Pet.  Adm.  31;  Taylor  v.  The  Cato,  1  Pet.  Adm.  48. 

21  Tftylor  v.  The  Cato,  1  Pet.  Adm.  43;  The  John  Taylor,  Newb.  M4; 
The  Two  Catherines,  2  Mason,  319;  Frothingham  v.  Piince,  8  Ma88.56S. 

22  Miller  V.  KeUy,  Abb.  Adm.  666:  The  Neptone,  1  mgg.  Adm.  227; 
The  Branston,  2  Haigg.  Adm.  3;  Hooart  v.  Drogan,  10  PetTlOS. 

23  Price  V.  Sears,  2  Low.  553. 

§  307.  Pilots  as  salvors.~In  extraordinary  cases  it 
may  be  difficult  to  distinguish  a  case  of  pilotage  from  a 
case  of  salvage,  properlv  so  called,  for  it  is  possible  that 
the  safe  conduct  of  a  ship  into  port  under  circumstances 
of  extreme  danger  and  personal  exertion  may  exalt  a 
pilotage  service  into  something  of  a  salvage  service,  ^  as  in 
cases  of  extraordinary  peril,  and  the  exercise  of  gallantry 
beyond  the  limits  of  their  duty,^  the  circumstance  must 
be  such  as  require  efforts,  perils  to  be  encountered,  labor, 
and  skill  out  of  the  line  of  their  duty.*  When  they  be- 
come salvors,  public  policy  requires  that  they  should  be 
held  strictly  to  a  discharge  of  their  duties.^  Pilots  or 
engineers  of  steam-boats  belonging  to  the  ship's  company 
are  not  included  within  the  exception  to  the  rule  by 
which  pilots  in  the  usual  mode  oi  navigation  have  ia 
some  instances  been  admitted  as  salvors.  In  emergencies 
they  are  held  to  the  same  exertions  for  the  preservation 
of  life  and  property  as  common  seamen,^  but  his  contract 
is  virtually  dissolved  when  the  boat  being  on  fire  is  sur- 
rendered by  the  master  to  another  boat  to  save  her,  an<| 
after  such  surrender  the  pilot  may  be  a  salvor.^  By  the 
general  maritime  law,  a  pilot  is  not  bound  to  give  his 
services  to  a  vessel  disabled  and  in  distress  for  mere 
pilotage.7  It  is  expedient  that  pilots  should  be  encouis. 
aged  to  go  out  fot  the  assistance  of  vessels  in  distress.  ^ 
where  the  master  of  a  vessel  in  distress  signaled  for  a 

gilot,  the  service  was  in  the  nature  of  a  salvage  service.* 
uch  service  will  entitle  him  to  be  considered  something 
of  a  salvor.  10  The  pilot  who  safely  conducts  into  port  a 
vessel  in  distress  at  sea,  acts  in  the  performance  of  au 
ordinary  duty,  but  if  he  goes  beyond  his  ordinary  duty  ho 
is  entitled  to  salvage.^i 


905  SALVAGE.  §  303 

'  1  The  Wave,  Blatchf.  &  II.  243;  Tho  Joaep^i  Harvey,  1  C.  Rob.  257; 
The  Eleanor.  i>  C.  llob.  3D;  Tho  Uenjamln  Fruukiin,  0  C.  Rob.  »dU;  The 
KeLsoa,  I  Ilagar.  Adiii.  109;  Uaiidt).  The  Elvira,  Gllp.  GU;  Dulany  v.  The 
Perasio,  r>CH,2l2;  Lo  TIgre,3  Wash.  C.  C.5J7;  Tho  Auiio,  1  Mason,  508; 
liCa  V.  'ihe  Alexander,  2 Tamo,  470;  The  Two  Catherhics,  2  Masou.SSa; 
2f8\%ana:i  r.  Walters,  3 Bos.  &  l\  G12;  Hobart  v.  Drogaii,  10  Pet.  123;  The 
Aroma  Mills,  2  Hughes,  40;  The  Grace  Browu,  2  Iiughes,  112t  The 
8alacla,  2  Ilagg.  Adm.  270. 

2  Tho  Centurion,  1  Ware,  431 ;  The  Joseph  Harvey,  1  C.  Rob.  257;  Lo 
Tigre,  3  Wash.  C.  C.  5J7 ;  Ilo'oart  r.  Drojcan.  10  Pet.  laS:  Tho  i  wo  Cathe- 
rines, 2  Masuii.  319;  Mason  v.  The  Blaireau,  2  Crauch,240;  Phillips  v. 
JlcCaU,  4  Wash.  C.  C.  148. 

3  Hope  r.  Tho  DMo,  2  Paine,  243;  Holmrt  r.  Droq^an.  10  Pet.  108;  Lea 
V.  Aloxander,  2  Paine,  470;  The  Joseph  Harvey,  1  O.  Uob.  257;  Lo  i  Igre, 
3  Wash.  C.  C.  5C7;  Dulauy  v,  Ihe  Peraglo,Bee,212;  Hand  r.  The  Elvira, 
GUp.  60. 

4  Hope  V.  The  Dido,  2  Paine,  243;  Lea  r.  Alexander,  Ibid.  466. 
6   Mesner  v.  The  Suffolk  Bank,  1  Law  Rep.  240. 

6  Montgomery  v.  The  D.  P.  Leathers,  Newb.  421. 

7  The  Susan,  1  Sprague,  fiOl ;  8.  C.  13  Law  Rep.  N.  S.  531 :  The  Hebe, 
«W.  Rob.  146,  247;  Vlandersi?. 'lripp,2Low.  15;  The  Frederick.  1  W. 
■Rob.  hi;  Hobart  v.  Dro:^n,  10  Pet.  108: 'i  ho  Wave  r.  Hyor,  2  Pahio,  131; 
Hopo r.  IheDldo, 2Paiae,24.J:  L"ar.  The  Alexand?r,iPaino, 43(i;  I  h!> 
JousreAndries.  Swabey,22tj;  S.  C.  11  MooroP.  C.  313;  The  Richmond, 
JHagg.  Adm.  431;  The  Hebe,  2  W.  Rob.  240;  Lovet?.  Hinckley,  Abb. 
Adm.  43<);  Hand  r.  The  Elvira.  Gilp.  (iO.  And  see  Chapman  v.  Lucerne, 
39  Hunt's  Mer.  Mag.  832. 

8  The  Wave,  Blatchf.  &  H.  244;  The  Sarah,  1  C.  Rob.  313,  note; 
Dulauy  v.  The  Peragio,  Bee,  212. 

9  The  Susan,  1  Sprague,  501 ;  The  Haedwig,  24  Eng.  L.  &  E.  532. 

10  Hand  v.  The  Elvira,  Gilp.  69;  The  Joseph  Harvey,  1  C.  Rob.  257. 

11  Le  Tigre,  3  Wash.  G.  C.  571 ;  The  Belle,  Edw.  Adm.  43. 

§  308.  To^wrago  as  salvage.  — A  steam -tug  is  not 
bound  to  take  a  vessel  in  tow,  at  extraordinary  risk  to 
herself  and  crew ;  and  if  she  do  so  it  is  a  salvage  service, 
and  not  mere  towage. ^  The  amount  of  danger  is  impor- 
tant as  a  reasonable  test  of  tlio  probable  contract.^  Go 
long  as  it  is  reasonably  safe  to  take  a  vessel  in  tow  any- 
where on  the  pilot  grounds,  the  tug  is  not  entitled  to  com- 
pensation therefor.*^  But  if  she  takes  extra  risk,  or  res- 
cues a  vessel  from  danger  of  wreck,  she  is  entitled  to  sal- 
vage.* Extraordinary  towage  is  that  which  demands  ex- 
tra labor .6  A  steamer  employed  in  towing  about  a  harbor 
does  not  stand  precisely  on  the  same  footing  in  respect  to 
salvage  service  as  a  vessel  kept  for  purposes  of  saving  life 
and  property,  or  a  steamer  deviating  from  an  important 
voyage  to  give  aid  to  a  vessel  in  distress.^  Services  by  a 
tug  engaged  in  the  wrecking  business  are  salvage  serv- 
lces.7  Towing  may  be  a  salvage  service  when  performed 
in  aid  of  a  vessel  in  distress.^  Taking  a  vessel  disabled 
and  in  distress  cannot  by  possibility  be  compared  to  an 
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ordinary  towage  service^  if  it  leads  to  the  rescue  of  the 
vessel  from  danger,  ^^  as  towing  a  vessel  off  the  rocks  and 
into  a  harbor.i^  The  mere  fact  that  the  vessel  is  aground 
is  enough  to  show  that  she  is  in  a  situation  to  require  sal- 
vage services.^  So  a  steam- tug  relieving  another  tu^ 
which  lay  disabled  in  a  harbor.  ^  Where  a  vessel  has  re- 
ceived any  injury  or  damage,  a  service  rendered  to  her  is 
not  mere  towage,  but  salvage,  ^^  as  where  the  blades  of 
the  screw  of  a  steamer  were  oroken.^^  80  where  n  steam 
vessel  has  lost  the  use  of  her  machinery,  although  she  is 
sound  in  hull  and  masts,  and  has  the  use  of  her  sails,  the 
towing  is  a  salvage  service.^*^  But  where  a  vessel  was 
dismasted,  and  rigged  with  jury-masts,  towing  her  to  a 

{>lace  of  safety  was  not  a  salvajg^e  service,  as  it  did  not 
ead  to  the  rescue  of  the  vessel  from  danger,  it  Where  a 
vessel  in  distress  was  being  towed  into  a  port  of  saf ety, 
but  she  fraudulently  cut  the  hawser,  and  another  steamer 
towed  her  into  i)ort,  both  steamers  were  -entitled  to  sal- 
vage. ^^  If  a  vessel  in  need  of  salvage  assistance  signals 
for  a  steamer,  it  is  to  be  construed  as  a  signal  for  assist- 
ance, although  not  necessarily  one  of  distress,  and  the 
service  is  one  of  salvage.^^  When  the  signal  was  for  a 
tug,  which  went  to  her  assistance,  and  rescued  her  from 
an  impending  peril,  it  was  a  salvage  service.^  If  a  sig- 
nal is  given  and  persons  go  out  to  render  assistance,  thetr 
services  cannot  be  rejected  as  unnecessary.^^  The  floin^ 
to  the  ship  is  a  part  of  the  service,  as  much  as  the  labor 
after  arrival.^  Services  performed  in  towing  a  steamboat 
from  her  moorings  at  the  wharf,  to  save  her  from  c<mtaet 
with  a  vessel  on  lire  descending  the  river,  isa  towaee,  and 
not  a  salvage  service.  ^^  So  a  steam-tug  having  t-hzous^ 
her  own  fault  set  i^schooner  on  fire,  has  no  claim  lor  sal- 
vage for  putting  the  fire  out^^  Although  an  abandoned 
vessel  might  have  been  saved,  by  her  crew  returning  to 
her,  had  the  steamer  not  gone  to  her  aid,  it  is  a  case  of 
salvage.^* 

1  Boff«.Was8,2Saw7.394;  The  Ware,  3  Paine,  131;  Blstchf.  A  K. 
235;  The  Alexander,  Blucnf.  &  H.4Q6;  I^  Tlgre,  3  Wash.  G.  C.  M7;  Bo- 
hart  V.  Drojran,  10  Pet.  108;  The  Foster,  1  Ahb.  Adm.  222;  The  Emily  B. 
Souder,  7  Biatchf.  655;  The  Charlotte,  S  W.  Bob.  68;  The  Beward,!  W. 
Bob.  174;  The  Charles  Adolphe,  fiwabey,  153. 

2  The  M.  B.  Stetson,  1  Low.  122:  The  Princess  Alice,  3  Tf.  Bohw  138| 
The  James  Talbott,  2  Bprague,  lOi;  The  Beward.  1 W.  Bob.  17i;  Tlis 
Isabella,  3  Bagg.  Adm.  4^;  The  Charles  Adolphe,  Bwabey,  153. 

3  Boff«.Wasa!*2  8aw7*S89. 

4  Boffv.Was8,2fiaw7.S89. 

5  The  Williams.  1  Brown  Adm.  218 ;  The  PUnoess  Alice,  8  W.  Bob 
-     -      L.  ^  15. 5  -    —    —      -  ^    -  -  .  -    _     -   -  - 

3nrtSMi. 


188;  The  Kelly,  1  Eag,  L.  A  B.  596;  The  Khigaloo^  1  Spiolcs  Ec  ft  AA 
W3i  The  Ysaimesit  iQk 
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6  iIheM.B»  stetson,  I  Low.  133;  TbeH.»B.  Foster,  Abb.  JLda.^SS). 

7  TIteBlrdle»7BUtcbf.238. 

8  The  n.  B.  Foster,  JLbb.  Adm.  232;  8.  C.  611.  T.  Leg.  Obe.^;  31m 
Iteward,  1 W.  Bob.  17tt;  Tbe  Qraces,  2  W.  Bob.  294:  Thelkleg  slerfll^ 
S  Hatfv.  Adin.  346;  Tbe  Jaae,  2  Hagg.  Adm.  338;  Toe  TraveUer^'S'lbla. 
970;  The  Londoa  Mereliaat,  3(Hagg.  Adm.  Mi. 

1)  The  BsbeceaClyde,  5  Ben.  103:  Tbe  Charlee  AdoSpbQt'SvnDey* 
153;  The  Paris.l  SpinksJEJc.  A  Ad..280. 

10  The  n.  B.  Foster,  Abb.  Adm.  239:  The  Indn8tiy;3 TItigg.  Adm.201; 
*The  Isabella,  3  Ha^^Adm.  4J7 ;  The  Sussex,  3  Hajg..  Adm.  339. 

11  The  n.  B.  Foster,  Abb.  Adm.  23&;  The  London  Merchant,  8  Hadar. 
Adm. 394;  The BlegMeiriles, 3 Hagg.  Adm. 346;  The  Eafl  Grey,  Ibla. 
386;  'fhe  Traveler,  Ibid.  370. 

12  The  K.  B.  Stetson,  1  Low.  122.  And  see  ffaEmee-v.  Attbott,  V 
Bpraffue.'lul;  The  Reward,  IW.Jtob.  174;  The  Isabella,  2  Cfiob.  Mti 
Tbe  Charles  Adolphe,fiwabey,  153. 

13  .^ttorgis  V.  The^osepb*  JohoaoD,  10  Bow.  Pr.  229. 

14  Tbe,Sarag«B8a,<lBan.05L 

.16  aiiefimUy.B.iSend«',r7Ben.iK0. 

16  TbeSAniffnna.(l  Ben^ftill;  The  Emily  B.  Soulier,  7  Ben.  OlMhTto 
.Charles  Adolpue,  SwabegFvUS;  The  Beward,  1 W.  Boo.  177;  The  ukaay 
lotte.3\V.Rob.71. 

17  The RebeccaClytte, 8'Ben.  103, distinguishing Tbelsabella, 3 Bags. 
JLam.4J7;  Tlio  Beward,  1 W.  Bob.  177. 

18  TbaGary  v.  The  Bherman,  Chase  I>ec.  168. 

10  The  James  T.  Abbott,  2f(pnigne,  101 ;  Phillips  v.  The  U.  S.  38  Hmit^ 
Mer.  Mas.  4-)6. 

20  Pltflllm  V.  The  :tT.  S.  33  ilant^  Bfer.  Vbs,  AS^;  The  WHIlans.  1 
Brown  Adin.  225;  The  Susan,  1  Sprague,  499;  The  Undaunted,  Lopb-N. 

21  The  WUIbmvi,  1  Bmnn  Adm.  22il;  The  Sasan,  1  flpragoe,  lOBj  Ihe 
Undannted,  Lush.  90. 

22  The  wnilamit,  1  Brown  Adm.  218;  The  White  Btar,  Law  Bep.iAd. 
A  £.  6ti;  The  Banner,  U/Law  Bep.  465;  The  Susan,  1  Sprague,  409. 

23  8teyen8v.Tbe8.W.Bioiwni,Newb.4SB. 

94  ^niePi1n<^  Albert,  5 Ben. 380;  The  lola,  4  Blatehf.  31;  Cacgo'BK 
GapeUa,  Law  Bep.  1  Ad.  A  E.  356. 

25  Holmes  o.  The  Joseph  0.t^rtggs,l  Ben.  81. 

§  309.  Salvage  «ervioes.  —  Whenever  service  has 
been  rendered  in  saving  propertv  on  the  sea,  tbe  service 
is,  in  the  sense  of  the  maritime  law,  a  salvage  service;  i 
so,  assistance  needed  and  rendered  is  in  the  nature  of 
salvage  service,^  if  effectually  rendered  in  saving  the 
vessel  and  cargo,  or  any  part  of  either,  from  impend  iug 
destruction  or  loss.'  Assistance  rendered  by  a  steam-t  ug, 
caning  the  fire-department  ei^glnes,  in  extiuguLsliing  a 
fire  in  a  vessel  lying  at  anchor  inport,  is  a  sal  vage  service;  * 
80,  putting  hands  on  board  a  vessel  infected  with  yellow 
fever;'  so,  where  a  vessel  at  Bea  approaches  a  vessel  in 
distress,  and  finding  all  the  officers  disabled,  sent  her  own 
mate  on  boaod,  who  1>rouglit  the  vessel  into  port*   \Vhea 
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a  sbip  and  its  lading  is  saved  from  an  impending  peril  by 
the  service  of  any  person  u^on  whom  there  is  no  obliga- 
tion to  render  the  service,  it  is  a  salvage  service.^    SeT- 
vices  rendered  by  steamers  to  a  stranded  vessel  are  in  the 
nature  of  salvage  services,^  in  towing   and  otherwise 
assisting  vessels  in  danger,^  although  but  slightly  dis- 
abled.io  or  by  a  steara-tug   owned  by  a  corporation 
engaged  in  the  wrecking  business.^^    AVhere  a  vessel, 
greatly  damaged  by  a  storm,  showing  a  flag  of  distresn, 
was  towed  into  port  by  another  vessel  at  considerable 
loss  of  time  and  expense,  it  was  a  salvage  service.^    So, 
services  rendered  after  reaching  a  port  oi  safety  in  towage 
to  where  repairs  could  be  made,  are  towage  and  not 
salvage  services.is     So,  where  a  vessel  driven  on    an 
island  in  a  harbor  set  her  colors  union  down,  and  w^as 
pulled  off  and  towed  to  her  dock; "  so,  services  to  a  dis- 
mantled vessel  by  taking  her  to  a  safe  place,  and  then 
informing  her  owners  of  lier  condition;  i*  so,  the  rescue  of 
a  steam  ferry-boat,  ^^  and  barges  broken  loose  and  adrift 
in  a  river;  i^  so  the  rescue  of  a  raft  floating  out  to  sea  un- 
accompanied by  any  person,^*  but  not  in  rescuing  a  raft 
broken  loose  from  its  moorings  and  afloat  in  a  river;  ^^  but 
if  sawed  into  boards  by  salvors,  whose  acts  were  affirmed 
by  the  owners,  it  would  entitle  them  to  salvage  compen- 
sation. ^^    So,  pulling  boilers  out  of  a  river,  are  salvage 
8ervices.2i 

1  The  Norragansett,  Olcott,  890;  The  Emolotis,  1  Stun.  207. 

2  The  Susan,  1  Sprague,  502:  Lea  v.  The  Alexander,  2  Paine,  406; 
Callagau  v.  Hallett,  1  Caines,  104. 

3  Spencer  v.  The  Charles  Avery,  1  Bond,  121 :  McGlnnls  ».  The  Pon- 
tlac,  Kew.  130;  Spencer  v.  The  Charles  Avery,  i  Bond,  119. 

4  The  Blaclcwall,  10  Wall.  1;  The  Rosalie,  Sptnks  £c.  &  Aid.  185;  The 
Eastern  Monarch,  Lush.  81 ;  The  Tees,  Lush.  009. 

ft  The  Sklblander,  Law  Bep.  3  P.  D.  24. 

6  The  J.  L.  Brown,  ft  Ben.  296. 

'  7  PhUllps  V.  The  U.  S.  33  Hunt's  Mer.  Mag.  456. 

8  The  Underwriter,  4  Blatchf .  94. 

9  The  .Toseph  C.  Origrs,  1  Ben.  81 ;  The  Saragossa,  Ibid.  553 ;  Seanuin 
V.  The  Erie  B.  B.  Co.  2  Ben.  128. 

10  The  Emily  B.  Sender,  7  Ben.  ftftO. 

11  The  Birdie,  7  Blatchf.  233. 

12  The  Bebecca  Clyde,  5  Ben.  98. 

13  The  W.  F.  Garrison,  1  Low.  139. 

14  The  B.  M.  Stetson,  1  Low.  119. 

19  Korrls  v.  The  Island  City,  1  ClifT.  219. 

16  Cheeseman  v.  Two  Ferry  Boats,  2  Bond,  S63. 

17  Huber  V.  Coal  Barges,  3  Amer.  Law  Ti.  109;  2  Blss.  297;  The  Unioo 
Express,  1  Brown  Adm.  516. 
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18  ▲  Raft  of  SiMurs,  Abb.  Adm.  487 :  A  Raft  of  Timber,  2  W.  Rob.  251. 
And  see  Warring  V.  Clark,  5  How.  441;  The  Wave,  2  Faine,  151;  S.  C. 
Blatchf.  &H,mi  Fifty  Thoiisaad  Feet  of  Timber.  2  Low.  64. 

19  Tome  V.  Cribs  of  Ltimber.  Taney,  533:  mcbolsonv.  ChM>man,2 
H.  Black.  2S4. ;  The  Branston,  2  Hagg.  Adm.  8;  Beane  v.  Tbe  Slayiirka, 
2  Curt.  78. 

20  Tome  V.  Dnbols,  6  WalL  548. 

21  Tbe  Silver  Spray's  Bollen,  1  Brown  Adm.  849. 

§  310.  Instancea.— Where  the  master  of  a  vessel  was 
killed  in  an  affray,  and  the  second  mate  so  badly  hurt  as 
to  be  incapable  ot  doing  diitv,  and  the  first  mate  hart, 
but  he  took  command  and  headed  the  vessel  to  port, 
Bignalins  a  passinK  vessel  for  relief,  which  afforded  the 
relief;  the  mate  and  the  salving  vessel  had  performed 
salvage  services.^  In  all  cases  where  services  are  ren- 
dered in  saving  propertvin  danger  of  being  lost. on  the 
high  seas,  or  when  wrecked  or  stranded  on  the  shore,  it 
is,  in  the  sense  of  the  maritime  law,  a  salvage  service.^ 
To  constitute  a  salvage  service,  it  is  not  necessary  that  a 
vessel,  wliether  sailing  or  steam,  should  be  unnavigable,  or 
that  a  steam  vessel  should  be  injured,  not  merely  in  her 
machinery,  but  in  her  hull,  or  her  sails.^  A  steamboat, 
having  been  dismantled  and  stripped  of  her  boiler,  engine, 
and  paddle-wheels,  was  fitted  up  as  a  saloon  and  hotel, 
and  while  being  towed  to  another  locality,  there  to  be 
used  for  a  similar  purpose,  is  not  a  subject  for  salvage 
service,  as  not  being  engaged  in  commerce  and  naviga- 
tion.'* Where  the  owner  abandoned  all  effort  to  save 
Ler,  and  a  third  party,  at  his  own  risk  and  expense,  gets 
her  off  and  repairs  her,  it  is  in  the  nature  of  salvage  ser- 
vices.^  Where  a  stranded  steamer  employs  another  to 
get  her  off,  herself  furnishing  some  of  the  necessary  motoiv 
power  and  directs  the  movements,  the  hired  vessel  does 
not  run  tbe  risks  of  salvage  service. ^  A  vessel,  in  point 
of  fact  for  twelve  or  fourteen  hours  in  a  condition  where 
her  instant  destruction  was  menaced,  and  the  lives  of 
those  who  might  remain  on  board  were  greatly  jeopard- 
ized, mav  be  rightly  taken  possession  of  oy  salvors.?  A 
barge,  without  a  small  boat  or  any  means  of  propulsion, 
adrift,  although  she  came  to  anchor  and  the  weather  was 

food,  was  in  a  situation  to  have  salvage  service  performed ; 
ut  an  adjustment  of  the  same  by  the  owner  of  tbe  cargo 
was  not  binding  on  the  vessel.  8  Salvage  was  allowed 
in  a  cvLne  where  the  vessel  and  cargo  was  found  water- 
logged, abandoned,  and  apparently— though,  in  fact,  not — 
derelict.^  A  wrecking  steamer,  wrecked  on  a  salving  en- 
terprise, may  be  the  subject  of  salvage  by  the  company 
which  chartered  it.^<^ 


UATMM,  no 


_1  TUB  J.  L>B«w«L  tBea>Mg;  Ttm  JwMt  MtfciUdl.a'waliBJ,  IVLj  The 
CaKliia»2  Spiaffoo.  48«  WUUamsoB  v.  Tbe  Alplionao,  1  Oori  S7«:  Tlia 
Soe,  6wal»ef  ,M;  TlM  CkitoaOitiM,  Law  Bsi^  I  Ad.  *  E.  IM. 


S  TteIndc9«Bdeiie«,2Cttt.  198;  TlieOnlafftOB.  1  War»»  477:  The 
tUcNewl).  137;  8.0. 5  McLean,  367.      ^'"'"^  '      ^ 

5  The8anigona,lDeii.551;  TheEBriff  BL0iNiAr,rB€iB.MBh 
4   The  nendrick  HMbob,  9  Ben.  HH 

6  Barney  V.  Baton,  1  Bias.  242. 

6  TheVlrginkt,SBIsa.4D, 

7  The  John  6UpIn«  OkMitt.aO:  GbukaawTho  IlDdgB'Bealy*  4  Waah. 
C.  C.  651. 

•  The  Union  ficpress,  1  Blown  Adm.  Sltii. 
9  The  Senator,  1  Brown  Adm.  372. 

10  TheArQniaHUl8»2HBghea,3(U 

§  311.  "Wlist  Aot  •  sal'vags  aonriee.  **  Sncoenf al 
OLBrtioBS  by  tke  crew  of  ona  Temt  to  woifl  an  impend- 
ln|i{-  colUaion  with  ftnotiMr  are  not  aaWage  services.  ^ 
Upon  a  coHision,  eaeh  vess^  ia  bound  to  r^iuler  to  the 
otlier  any  aid  neeeesary*^  WbecB'  two  Tvssela  at  anchor 
cam»  into  coUisioa,  wi^iont  fault,  and  to  fireT«ttt  destruo- 
tion  one  of  them  8lipp<kl  her  eabia  aoul  went  asboffe,  no 
claim  for  a  salTaffe  acrrice  arisea  aaapaomit  tli>»oi^lMW  res* 
leLt  Areasel  eonaenmed  indAmace9fora«o11i«ion  will  not 
be  altowed  salYage  for  reseaingand  towin^p  the  i  d  jured  vea- 
lel  to  a  place  of  safety.^  ^Vher•  a  Tcosei  has  not  veceivecl 
any  injury  or  damage*  and  is  in  tho  aamfr  condition  abo 
would  ordinarilT  be  in,  a  aerriceieBdemil  to  lier  is  not  a 
aalva^  serrica'*  Where  a  salvor  acta  under  a  misappm^ 
bension  of  abandonment  of  a  Government  barge*  ana  tlM 

E\o6»  are  net  in  immiae&t  pMlI,  b9  aalvagei  will  b»  al- 
wed.* 

1  The  John  Ferktos,  II  2iawBe«.  V.  S.  (V:  The  Aeom,  HM.  im% 
Beaaev.  The  ttaywrka,  2'GarC?H  The- Two  eathevineiit  2  Umta,  3X7; 
fbo  Dawn,  2  Ware^(Dav.}  137;  ThaCalypao.  iiiaflK^  AiUu.21:7. 

a  TheClariteaDdGlara»2aWall.L 
%  BeaiieiNTheMayacka^2Cnrt.7i. 
4  ThB8ampB0B^4BlalBhf.2a. 

•  The8aragoaBa,lBen.S81. 

•  Bryan  «.  U.  S.  6  Ct.  of  CL  129L 

§  312.  Doty  of  aalvaran— SalToift  are  under  implied 
obligationa  to  use  good  faith,  honesty,  skill,  and  enexgy  in 
their  undertaking;  ^  to  land  property  a»yed  at  tli»  nearest 
port  of  safety,  and  see  that  it  ia  properly  eared  for ;  ^  but 
due  regard  should  be  paid  by  the  sal  vera  to  the  conveni- 
ence of  the  owners  in  aetermininff  to  wl>at  port  the  vessel 
should  be  taken.'   The  salvor  should,  not  retain 


sfon  ttf  the  i^ropffrty  to  the  detriment  thereof,  or  tiw  in* 
cooTiBBieiice  of  tb«  master  and  crew;^  Tbey  are  reqtiired 
to  exercise  the  iiaiBo  degree  of  eareio  keeping  tbe  pron« 
cortj  |ilaced  in  tbeir  custiady  as  a  prndeat  man  ordinariijr 
exercises  in  iceepiiss  hto  own,  and  negligence  in  Uiis  re* 
apeet either  dtmlritflms  tbe  rewajrd,  or  irorks  n  total  for- 
feiture of  salvage.*  They  are  beund,  in  good  faith,  to  con* 
■ult  tlie  interests!  ibe  owner,  as  well  as  their  own.^  In 
stripping  an  abandoned  vessel  ol  her  apparel  and  f  ami- 
ture,  salvors  ars  lioand  to  tlie  exercise  oz  reasonable  careJ 
A  vessel  undertaking  in  good  faitk  to  perform  the  o^ee 
of  salvor,  is  not  resi)onsiule  for  the  latter  having  been 
wholly  lost  in  the  effort  to  save  her.> 

1   The  Ida  I*.  Howard,  1  Low.  8;  The  Jobs  PerldiiSf  Z  Vfan,  n* 
9  SkeAunaer's^pperaltlBMwiiAdixwAL 

%  The  EleoaoTS  Charlotta,  1  Hagg.  Adm.  IM.  And  aee  LTiuiiiai—L 

4  Ttal4Ut7W«BriqrrS4P<akiA4B.2S»$TheJQ«MocaGbw]0tta»l 
Hagg.  Adm.  158. 

6  The  Halboiue,  12  Law  Rep.  N.  S.  778. 
«  TtoAnwllqrrt,9W«M,(Dar.72fc 

7  The  Suiniier's  Appsrel,  1  Brown  Adm*  08. 
6  TbeLaiunwUWdLSaB. 

§  313.  Rival  salyon^— Wtpete  tbeproper ly  is  ttnally 
aared,  and  more  flian  one  aet  of  sahpon  mrre  confrlbntea 
to  that  result,  all  engaged  Is  tim  enterprise  who  naterlaUy 
contrtbnted  to  the  aavinr  are  entitwdte  share  ivtiw  re* 
ward,  in  proportion  to  the  nntare,  doration,  risk,  and 
Talne  of  tbe  aervleea  rendered,^  although  the  sepanita 
aervfee  of  either  set  would  not  have  saved  tbe  property.^ 
Where  fire  distinct  ae«s  of  salvoia  took  pnt  in  shipping 
and  nnlondinga  y«»el,  they  hav«c  not  disCiact  lienss  hot 
all  are  entitled  to  1>e  naid  out  of  all  tbe  property  aared.* 
"Wliere  a  vessel,  disaoled  at  sea,  was  partliMly  aided  by 
one  vessel,  further  assisted  by  another,  and,  diseovevea 
derelict,  was  by  a  thhrd  vessel  rescued,  all  are  cntitMd  to 
aTiare  fn  the  awards  Mlieve  a  dismantled  bark,  xriiheiit 
mdder  or  anchor,  was  taken  by  a  scheoaerto  a  safie  pos^ 
tion,  and  afeerwavd  saved  by  another  Teasel,  the  scboeaer 
wasp  entl^od  to  a  IfberaY  compensation.'^  Parties  who  fiad 
B-veasefdcrefrct,  andrescae  her,  am  entitled  to  salvage, 
without  regard  to  merltoTietis  but  tmsacoessf  ul  cflsvts  of 
parties  previously  made.*  Sal vora  wroagfally  iateimpted 
by  other  saTvors  will  be  treated  as  the  true  solvoa.' 
Where  tho  master  and  crew  of  a  vessel  are  able  to  pre* 
•urve  and  brmg  her  into  port,  other  salvoas  have  no  a^fix^ 
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to  interfere  with  them,  unless  it  appear  the  rescue  could 
not  be  made  without  their  aid.^  Ii,  in  effecting  a  salvage, 
the  salvors  fall  into  distress,  and  are  relieved  by  otJiers, 
they  do  not  lose  their  original  right  to  salvage.  The  sec? 
ond  salvors  partake  in  proportion  to  their  merit.®  Second 
salvors  cannot  impose  conditions  that  the  first  salvors 
shall  abandon  all  claims  to  salvage.^^^ 

1  Noirls  9.  The  Island  Cltv*  1  CUfl.  219;  Domliur  «.  The  Anehon.  1 
Ben.  77 ;  The  Blackball,  10  WalL  1. 

2  Adams  V.  The  Island  Cit7, 1  Gllfl.  210;  1  Black,  121. 
S   The  Albion  Lincoln,  1  Low.  71. 

4  The  Island  Clt7. 1  Black;  121. 

5  Norrisv.  The  Island  City,  ICUfl.  819. 

6  The  Island  City,  1  Black,  121. 

7  The  John  Ollpln,  Olcott,  77;  A  Qoantlty  of  Iroa,  14  Law  Ben.  N. 

8.646. 

8  Hand  V.  The  Elvira,  6nt>.  00. 

9  The  Hemy  Ewbank,  1  Snm.  400;  The  Jonge  Ba8tiaan,5  C. Bob.28B. 
10  The  Henry  Ewbonk,  1  Sum.  400. 

§  314.  The  periL— To  be  in  a  condition  authorizing  a 
salvage  service,  a  vessel  must  be  subject  to  something 
more  than  the  ordinary  peril  of  the  sea.^  To  entitle  to 
salvage,  it  is  not  necessary  that  the  loss  should  be  inevi- 
tably certain,  nor  that  the  danger  should  be  real  and  im- 
minent.3  It  is  sufficient  if  damage  or  misfortune  might, 
expose  the  vessel  to  destruction.^  A  situation  of  actual, 
apprehension,  though  not  of  actual  danger,  makes  a  case' 
of  salvage  compensation.'*  Prospective  and  possible  ca- 
lamity do  not  constitute  a  case  of  peril,  especially  where 
the  resources  for  aid  and  relief  are  at  hand.^  Mere  specu- 
lative danger  is  insufficient,  but  it  need  not  be  such  that 
escape  from  it  by  other  means  was  impossible.*  The  peril 
depends  more  on  the  actual  situation  of  the  derelict 
property  than  the  intent  with  which  it  was  abandoned. ' 
The  fact  that  the  peril  was  slight  and  the  duration  of  the 
service  brief  does  not  prevent  the  case  from  being  one  of 
salvage. B  Where,  in  tne  opinion  of  the  crew,  the  vessel 
would  have  been  saved  bv  them  if  the  steamer  had  not 
gone  to  her,  this  will  not  defeat  a  salvajj^e  claim.®  Where 
well  founded  reasons  existed  for  believing  that  a  neutral, 
vessel  was  in  imminent  hazard  of  being  condemned  in 
the  courts  of  a  belligerent  by  whom  she  was  captured,  it 
is  a  peril  sufficient  to  entitle  to  salvage. ^<>  A  vessel  in 
point  of  fact  for  several  hours  in  a  condition  where  her 
instant  destruction  was  menaced,  and  the  lives  on  .board 
greatly  jeoparded,  is  in  a  condition  to  have  salvage  serr*. 
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ice.^1  A  vessel  dismasted  iaagale  and  lying  at  anchor 
on  a  bank  in  an  open  sea  is  in  a  condition  to  have  salvage 
service  rendered.^  An  abandoned  vessel  found  floating 
In  the  sea  is  in  the  utmost  peri],  but  this  is  not  the  case  of 
k  vnreck  in  a  liarbor  where  vessels  are  constantly  itassing, 
and  succor  is  alxvays  at  hand.  ^  Where  a  vessel  met  \mk 
it  disaster,  and  the  crew  abandoned  her  and  went  on 
board  another  vessel,  taking  with  tliem  a  box  of  bullion, 
iilid  afterwards  transferred  themselves  and  the  box  ox 
bullion  to  a  vessel  bound  for  their  home,  the  box  of  bul- 
lion was  not  in  peril.  14  Bo  wbere  a  ship  was  run  upon  a 
reef  and  abandoned,^ or  a  steam  forty*boat  or  a  baige 
idrift  on  the  Ohio  River,  and  in  peill,  is  a  proper  subject 
for  salvage  service.  ^^  A  written  Instromont  oi  abandon- 
ment is  admissible  jn  evidence  to  show  ihe  perilous  situ« 
ation  of  the  vessel  A'* 

1  Tlie  Gheeseman  9.  Two  Fomr  Bolts,  9  Hond.  9n;  The  iDdenend* 
enoe,2Ciirt.85i;  The  Ghnrkotte,  9  W.  Rob.  6S;  Tiie  Prlncesi)  Aliee,  t 
W«Boh.  138;  The  VenaUles,  1  Cart.  363;  The  Beward.  1  W.  Boh.  174. 

9  Tslhot  V.  Seeman,  1  Gnnch,  1: Momy  0.  The Gharminsr  Betsey,) 
Cnach,64;  The  Conielius  OrlnnellrlO  Law  Bop.  N.  S.  (J77:  The  8ara- 
gMsa,  1  Ben.  sril ;  Holme.i  9.  The  Joieph  0.  Qrlggs,  1  Den.  81.  Ami  etee 
BpSQcer  v.  The  Charles  Arery,  1  Bond,'  121. 

8  The  8ara<ro88a,  1  Ben.  951 ;  The  Oonmlins  OriBaell ,  16  Law  Bep.  K. 
8.677. 

4  The  Joseph  0.  Ortffffs,  I  Ben.  83;  The  New  Holland,  VI.  Ad.. at 
CHimitsr;  The  Bslkee,  1  Bagg.  Adnii  247;  The  Henry  Bwbauk,'l-BQnL 

0  The  H.  B.  Foster,  Abh.  Adm.  230;  The  Emulotts,  1  Sum.  907. 

.  S  The  Pontiac.  Newb.  139;  S.  G.  9  McLean,  365;  Talbot  v.  SeeDnn^  1 
pnasAk,  I ;  The  Delphoe,  Newb.  410. 

7  The  Georgiana,  1  Low.Ol. 

8  Cofflnv.  The  John  Shaw,  lGI!ff.9IOL 

9  Holmes  «.  The  Joseph  C.  CMggs,- 1  Ben.-  81. 


10  Tanwt  V.  Seemao/  l-CfaD«li,  U  MoiNiy  •.  The  Charmhig  BStsey,  9 
Ibid.  64.  . 

11  TheJohnGI]pInrOleott,77. 

12  The  mdependeaee,  2  Gmt.  tf&;  S.  0.  f-LTr.  Law  Mag.  490;  S  Lav 
Bep.  N.  S.  151. 

13  The  Ida  L.  Howard,  1  Low.  3;  The  Lorett  Peacock,  1  Low.  143. 

14  A  Box  of  Bnllloh,  1  SpnMnie,SS:  S.  G.  8  Law  Bep.  363;  1  West^L.  J. 
^;  Wtftev.  The  Axktek)p«,^M>,m 


15  The Indepeiideiios,9eart. HI;  TheVaMUIlBs.  1  Oort  353. 

.n  The  Oheeseman  v.  Two  9tnj  Bests,  9  Boud,  86^ ;  Seten  Oosl 
Bai|es,9Bl8S.297.  ^^ 

17  Blaggv.  The  B.>C.BIdDien,l  Bond,  iNl 
I>B8TT  S.  *  A.— JST* 
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f315.  Success  of  effort  a  requisite^— An  indispen- 
le  ingredient  of  a  salvage  claim  is,  that  the  service  has 
contributed  immediately  to  the  rescue  or  preservation  of 
the  proi)erty  in  peril.i  Unless  the  property  is  saved  in 
fact  by  the  salvors,  comx>ensation  will  not  be  allowed.^ 
If  the  proi)erty  is  not  benefited  by  the  exertions  of  the 
salvors,  they  can  claim  no  compensation  as  salvors  ;8  they 
have  no  remedy  in  rem.^  Intentions  and  exertions  are  not 
alone  sufficient.^  It  cannot  bo  allowed  upon  attempts  at 
rescue  which  have  been  unsuccessful,  though  highly  meri- 
torious.* But  if  an  effort  be  made  in  good  faith,  with 
means  believed  to  be  adequate,  the  salvor  may  recover 
something  in  the  nature  of  a  qttantum  merit  it^  although 
his  efforts  are  unsuccessful. f  It  must  appear  reasonably 
probable  that  the  labor  and  skill  of  the  salvor  coutributed 
to  the  protection  of  the  property.^  The  claimant  must 
have  had  actual  possession  continuously  of  the  property 
in  peril,  with  power  to  save  it,  and  must  show  the  actual 
employment  of  means  to  that  end.^  No  salvage  for  sav- 
ing life  is  award'3d  where  no  property  is  saved.  ^ 

1  The  John  THrti,  Olcott,  462;  The  Whitaker,  1  Sprnirae,  28S;  8. 0. 8 
Iiaw  Rep.  N.  S.  497  ;  Mont^inery  v.  The  T.  P.  Leathers,  Newb.  421; 
Emerson  v.  The  Pandora,  Ibid.  438;  The  VhickwaU.  10  Wall.  1 ;  The  Al- 
bion Lincoln,  1  Low.  76 ;  The  Santlpore,  1  Spiiiks  Ad.  Ar  K  231:  The 
Oenessee,  12  Jur.  401 ;  Tho  Atlas,  1  LusIl  AIS;  The  E.  U.  1  Siiinks  Ad.  A 
£.  63;  Spencer  v.  The  Charles  Avery,  1  Bond,  lin. 

2  Clarice  v.  The  Dodge  Healy,  4  Wash.  C.  C.  651 ;  Montgomery  v.  Tba 
T.  P.  Leathers,  Newb.  C2S. 

8  The  SaOor's  Bride,  1  Brown  Adm.  69 ;  Jackson  v.  The  Magnolia,  20 
How.  296;  Allen  v.  Newberry,  21  How.  244 ;  McGuiro  v.  Card.  21  How. 

4  The  Williams,  1  Brown  Adm.  216;  The  Camanche,  R  Wall.  448:  The 
Henry  Ewbank,  1  8iun.  400:  Montgomery  v.  Tho  T.  P.  Leathers,  Newb. 
421;  Clarke  v.  The  Dodge  Iiealy,  4  wash.  C.  C.  651. 

6  Clarke  v.  The  Dodge  Healy,  4  Wash.  C.  C.  651 ;  The  India,  1 W.  IU>b. 
406;  Tho  Mary.  Ibid.  457 ;  The  Ranger,  9  Jur.  119:  The  Lockwoods,9 
Jur.  1017;  The  Narragansett,  Olcott,  392;  Talbot  v.  Seeman,  1  Cranch,!. 

6  Brooks  9.  The  WUllam  Penn,  1  Amer.  Law  Beg.  584. 

7  The  Sailor's  Bride,  1  Brown  Adm.  69;  Allen  v.  New1)erry,  21  How. 
244;  McGuire  v.  Card,  Ibid.  248;  Jackson  v.  The  Magnolia,  20  How.  298. 

8  The  John  Wirts,  Olcott,  462:  The  Whltaker,  1  Sprague.  282;  S.  C.  8 
Law  Rep.  N.  S.  4f>7 ;  Monteomery  v.  The  T.  P.  Leathers,  Newb.  421 ; 
Emerson  v.  The  Pandora,  Ibid.  438. 

9  Clarke  v.  The  Dodge  Healy,  4  Wash.  G.  G.  651. 

10  Cargo  of  the  Sarpedon,  Law  Bep.  3  P.  D.  28;  S.  G.  18  Alb.  L.  J.  87. 

§  316.  Salvage  in  case  of  recapture.— Salvage  ie 
demandable  for  vessels  or  cargoes  saved  from  pirates  or 
the  public  enemy.^  It  is  awarded  in  lieu  of  prize-money.^ 
To  support  the  claim,  the  taking  must  be  lamul,  and  there 
must  be  a  meritorious  service  rendered.^    Ko  claim  arises 
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on  a  reoapturo  by  a  nentral  power,  as  the  act  is  in  itself 
unlawful.'*  Salvage  is  not  due  for  the  rescue  of  a  neutral 
vessel  or  property  out  of  the  hands  of  a  belligerent,*  who 
took  possession  from  a  supposed  breacli  of  treaty,  or  the 
law  of  nationR,6  but  for  the  recapture  of  a  neutral  armed 
vessel  in  possession  of  the  enemy  salvage  will  be  allowed.'' 
So  it  may  be  allowed  for  the  recapture  of  a  ransomed 
vessel.  8  To  entitle  to  salvage,  as  upon  recaj^ture  or 
rescue,  the  property  must  have  been  in  the  possession, 
either  actual  or  constructive,  of  the  enemy .^  A  rescue 
from  the  attack  of  an  enemy,  by  approaching  with  a 
superior  force,  is  within  the  rule;^°  but  military  salvage 
will  not  bo  allowed,  merely  on  stopping  a  ship  from  going 
into  an  enemy's  port.^^  if  a  belligerent  is  compelled  to 
abandon  a  prize,  and  a  neutral  takes  possession,  the 
nentral  is  entitled  to  salvage;  i^  but  if  the  belligerent 
voluntarily  permits  the  neutral  she  must  be  restored  after 
payment  of  salvage.i^  Where  an  American  vessel,  con- 
demned by  an  unauthorized  foreign  tribunal,  was  brought 
into  an  American  port,  and  ordered  to  be  restored,  no 
salvage  was  aWowea.i*  The  statutes  of  the  Uhited  States 
make  no  distinction  between  the  recapture  by  a  public 
armed  vessel  of  the  United  States  and  recapture  by  a 
private  vessel,  i*  In  case  of  the  recapture  of  a  public  ves- 
sel by  another  public  vessel,  the  salvage,  costs,  and 
expenses  are  payable  from  the  treasury,  the  rule  being 
different  from  the  English  rule.^*  Under  the  Salvage  Act 
of  March  3rd,  1800,  as  well  as  bv  the  general  maritime 
law,  the  rule  of  reciprocity  is  to  be  applied'  to  the  recap- 
ture of  the  property  of  friends.i^ 

1  Baav.  Tingy,  4  Ball.  42;  Talbot  v.  Seeman.  1  Cranch;  The  Pro- 
gress, EAw.  Aain.  210;  Brevoorv.  The  Fair  American,  Bee,  97;  Davlsoa 
9,  Seal-Skins,  2  Paine,  324. 

2  The  Deer,  1  Low.  96:  The  Dos  Hennanos,  10  Wheat.  306;  The 
Haase,  i  G.  Bob.  286:  The  Helen,  3  C.  Bob.  224;  The  Hope,  Hay.  &  M. 
S16;  The  Progress,  £dw.  Atlm.  210. 

3  Talbot  V.  Seeman,  1  Cranch,  1 ;  Davison  v.  Seal-Sklns,  2  Paine,  324. 

4  Talbot  V.  Seeman,  1  Cranch,  1 ;  Darlson  v.  Seal-SUns,  2  Paine,  324. 

5  XT.  S.  r.  Wilder,  3  Snm.  815;  The  Alexander,  2  Dods.  37;  The  War 
Onstcen,  2  G.  Bob.  209;  Talbot  v.  Seeman,  1  Cranch  1:  Clayton  «.  The 
Harmony,  Bee,  78;  The  £leanora  Catharine,  4  C.  Bob.  156;  1 C.  Bob.  228. 

6  Walte  V.  The  Antelope,  Bee,  235;  The  Three  Friends,  4  C.  Bob. 
268;  The  War  Onsken,  2  Ibid.  299. 

7  Mmray  v.  The  Channlng  Betsey,  2  Cranch,  121 ;  Talbot  v.  Seeman, 
1  Cranch,  1. 

8  Moodil  V.  The  Harriet,  Bee,  128.  And  see  The  Henry,  £dw.  Adok 
192;  The  Sir  Peter,  2  Dods.  73. 


9  Tho  BfltvaiTl  sncl  Marr,  t  C.  Bob.  JOS;  Tbe  rrmUto,  4  G.  Roh.  Iffs 

The  Packet  do  Bilboa,  3  0.  Bob.  133;  The  Am  Qreeu,  I  CML  274,  UvUW 
log  The  War  Ousfccu.  2  C.  Bob.  2»9. 

10  The  Ann  Green,  1  Qall.  274. 

11  The  Ann  Oreen,  I  G.ilU  274;  The  Packet  de  BOhoo,  2  a  Bob.  ISli 

The  Froukilii,  4  G.  Bob.  147. 

12  McDonooj^h  «.  Daonery,  3  Dall.  188. 

13  Booth  V.  L'Esneranea^  Bee,  99 :  M eDonongh  v.  Dannery ,  3  Dall.  18B{ 

The  A'lveuture,  6  Uraucii,  2;:lj  The  Hir  Poter/2  Dodi.  ;j;  The  London* 
Ibia.  74. 

14  Conlou  V.  The  Neptune,  2.  Pet.  Adm.  8M;  The  Flad  0}'en.  1 C.  RoU 
135. 

15  Tho  Leytathati,  12  Oplu.  Attf .  Gen.  280.   And  see  Bov.  Stats*  Mca. 
4652,4753. 

10  The  Leviathan,  12  Optn.  Atty.  Gen.  280*. 

17   The  Adeline,  9  GTaach,3-U;  The  St^tr,  3  Wheat.  78. 

§  317.   CompeiUMitioQ,  g^aoYal  pnnciplea<r*^omr 

pensation  in  awarded,  not  upon  tli«  idea  of  i\  quaiUtitm 
mentit,  bat  by  way  of  rewarding  the  Bervice  in  proixMrtioa 
to  tlio  degree  of  merit  iu  each  particular  ca^e.^  The  rft« 
ward  Bbooid  be  not  only  an  amnio  remuneration  for  tb» 
risk  of  life  and  proper^,  and  lor  labor,  privations,  and 
hardships  encountered,  but  sq  liberal  as  to  furnish  an  in- 
centive to  similar  exertions  by  others,^  upon  tho  enlarged 
principles  and  policy  of  maritime  jurisdiction  in  saivugo 
causes.^  The  aniQuut  varies  with  tho  hazard,  trouble,  ez^ 
pense  incurred  iu  qbhIi  particular  case,^  the  fatigue,  anxi- 
ety, determination  to  encounter  danfc^rs,  tho  spirit  of 
adventure,  skill  and  deicterity,^  and  actual  dauger.^  The 
amount  of  salvago  awarded  must  necessarily  rest  in  a 
sound  discretion^  to  be  exercised  according  to  tbe  circum- 
stances of  each  case,*  and  the  decree  may  be  for  more  tliau 
is  demanded,  s  It  is  increased  as  an  incentive  and  premi- 
uzUj^to  encourage  others  to  save  property  in  distress.  ^<^ 
Courts  may  rightfully  regulate  the  award  at  their  discre? 
tion,  but  lixed  rules  are  more  useful  aud  satisfactory  in  their 
operation  than  mere  discretionary  allowances.^^  Salvage 
service  is  favored  and  rewarded  liberally, ^"^  looking  to  the 
merit  and  effort  and  peril  of  the  service,  and  tlie  duty  of 
encouraging  assistance  in  cases  of  distress.  ^  The  circuit 
court  is  not  in  the  habit  of  reversing  decrees  as  to  the 
amount  of  salvage,  unless  upon  some  clear  and  palpable 
mistake  or  gross  over-allowance  of  the  lower  court. ^'A 
Marine  assistance  by  steam  vessel  must  be  encouraged  by 
a  liberal  compensation.^^  Courts  will  allow  a  liberal 
compensation  in  proportion  to  the  beneiit  received  by  the 
owners,  ^<^  which  is  the  leading  and  dominant  considera- 
tion; ^7  the  beneiit  conferred  as  well  as  to  the  tiiaa<^ 


tronble,  danger,  etc. ;  ^^  the  nature  and  character  of  the 
service,  peririnvolved,  and  expense,  as  well  as  the  situa- 
xion  and  condition  of  the  Tesscl  saved,  and  its  value, ^* 
the  risk  of  the  property,  and  especially  of  the  persons, 
of  the  salvors,  severity  and  duration  of  their  labors, 
promptness  of  their  interposition,  and  their  skill,20  having 
a  just  regard  to  the  circ^omstances  of  each  case,  to  the 
risk  and  labor,  treatment  of  the  property  saved,  and 
the  value  of  that  put  at  hazard  by  the  salvage  service.^i 
Gallantry  and  exposure  in  the  rescue  of  life  and  propertv 
are  entitled  to  the  highest  reward.23  Compensation  Is  al- 
lowed for  meritorious  services,  although  the  case  was  not 
one  of  salvage;  ^  so  a  salvor  may  be  entitled  to  compensa- 
tion, although  his  conduct  has  been  such  as  to  forfeit  a 
salvage  remuneration.^  Expenses  of  volunteers  have 
been  paid,  where  unexpectealy  aid  becomes  necessary 
or  the  attempt  abortive.*^  Expenses  and  a  reasonable 
compensation  decreed,  although  not  a  salvage  service.^ 

1  The  Jolin  E.  Clayton,  4  Blatschf.  972;  Hand  v.  The  Elvira,  Gllp.  60: 
The  WiUiam  Beckf  ord,  3  G.  Rob.  288. 

2  Warder  v.  La  Belle  Creole,  1  Pet.  Adm.  31;  Bond  v.  The  Cora,  2 
Wash.  C.  C.  80;  Bearse  v.  Plffs  of  Copper,  1  Story,  314;  The  Emulous,  8 
Oranch,  110:  Conlon  v.  The  Neptane,2  Pet.  Adm.  356;  Union  'I'owboat 
Co.  V.  The  Delphos.  Newb.  412:  HcGinnis  v.  The  Pontlac,  5  McLean, 
188;  Hand  v.  The  Elvira,  QUp.  60;  The  Henry  Ewbank,  1 8am.  400. 

8   The  Narrafiransett,  Olcott,  890:  The  Indnstry,  3  Bagg.  Adm.  202( 
V.  Pigs  of  Copper,  1  Story,  614. 


4  Weeks  v.  The  Catharlna  Maria,  2  Pet.  Adm.  424 :  Barrels  of  Oil.  1 
Bpragne,  01;  S.  C.  7  LawBep.  377;  The  Narragansett,  1  Blatchf.  211; 
llaylor  v.  The  Friendship,  Bee,  17&. 

5  Hand  v.  The  Elvira,  Oiln.  69;  The  Wnilam  C.  Beckf  ord,  8  C.  Bob. 
S86;  Bardeu  v.  The  WiUiam  Penu,  2  Hughes,  14A. 

.6  The  M.  B.  Stetson,  1  Low.  123;  The  Princess  Alice,  3  W.  Bob.  188; 
The  Oeorgiana,  1  Low.  93;  Post  v.  Jones,  19  How.  IdO;  The  Devemon, 
1 W.  Bob.  180. 

7  The  Charles,  Newb.  837;  Hand  v.  The  Elvira,  Oiln.  60;  Talbot  «. 
fieeman,  1  Cranch,  1;  The  Rising  Sun.  1  Ware,  384  {The  Aqnila.  1 0. 
Bob.  32 :  The  Centurion,  1  Waro7477 ;  1  no  Fortune,  2  W.  Rob.  J;2 ;  Rowb 

V.  The  Brig ,  1  Mason.  373:  The  Henry  Ewbaixk,  1  Bum.  400:  Cross 

V.  The  BeUona,  Bee,  194:  McOinnls  v.  Tho  Pontlac,  5  McLean,  307;  The 
Jiritain,  1 W.  Bob.  60;  Clayton  v.  The  Harmony,  I  Pet.  Adm.  79. 

8  Pratt  e.  Thomas,  1  Ware,  432;  The  Jonge  Bastiaan,  5  C.  Bob.  287. 

9  Brevoor  v.  The  Fahr  American,  1  Pet.  Adm.  00;  Taylor  e.  The 
Cato,  1  Pet.  Adm.  48. 

10  Mason  v.  The  Blairean,  2  Cranch,  240rThe  Sarah,  1  C.  Bob.SU 
note;  The  Hector.  3  Hagg.  Adm.  00;  Bell «.  The  Anne, 2  Pet.  Adm.  ''^ 

.11  The  John  Wirts,  Olcott,  472;  Tyson  v.  Prior,  1  Oall.  133;  Boff  v. 
l^ass,  19  Int.  Rev.  Bee.  94. 

12  The  Aroma  MIILh,  2  Hughes,  41:  The  Centurion,  1  Ware,  477;  The 
^blem,2  Ware,  (Dav.)  61;  The  Blackwall,  10  Wall.  14;  Cromw«a  v. 
0^  Island  City,  1  Cliff.  221. 
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13  Tbe  Emnloiis,  1  Sam.  231 ;  The  Sanb,  1  C.  Bob.  313;  The  "Vniliam 
Beckford,  3  G.  Bob.  28S;  Bowe  v.  The  Brig ,  1  Mason,  373. 

14  Brooks  p.  The  William  Pemi.  1  Amer.  Law  Beg.  5M ;  The  Baikes,  1 
Bagg.  Adm.  24S;  The  H.  B.  Foster.  Abb.  Adm.  2U. 

15  The  Camanche.  8  WalL  479;  The  Delatvarer  6  Blatchf.  5?7:  The 
True  Blue,  4  Bloore  P.  C.  G.  96;  The  Bmuloiis,  1  Som.  207;  Baker «. 
Hemeuway,  3  Low.  501. 

16  Eads  r.  The  H.  D.  Bacon,  Newb.  274. 

17  Taylor  v.  The  Gate,  I  Pet.  Adm.  GO. 

18  The  M.  B.  Stetson,  1  Low.  119. 

19  The  John  £.  Glayton,  4  Blatchf.  373;  Taylor  v.  The  Friendship^ 
Bee,  175. 

20  The  Gheeseman  v.  Two  Penry  Boats,  2  B<md,  37S;  The  YemiUes,  1 
Curt.  353. 

21  The  Rising  Son,  1  Ware,  3»l;  The  Henry  Birbank,  1  Sam.  400; 
Bond  V.  The  Cora,  3  Wash.  G.  G.  90;  The  Bmolous,  1  Sum.  207;  Tbe 
Elizabeth  and  Jane,  1  Ware,  35. 

23  The  n.  D.  Foster,  Abb.  Adm.  232;  The  Clifton.  3  Has^g.  Adm.  117: 
The  Anna,  6  Ben.  IK);  The  St.  Jean  Baptistc,  3  Giroiul  &  G.  375;  Post 
V.  Jones,  19  How.  161;  The  Florence,  2!}  £ug.  L.  &  K.  (iU7. 

23  The  Sailor's  Bride,  1  Brown  Adm.  68;  The  Clarion,  Ibid.  74;  Tlie 
Wmiam,  Ibid.  203. 

24  American  Ins.  Co.  v.  Johnstm,  Blatchf.  d;  H.  10. 

25  The  Banger,  9  Jar.  119;  The  Albion.  3  Ilagg.  Adm.  251. 

26  The  Happy  Return.  3  Ha'Tg.  Adm.  1J)8;  The  Traveller,  t  Hag?. 
Adm.  370;  The  James  Watt.  2  W.  Ko'».  270;  Th^  l»urissima  Concepclon, 
3  W.  Bob.  181;  The  Favourite,  2  G.  Bob.  233;  The  Louisa  Jane,  2  Low. 
304. 

§  313.  Ine;redient3  of  salvage  services.— The  in- 
gredients of  a  salvage  service  are  :  first,  enterprise  in 
going  out  in  tempestuous  weather  to  assist  a  vessel  in 
distress,  risking  their  own  lives  to  save  their  fellow- 
creatures,  and  to  rescue  their  property;  second,  the  degree 
of  danger  and  distress  from  which  the  property  is  released, 
as  when  in  imminent  peril;  thinl,  tbe  degree  of  labor  and 
skill  of  salvors;  and  fourth,  the  value  of  the  property 
8ave<l.i  Tho  value  of  the  property  siivcd  constitutes  a 
material  inprredient; 2  the  value  at  the  time  and  place  of 
saving.*  Itisk  of  life  is  not  a  necessary  ingredient,  but  it 
places  the  salvors  in  a  higher  position  of  merit,  and  en- 
titles them  to  a  more  liberal  compensation.^  Uisk,  enter- 
prise, and  disinterested ues.1  nro  necessary  characteristics 
of  every  salvage  service.*  Tho  inducement  to  save  life 
and  property  should  likewise  be  held  forth,  to  a  fair  and 
upright  conduct  with  regard  to  the  objects  preserved.* 
The  preservation  of  life,  if  it  can  be  couuected  with  the 
preservation  of  property,  whether  by  accident  or  not, 
must  be  considered.*  Most  intimately,  if  not  necessarily, 
connected  with  the  manner  and  merit  of  the  salvage  of 
the  vessel,  must  be  that  also  of  the  salvage  of  the  cargo.* 
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Where  none  at  the  requisites  occur,  the  senrice  deserves 
little  better  ttian  a  mere  remuneration  for  work  and  labor.' 
If  property  be  left,  though  not  derelict,  one  who,  in  good 
faith,  takes  possession  as  salvor,  has  his  reasonable  claim 
for  salvage,  according  to  the  good  he  actually  does.^o 

1  Tho  Dolphos,  Newb.  419;  Tbe  CUfton,  3  Hagg.  Adm.  117;  The  Nar- 
ragansett,  Ofcott,  3!>D. 

2  The  Henry  Ewbank,  1  Sum.  412;  The  Waterloo,  2  Dods.  433:  Tho 
Blehden  Ilall,  1  Dods.  414;  Bowleyt?.  Goddard,  1  Low.  154;  The  Amer* 
ique,  Law  Bep.  G  F.  G.  4();5;  Baker  v.  Hemenway,  2  Low.  £03. 

3  The  Albion  Lincoln,  1  Low.  74;  The  George  Dean,  Swabey,  290. 

4  Spenoerv.  The  Charles  Avery,  1  Bond,  119;  The  William  Beck 
ford,  3  C.  Rob.  236;  The  Emulous,  l  Sum.  214. 

5  TheMerrlmac,  1  Ben.  207;  The  Clifton,  3  Ha^pr.  Adm.  117;  The 
Enterprise,  Ship.  Gaz.  1854;  The  Black,  Ship.  Gaz.  1854;  The  Purisslma 
Concepclon,  3  W.  Rob.  181. 

6  Cromwell  v.  The  Island  City,  1  CUff.  229;  Mason  v.  The  Blairean,  2 
Cr.240. 

7  The  Emblem,  2  Ware,  (Dav.)  64;  The  Aid,  1  Hagg.  Adm.  83:  The 
Two  Catherines,  2  Mason.  319;  The  Mulhouse,  Law  JEtep.  N.  S.  276; 
Spencer  v.  Tho  Charles  Avery,  1  Bond,  119;  The  Greorge  Nicholas. 
Newb.  452;  The  Boston,  1  Sum.  328. 

8  Shawls,  Abb.  Adm.  325;  The  Emma,  2  W.  Rob.  315. 

9  Bobson  s.  The  Huntress,  2  Wall.  Jr.  68;  The  Clifton,  3  Hagg.  Adnu 
117. 

10  The  Senator,  1  Brown  Adm.  375;  Talbot  v.  Seeman,  1  Cranch,  1. 

§  319.  I^easure  of  rev7ard.->Oversight  and  respon- 
Bibility  should  receive  an  enhanced  compensation. i^  Tak- 
ing in  charge  a  wreck,  rendering  labor,  incurring  risk  and 
deviation,  to  supply  the  wreck  with  a  crew,  should  be 
considered.2  The  court  takes  into  consideration  the 
merits  and  motives  of  the  Balvor,^  giving  a  liberal  reward 
for  the  fidelity  and  vigilance  of  the  salvors,  and  reprobat- 
ing and  diminishing  tlie  compensation  for  every  negli- 
gence.* Services  attended  with  little  danger  or  expense, 
and  of  short  duration,  are  not  entitled  to  be  placed  in  the 
highest  order  of  salvage.s  It  ought  not  to  be  diminished 
by  a  favorable  state  of  the  weather  after  arrival,  nor  in- 
creased by  an  unfavorable  state  of  the  weather. ^  Propos- 
ing the  privilege  of  stripping  a  vessel  in  case  they  are  not 
successful,  in  advance  of  their  making  any  effort  to  save 
her,  detracts  materially  from  the  merit  of  their  claim,  ^  but 
salvors  are  not  to  be  driven  out  of  court  upon  the  sugges- 
tion that  if  they  had  not  touched  the  vessel  derelict  she 
might  have  been  saved  in  some  possible  way.s  Where  a 
vessel  was  abandoned  in  near  proximity  to  the  entrance 
of  a  great  seaport,  and  in  the  track  of  vessels  inward  and 
outward  bound,  with  no  one  on  board  to  set  her  lights, 
keep  her  on  her  course,  or  to  answer  or  give  hails,  the 
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M!^rd  should  be  biioIi  as  to  imme  the  rendering  of  any 
service,  Incnrring  of  any  risk,  anddeyiation  by  any  vessel 
to  supply  the  xrreck  vnth  a  crew  and  make  ber  presence 
tofe.v  A  liberal  reward  is  granted  in  cases  of  derelict^  as 
it  13  not  for  the  owner  to  complain  of  the  reward  paid  to 
strangers  who  restem  the  property,  and  as  protection  of 
the  public  from  danger  demands  it.^<)  The  tme  principle 
is  an  adeqaate  reward,  according  to  the  circnmstancea  ef 
the  case.  11 

1  The  Ida  L.  Hofward,  i  L«w.  S. 

2  TheAima,6Ben.lM. 

8   American  Ins.  Go.  v.  Johnson,  l^tch.  ft  R.  29;  The  YroW  llir- 
gBfetba.  4  G.  Bob.  103;  llliason  v.  Tho  Blalreau,  2  Granch,  240. 

I  The  Boston,  1  Bum.  8X>:  ISaaaa  v.  The  Blaireaa,  2  Cramsh,  240; 
Spnrr  v.  Feorsoa,  1  Mason,  104. 

5  The  John  Gilphi,  Olcott,  89;  Osffln  v.  The  John  Shaw,  I  CUff.  239; 
The  Westminster,  1  W.  Bob.  229;  The  GUfton,  3  Bagg.  Adm.  117. 

6  The  Sangossa,  1  Bern  fiS7;  The  Comeliiis  Orinnell,  11  LswTL  tf,B. 

t78. 

7  Goffln  V.  The  John  Shaw,  1  CUff.  230. 

8  The  Gharles,  Ke#b.  398;  The  Heniy  Ewbank,  1  Sam.  40O.   Alid  see 
9^mes  V.  The  Joseph  G.  Origgs,  1  Ben.  81. 

9  The  Anna,  0  Ben.  Ids. 
10  The  Anna,  6  Ben.  160. 

-11  The  Gayenne,  2  Abb.  U.  S.  47;  Post  v.  Jones,  19  How.  159. 

5  320.  Rate  of  allowaace.'^In  general,  the  rate  of 
salvage  ought  not  to  be  less  than  one -third,  unless  the 
toroperty  be  very  ralaable,  or  the  service  very  inconsider- 
able.^   It  is  rarely  less  than  one-third  or  more  than  one- 
half  of  tho  property  saved.*    "Where  salvors  are  very  meri- 
torious, and  the  value  of  the  vessel  and  articles  saved  is 
very  small,  the  court  will  exceed  in  its  allowance  the  pro- 
portion usually  eiven.8    A  moiety  has  rarely  been  given 
except  in  cases  of  derelict.^    Where  the  property  is  small, 
the  salvors  numerous,  and  the  perils  imminent,  or  the 
services  laborious  and  exhausting,  a  larger  allowance  than 
a  moiety  is  justified.*    Where  a  vessel  was  found  waters 
logged,  and  apparently,  though  not  in  fact,  derelict,  -wad 
towed  to  a  place  of  safety,  the  whole  time  occupied  bein^^ 
six  hours,  one  and  one-half  per  cent,  on  the  value  of  ves- 
sel and  cargo  was  deemed  a  proper  compensation.*    In 
awarding  salvage  for  the  preservation  of  the  property  ol   • 
foreigners,  courts  have  regard  to  the  rates  of  allowance 
which  obtain  in  the  courts  of  the  owner's  country,  it  be- 
ing the  policy  to  observe  a  rule  of  reciprocity.  ^    A  low 
rate  of  salvage  should  be  allowed  where  salvors  in  good 
^^ther  simply  towed  a  vessel  disabled  to  a  safe  anclior- 
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The  Rebecca  Clyde,  6  Ben.  96;  Adftms  v.  The  Island  City.  1  ClUf*  SlO; 
Nonis  V.  Tbe  Island  City.  Ibid.  219;  Cromwell  v.  The  Island  City,  Ibid. 
221;  The  John  Qt.  Paint,  2  Ben.  174;  Sturtevant  v.  The  Geori?e  Nlcho- 
Vmb,  Newb.  449:  The  Oeorglana,  1  Iiow.  91;  Tbe  Perth,  3  Hagg.  Adm. 
414;  The  Roe,  SwabGy.ai;^he  Janet  Mitchell,  Swabey.  Ill;  The  Go- 
lonOrina,  Law  Rep.  1  Adm.  &  ^.  334;  The  Jonge  Bostiaan,  5  C.  Sob. 
287;  The  Albion  Lincoln,  I  Low.  71. 

7  The  Waterloo,  Blatchf.  ft  H.  127;  Armroyd  v.  WlUlams,  3  Waah. 
C.  C.  503;  Mason  v.  The  Blairean,  2  Cranch,  240. 

8  The  Bolivar  v.  The  Chalmette,  I  Woods,  897. 

§  321.  Rate  in  cases  of  derelict.— Anciently,  it  was 
a  positive  rule,  in  cases  of  derelict  property,  to  allow  one- 
half  to  the  salvors, i  but  the  rule  Lends  to  the  reason  and 
equity  of  particular  cases,^  and  though  somewhat  relaxed* 
the  rule  still  continues  to  be  favored;*  the  rule  of  com*' 
pensation  is  deemed  flexible,  yet  a  moiety  is  generally 
awarded;  *  tlio  growing  preference  is  on  a  moiety,  in  cases 
of  absolute  derelict,*  unless  special  circumstances  call  for 
a  discriminating?  valuation.^  As  a  general  rule,  the  rate  of 
salvage  of  a  vessel  derelict  at  sea  is  a  moiety  of  her 
value. 7  It  is  with  great  reluctance  that  more  than  a 
moiety  is  awarded;  s  and,  except  in  special  cases  in  which 
great  hardships  and  dangers  have  been  encountered, 
this  is  the  extreme  limit."  Cases  might  occur  of  such 
extreme  peril  and  difficulty,  of  such  exalted  nature  and 
enterprise,  that  a  moiety  even  of  a  very  valuable  property 
might  be  too  small ;  and,  on  the  other  hand,  wliere  attendea 
witli  so  little  difficulty  and  peril,  that  it  would  entitle  the 
parties  to  little  more  than  a  mere  quantum  meniit  for  work 
and  labor  done.i<>  The  whole  net  proceeds  may  be 
awarded  under  special  circumstances, ^i  as  where  the 
property  was  of  little  value,  and  the  owne-^  abandoned 
it.i^  The  true  rule  in  cases  of  derelict  is:  divide  the  pro- 
ceeds which  remain  over  all  costs  and  disbursements  of 
the  salvage  suit  equally  between  the  salvors  and  the 
owners  of  the  rescued  property,  giving  to  each  of  these 
two  interests  a  moiety,  i* 

1  Tlie  Charles  Henry,  1  Ben.  8;  Lewis  v.  The  Elizabeth  and  Jane,  1 
Ware.  3d;  The  Aquila,  1 C.  Bob.  82. 

2  The  Elizabeth  and  Jane,  I  Ware.  39;  Bowe  «.  The  Brig  , 
1  Mason,  372. 

3  The  Henry  Ewbank,  1  Sum.  410;  Rowe  ©.  The  Brig  ,  l 
Kason,372:  The  Fortuna,  4  C.  Bob.  273;  L'Rspnrance,  1  Dods.  46;  The 
Blenden  Hall,  Ibid.  414;  Tho  Elllotta,  2  Uods.  75. 

4  The  Mary  Ford,  3  Dall.  188:  The  Adventure,  8  Cranch,  226;  The 
£lliotta,2Doa9.75;  Cross  v.  The  Bellona,  Bee,  193;  Fllnur.  The  I.an- 
der,  I3cc.  280:  Bell  v.  The  Ann,  2  Pet.  Adm.  279.  Either  a  moiety  or 
two-flfthn— The  Aquila,  1  Rob.  33;  Tlio  Jouge  Bastlaan.5C.  Rob.  287; 
The  Lord  Nelson,  Edw.  Adm.  79;  Tho  Slvrla,  1  Edw.  Adm.  175. 

5  The  Henry  EwbanK,  1  Sum.  400;  The  John  Worts,  Olcott*  4T3: 
Bond  p.  Tbe  Cora,  2  Wash.  C.  C.  80. 
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10  BDenrer  >.  The  Chulei  Avarj,  1  BrniS.  IS;  Rowe  s.  The  H 

11  Sjiragne  p.  Bftrreln  of  Flonr.  3  Stnir,  IflT,  dluppmrlnit  the  nmo 
■wivoed  la  the  Blendeu  HaU,  1  Dods.  4M.   Auil  mn  Tha  Zeilsui 

12  Uewellyn  ».  Twn  Anchors.  1  Han-  Mi  The  Wllllsm  Hunllto 

Ham.Ailm.  luS;  The  Zeslnnil.  I  Low.  L ;  The  nuUanil.*  Irish  Jiir.i 

Ben.ni;  Tlio  Annn.aneti.'lMVlODIatRlit.  ^%■.  ThnT.  L.  Knlghl 


§  323.  Derellot,  vrhat  oonstltiites.— To  constltnte  a 
case  of  derelict,  tlia  tlilo;;  must  bavQ  been  flonlly  nban- 
doned,  wliftlier  from  ni-ciilent,  opeesalty,  or  voluntarily,' 
tba  reiuicl  uiiiat  liavo  been  llnally  abandoneil,^  TTithout 
liope  of  recovery,  or  witbout  the  Int^Qtifin  of  rolitrDlliff  to 
itji'tlie  mere  ijiiittlnf^. of  tlie  eliip  to  proonraassistHnco' 
from  thn  shore,  and  with  Intent  to  retnm.  la  not  an  abnn- 
donment.*  To  constltuts  a  cms  of  derelict,  it  mast 
appeartlmt  the  Rltuntiooof  theveaaelwas  ao  desperate 
aatojastify  an  nbsolutenbandoument  without  auanimtit 
reveFtendi.'  Tlie  rule,  that  tliere  must  be  a  roluntary 
ahan<lonment,  lias  been  retracted.'  A  tcrmI  tuay  be 
deserted  wi  I  bout  beine  abandoned.'  "Whfiro  the  p(?i'il  Eb 
Boeh  H3  to  force  an  ntemdonment,  the  mere  f 
letum  and  recover  the  vessel,  if  possible,  will 
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ber  beinp;  confiidend  4dyieilfct;>  as,  wlmre  the  maatear, 
6fficers,  and  crew  left  the  vessel  in  extreme  anxiety  for 
their  personal  safety,  or  when  the  condition  of  tbe  vessel 
was  such  that  her  instant  destruction  was  menaced.^ 
"Where  the  master  and  crew  leave  their  vessel  and  take  to 
the  longboat  and  are  picked  up  by  another  vessel,  while  yet 
in  sight  of  the  wreck,  tbe  vessel  and  cargo  are  derellct.^o 
A  vessel  with  slaves  on  board,  but  without  any  white 
person,  is  derelict.  **  Where  the  master,  officers,  and 
l^art  of  the  crew  of  a  vessel  injured  by  a  collision  remained 
in  small  boats  about  the  ^vreck,  and  after  a  brief  interval 
returned  ou  board,  she  was  not  derelict. i*  "Where  a 
steamboat  on  the  Mississippi,  being  on  fire,  was  surren- 
dered to  the  master  and  crew  of  a  sailing  vessel,  under 
the  conviction  that  nothing  could  be  effectually  done  for 
her  safety  without  the  aid  of  the  sailing  vessel,  it  was  not 
a  case  of  dcrelk^t.^    A  vessel  is  not  derelict  when  tem^ 

Eorarily  left  by  her  tug,  which  afterwards  returned  to 
er  assistance.^^  It  is  not  derelict  to  leave  a  barge  with 
BO  one  on  board,  when  it  is  at  anchor,  where  it  was  a 
Common  usage  to  leave  them  so.is  a  thing  cast  over- 
board in  a  storm  to  lighten  tlie  vessel  is  not  derelict.  ^^ 
"Vessels  found  derelict  are  national  droits,  if  no  owner 
Appears.  1^ 

1  Sowe  p.  The  Brig  .  ,J  Mason,  872;  Tyson  v.  Prior,  1  Gall.  133; 
The  Jenny  LIndLNewb.  *r>:  Montgomery  r.  The  T.  P.  Leathers,  Newb. 
421;  The  Ida  L.  Howard,  1  IjOW.7;  The  John  ailplii.  Olcott,  77;  The 
Sarah  Bell,  4  No.  of  Cas.  147.  And  see  Taylor  v.  The  Cato,  1  Pet.  Adin. 
W,  distinguishing' The  Aqulla,  1  C  Bob.  32. 

.  2  Tyson  v.  Prior,  1  Gall.  133:  Bovre  v,  Tlie  Brig ,  1  SCason* 

372;  The  Island  City,  I  Black,  lil. 

3  The  Bee,  1  Ware,  332:  The  Bllzabetii  and  Jane,  1  Ware,  89;  Tyson 
r.  Prior,  1  Gall.  133:  The  Boston,  1  Kuin.  328;  The  Kuiuluus,  1  Sum.  210: 
The  Henry  Ewbaiik,  1  Sum.  4U0!  Cromwel)  v.  The  Isluiid  City,  I  Clilt. 

224;  The  II.  B.  Foster,  Abb.  Ad  in.  222;  Rowe  v.  Tbe  Brig  *  1 

Maaon,  372:  The  Attacapas,  3  Ware,  65:  Montgomery  r.  The  T.  P. 
Leathers,  Newb.  42tf;  The  Ai^uHa,  1  C.  Rob.  3i;  Carroll  v.  ihe  T.  P. 
ZfOathers,  Newb.  433;  FUnnv.  The  I^eauder,  Bee,  260;  L'Espenace,  1 
Dods.  46. 

4  Cromwell  v.  The  Island  City,  1  Cliff.  224;  The  Boston,  1  Sum.  328; 
The  Beaver,  3  G.  Bob.  «M  Th9  Barefoot,  1  £ug.  L.  &  £.  ()61 ;  Tbe  Eimil- 
008, 1  Sum.  210. 

ft  Mesner  «.  Suffolk  Bankr  1-  Law  Bep.  249. 

6  Bowe  v.  The  Brig  •  •  f ,  1  Ifanon,  372;  Tlie  Lord  Nelson,  fidw. 
Adm.  79;  The  Blendeu  Ebil,  1  Oods.  414,  denying  the  Jouge  Johawies, 
4  C.Bob.  263. 

7  Bond  «.TheCora,2Pet  Adm.376*,  Masonv.The  Blaireaa,2GnHiQli, 
240.   See  Evans  v.  The  Charles,  Newb.  329. 

8  The  Laura,  14  Wall.  338. 

9  The  Laura,  14  Wall.  838;  The  Oeorglana  L'E<<perance,  1  Dods.  46: 
Ibe  Goromaudel,  Swabey,  20!^;  Tbe  Saiah  Bell,  4  no.  of  Cos.  144;  Bow0 


10  tbe  Bostbii,  f  Sam.  dS8. 

11  Flbiti  V.  the  Leander,  Bee,  i60. 

12  Ml^^v.  The  6u]fo&  Bank,  1  tAvf  Bep.  2149. 

13  Mouteomeiyv.  The  T.  p.  LeMhers,  Kewb.  431;  fiAddnon  «.  The 
7tuidor»,  iMtL  ^. 

14  Croniwea^.the&lakidOity,  10iIS:221;Btyiui«.T7. 8.6Ctof GL 
l'J8. 

15  Tomet.  FmtOMm  «f  lAmfbM,  VMsy,  M5;  The  Uinor,  3  Bmtg, 
Adm.  8. 

13  Moaftromeryv.  tSioTvP^lbeatlienf,  N0irb'.4W;  Bofwev.  The  Biis 
-,  1  Mason,  872. 


17  Taylor  «.  The  Cato,  1  Pet  Adm.  68;  The  Aquila,  1 0.  Bob.  32. 

§  323!  "Who  to  sliare  in  award.— A  master  of  a  ves- 
sel is  authorized  in  going  to  tlie  rescue  of  a  wrecked  ves- 
sel, and  all  who  are  ready  and  willing  to  engage  in  the 
service  are  entitled  to  Bhitre  in  the  reward;  i  all  who  ma- 
terially coaltfibute  ta  tlm  savinjOt  saee  entitled  to  slmre ;  ^  all 
who  give  pevaonal  service;  and  the  oavgo,  freight,  etc., 
savea  constitute  one  fund  or  subject  ot  salvage.^  The 
Toward. for  enterprise,  personal  skill,  risk,  etc.,  can  be 
^warded  only  to  the  individuals  by  whom  the  service  is 
performed, *  A  ptfsseng'er  who  assisted  in  saving  tho  prop-., 
erty  is  entitled  to  a  portion  of  the  salvage.*  Passengers 
who  are  bold  to  undertake  a  salvage  service  upon  a  tlere- 
lict,  and  q.otive  taassist}  are  entitled  to  an  increased  share; 
but  those  who  refuse  to  assist  when  solicited  are  not  enti- 
tled to  share  in  tl>e  award.^  If  apprentices  are  sailors 
they  are  entitled  to  their  sliate,^  and  the  master  cannot 
qlaim  their  shares.^  The  shipper' of  the  cargo  is  not  onti- 
fled  to  salvage  earned  in  tlie  voyage,  unless  the  stoppage 
and  deviation  Were  authorized  by  him.^  Where  the  mas- 
ter and  owners  of  a  tug  presented  their  bill  in  the  name  of 
the  t'lg  and  her  owner  for  salvage,  it  must  be  eonstrued  as 
covering  the  servicfes  of  the  crew,  wbo,  together  with  the 
vessel  and  its'niacliisery,  coastitated  the  efficient  agency 
that  performed  the  salvage  service, i*  and  the  receipt  of  the 
salvage  bytkemteii«bemthen»aee0iintabletothe  crew  for 
their  share  of  the  same.^^  AVhen  the  benefit  received  will 
trarrant  it,  the  salvof  will  be  entitled  to  dkare  to  a5  greater 
or  less  degree  in  tlie  benefit.i^  Etjuatl  shares  "^ill  bo  given 
to  the  master  and  pilot  of  a'  sailing  vessel.  ^^  When  two 
ressels  come  tliytogetlier  to  render  asBistanoe^  all  persons 
composing  tHe  crews  are'  entitled  toshare. "  Simply  lying 
by  or  consorting  with  another  ship,  if  by  contract,  win 
sustain  the  daim.^*  In  the  caseot  several  mUvoxSi  all  an 

Destt  s.  a  a^— ss. 
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entitled  to  share  in  the  reward;  ^^  the  division  should  be 
in  proportion  to  the  merits  of  each ;  ^7  the  share  depending 
largely  on  the  nature  of  the  effort.  ^^  And  when  the 
benefit  received  will  warrant  it.^^  The  distribation  made 
by  award  of  parties  appointed  by  the  court  is  conclu- 
aive.^  Cases  may  arise  in  which  officers  and  crews  of 
naval  vessels  may  be  entitled  to  salvage;  but  something 
more  than  the  usual  peril  should  be  encountered,  and  for 
extraordinary  exertions,2i  when  they  will  be  entitled  to 
salvage,  but  to  a  less  amount  than  to  private  persons.*^*' 
Bat  where  delay  caused  was  slight,  and  no  unusual  hard- 
ship or  peril  encoimtered,  they  are  not  entitled  to  sal- 
vagers 

1  The  Centurion,  1  Ware,  477;  The  Baltimore,  2  Dodii.  1S2. 

2  The  Blackwall,  10  WalL  1. 

3  The  Ottawa,  1  Low.  274. 

4  Union  Towboat  Ck>.  r.  The  Delphos,  Newb.  412. 

6  Bond  V.  The  Cora,  2  Wash.  C.  0. 80;  S.  C.  2  Pet.  Adm.  361. 

6  The  Charles  Henry,  1  Ben.  8;  The -Baltimore,  2  Dods.  132. 

7  Masonv.  TheBlaIreaa,2Cranch,240. 

8  Waterbury  «.  Myrlck,  Blatchf .  &  H.  43. 

9  The  Nathaniel  Hooper,  3  Sum.  981:  2  Law  Bep.  165;  Bond  «.  The 
Cora,  2  Wash.  C.  C.  80 ;  2  Pet.  Adm.  361 ;  Taylor  v.  The  Cato,  1  Pet.  Adm. 

48. 

10  Bofl  V.  Wass,  2  Sawy.  538. 

11  Boff  V.  Wass,  2  Bawy.  538;  Studley  «.  Baker,  2  Low.  20&. 

12  The  W.  F.  Garrison,  1  Low.  139. 

13  Brooks  9.  The  William  Penn,  2  Hughes,  145. 

14  The  Mountaineer,  2  W.  Bob.  7. 

15  The  Williams,  1  Brown  Adm.  226;  The  Underwriter,  4  Blatchf.  94. 

16  The  BlackwaU,  10  WaU.  12:  The  Pride  of  Canada,  Blatchf.  4  H. 
206;  The  Beutley,  Swabey,  198;  Norrls  p.  The  Island  City,  1  Cliff.  219. 

17  The  Henry  Ewbank,  1  Sum.  421 ;  The  Jonge  Bastiaan,  5  C.  Bob.  287. 

18  The  Albion  Lincoln,  1  Low.  76;  The  Santipore,  1  Splnks  £c.  &  Ad. 
231. 

19  The  Oenessee.  12  Jur.  401;  The  Atlas,  1  Lush.  518;  The  E.  U.  1 
Spinks  £c.  &  Ad.  63. 

20  The  Henry  Ewbank,  1  Sum.  428;  McDonough  «•  Dannery,  3  DalE 
188. 

21  The  Josephine,  2  Blatchf.  828;  The  GMe,  6  C.  Bob.  273;  The  Lord 
Nelson,  Edw.  Adm.  79;  The  Pensamento  Fella,  Edw.  Adm.  115:  U.  8- 
V.  The  Amlstad,  15  Peters,  618 :  The  Thetis.  8  Hagg.  Adm.  14:  Mio 
Helene,Ibid.  430LTho  Lustre,  Ibid.  154:  Le  TlflTeTTWa^.  C.  a  6OT; 
The  Mary  Ann,  1  Hagg.  Adm.  158;  The  Wave,  Blatchf.  &  H.  248.  Dl»- 
tribuUon  to  vessels  in  the  navy,  see  Bev.  Stats,  sees.  4/S42, 4652. 

22  The  Molhouse,  12  Law  Bep.  N.  S.  276. 

23  The  Josephine,  2  Blatchf.  328. 
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§  324.  Owners  entitled  to  aliare.— The  owners  of 
tbe  vessel  whose  crew  perform  salvage  services  share  the 
8:ilv:igo  compensation,^  although  not  present  when  the 
service  was  performed,^  solely  on  the  ground  of  the  risk 
Rnd  dam^ige  to  which  their  projwrty  is  or  may  be  sub- 
jecte(l,3  of  ships  or  vessels  whether  propelled  by  steam  or 
otherwise,'  and  whether  they  be  individuals  or  coppora- 
tionr4;5  80  as  to  owner  of  wrecking  vessels.^  Under  ordi- 
nary circumstances  they  are  allowed  one-third  of  the 
amount  «i warded  as  salvage  compensation;  but  where  the 
8<}rvic»)  WiiH  of  a  character  to  expose  the  vessel  to  peculiar 
danr^er,  especially  in  case  of  a  large  steamer,  and  of  great 
value,  mf):*.')  may  be  allowed  J  Owners  can  come  in  as  co- 
srilvors  only  where  their  vessel  has  been  the  direct  means 
of  rendt-Ting  tlio  service  for  which  salvage  is  awarded.^ 
The  amouut  allowed  must  be  in  proportion  to  the  risk  in- 
c  irred.-'  The  mere  fact  that  the  vessel  sails  imder  a  char- 
ter party  does  not  divest  the  absolute  owner  of  his  right 
\)  salva.cje,  or  entitle  the  charterer  to  salvage,  unless  he 
thereby  becomes  owner  for  the  voyage.^<^  "Where  expenses 
are  incurred,  the  proportion  belonging  to  the  ship  is  to  be 
in<4uderl  wit!i  the  repairs  in  making  the  estimate  of  iifty 
per  cent.ii  The  general  owners  are  entitled  to  remunera- 
tion in  addition  to  expenses,  when  they  show  actual  loss 
suffered,  or  risk  to  their  property;  but  charterers  are  not 
in  the  same  position  except  under  a  stipulation  giving 
them  the  control  and  benelit  of  the  salvage,  or  unless  the 
vessel  is  sailed  on  their  responsibility.  ^^  The  rule  allow- 
inj:  salvar^e  compensation  to  owners  is  applicable  to  cor- 
porations owning  vessels  engaged  in  salvage  services,^* 
and  they  may  sustain  suits  for  salvage.  They  can  only  be 
entitled  to  compensation  for  the  use  of  their  property.^* 
A  partL'il  and  contingent  interest  in  the  property  will  not 
disqualify  the  owners,  as  a  corporation,  from  performing 
a  salvage  servicers  The  policy  of  courts  of  admiralty  is 
to  encourage  salvage  services  by  large,  powerful,  well- 
equipped,  and  valuable  steamers,  by  giving  their  owners 
one-half  of  the  compensation  awarded  ;i*  they  look  with 
favor  on  the  exertions  of  steamers  assisting  vessels  in  dis- 
tress. ^  7  Steamers  are  entitled  to  a  greater  reward  than 
any  other  salvors. i8  The  master  has  authoritjr  to  deviate 
to  go  to  the  rescue  of  a  vessel  in  distress,  and  in  return  it 
enables  the  owner  to  partake  liberally  of  the  salvage  re- 
muneration. ^  J  Vv'here  the  shipmaster  pledged  funds  of 
the  owners  to  procure  another  vessel  in  which  the  salvage 
service  was  effected,  the  owners  could  not  proceed  in  rem 
as  co-sal  vors.25)  Where  the  master  in  charge  of  a  valua- 
ble vessel  and  cargo  abandoned  his  voyage  to  bring  in  a 


wreck  foood  dar^lot,  and  the  o' 

-    -  '---■,  aBilittimeiliMelydiapl , 

it  of  the  Balvage  service  bcloii$;s  to  tlie  vosatl,  aiid 

the  moBtcr  imH  orew  oujtlit  Ui  reoeiTe  no  moru  tliau  a  mura 

Euimtam  m»-uSt.<'^  A  ^ot  iaort|;ague  Is  eutitled  to  one- 
alftliosalvnce,  wh«Dth»  vessel  iras  abandoned  to  uiulor- 
writem  on  an  SsumiMe  affaotedby  a  subsequaut  mottgagea 
of  tlm  irliolcj  VBMel.^ 

__l  Tha  Otutwa.  1  Low.  ni:  Tha  BarBgoanJ  Ben.  US;  TUB  Ctmrtea 
Beiuy,  I  fUu.  Hi  Tbot^amuiclia.SWiJL  tU;  Tbe  Cborlea.  NeirU.  ui. 

1  TbaClKHlu  Itwiy.  L  BHI.N;  ThaGuiiaaeli«.in'iiU.4«t.  Coatpa, 
Th9U.<iniloa,Btaf,4^UI4.lMl  m  JuK  Jewett,  2  Ben.  W3;  'I'Ue 

■»biinr».M>-Hek,BlM»M.4  IL«i  MasonB-TbeBlBlrean." 

W;litoI>lHlJBgllb.  U^uieiT.a  IMUL  IS,'-  ■' — '  -    ■™-  ' ■ 


e.  »rrtct 


0  Tha  Cniarlu,  Newb.  3Mi  Masoa  r.  The  BUInsu,  1  Crancli.  US, 
Wliere  tlie  priuclyal  Bervlca  bad  lieeu  perforniail  tij  a  llglitar,  tha  - 
1^  swiknieiJ  to  the  ownen  of  Ute  llglUer— StuiUey  c.  'Diker,  J  Low. 

]«  ae««U>.tI.S.Iiu:C<i.ll  PIck.Mi  BiwUei-MsiTbod  loa.  Co.  11 
reCen,ns. 

II  IHeComuuilie.SWall.t?!!  The Deulsb, I W. Rob. 477 !  TIioTTliter. 
lp(^BlMohI.«ILUt;  TheBiaI[igSiui,lWiirs,3TJi  The Kartiu Luther, 


-flwibnr.nTi  TbsBuluaitreu.I  Laab.M!  Tin Biilanillil,a Mai.L.  CM. 
iK;  T£b  Haihanlel  Hooper,  3  Siun.  Ma- 
tt  Tb   Cuoanch    S^aU  44  .  Th   Itimi    IBIitnMWi  Th   Bl»k 
w  U       W  k  lar        lucU    M  P 


imionT     boot 
U      itna     Th    iBltui        Cr       Lift       ,  ckwlck  2)1  Eds       A 

S.m     nun  lima  lilt 

Tb   Buicoisa  wuiam  Rug  es, 

US;  The  Howard.  3  Hiw<.  AOin.  SM;  Tbe  Ear)  Orer. )  aagg.  Adm.  H); 


IT  Tha  Caouncbs,  B  WbII.  «1;  The  Alfen,  SwsIwt,  1»:  Tba  Hnr 
.__,  .™ .^_  ,.=  ..,...=....„  I  ii,^.aj1iii,MB;  ThePettS.) 


T1]aCHiuticsIie,SWaU.(n.  TbeKluilaa.lSidBksEc.AAd.Sa: 
AUen.  Swaher,  IWi  The  Uary  Aude, «  Irttb  JorTS.  8.  tD;  tEo 
[ea.  1  Baw.  Aion.  !W:  The  Loiidon  Meccbaii(,a  Husr.  Adm.  nii 
l>erth, rS^.  Adm. tu:  The  AllilOD, I  tiuli. (SiTtISb  Sit  SMb& 


A.  'STSW;  iSi'Ktntaim,  I  imb.  US. 
U  TbeO«]iBeincliotea9|Hewb.M9;  Tba&aston,1Suiii.329. 
m  1TstetbarTi>.H7Tlck,GlitcU.ft  H.U. 
31   naOdKty,BlMcbr.*H.n4!TliaWMeilaa,Bl*tclif.«H.lll. 

'B   Rice v.Cohb.e Oath. M. 

S  325.  Wtiat  pTOpert;-  to  oontdbnte.— Salraga  U 
generally  decreed  on  all  property  saved  o-  *'-  —      - 

i,„j  pQ  (],g  coaat  of  tlie  sea,*    The  unifi 

the  service  performed  aa  oae  gel 

,  _o  be  compensated  by  awarding  a  certain  q__ 

tarn  of  tbe  whole  pioceeda.^  fio  distinction  is  made  tn 
awarding  ealTags  between  the  veasel  and  cargo  or  be- 
tween different  portions  of  the  cargo,  nor  will  the  court 
Bssesa  s  differeDt  ratio  upon  different  parts  of  the  prop- 
«rty.<  SalVBKe  should  be  awarded  out  of  nbat  remains 
after  the  duties  on  the  groes  amount  are  paid.*  Balvage 
19  awarded  in  case  of  g<mds  cast  ashore,  notwithstandiD); 
f>  State  lawla  in  force  which  applies  to  the  caae.'  Govein- 
ment  propertf  is  liable  to  contribute  to  the  salvage.^  Bo 
of  cotton  belonging  to  the  United  States.'  Freight  la  lia- 
ble to  pay  BalTage  as  well  as  the  eWp  and  can(o."  The 
-crew  coutrlbata  to  salTage  in  whaling  and  fishing  Toy- 
vgM,  aa  it  1b  only  on  what  esoapes  the  perils  of  tbe  sewi 
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that  the  lays  can  be  reckoned.^  Although  a  salvage  serv- 
ice may  be  meritorious  and  valuable,  yet  the  court  of  ad- 
miralty being  limited  to  the  remedy  by  sale  of  the  prop- 
erty saved,  salvage  is  not  allowed  for  rescuing  written 
documents,  such  as  bills  of  exchange,  or  evidences  of 
debt,  or  of  title,  i'^  Nor  is  it  awarded  on  money  found  on 
a  drowned  passenger, li  nor  on  clothing  of  the  master  and 
seamen  left  on  board  an  abT,ntloued  vessel ;  12  but  for  sav- 
ing the  trunks  of  a  passenger  containiug  a  quantity  of  sil- 
ver coin,  salvage  was  allowed.  ^^  The  owner  of  the  goods 
saved  should  pay  salvage  in  proportion  to  the  goods  saved, 
and  tlie  advantage  ho  receives;  adding  a  reward  as  an  ex- 
ample and  incentive  to  others,  and  not  according  to  the 
property  of  tho  salvor.  1^ 

1  The  Cheeueman  v.  Two  Ferry  Boats,  2  Bond,  374;  The  Emiiloiis,  1 
Sam.  207. 

2  Montgomery  v.  The  T.  P.  Leathers,  Newb.  421. 

3  Montgomery  V.  The  T.  P.  Leathers,  Newb.  421;  The  Albion  Llxi!> 
cohi,  1  Low.  7i>;  The  Vesta,  2  Hagg.  Adm.  lad, 

4  The  Waterloo,  Blatchf.  &  H.  128;  ConckUn  v.  The  Harmony,  1  Pet. 

Adm.  S4. 

6  Stevens  v.  The. Argus,  Bee,  170;  Peisch  v.  Ware,  4  Cranch»  347. 

6  The  Davis,  10  Wall.  18;  Brown  v.  Stapylton,  4  Bins?.  119;  The  Maiv 

Suls  of  Huntly,  8  Hag?.  Adm.  24);  The  Lord  Nelson,  Edw.  Adm.  79;  U. 
.  V.  Wilder,  3  SomTSOS;  The  Siren,  7  Wall.  161;  Briggs  «.  Light  Boats, 
11  AUen,  157. 

7  The  Sh-en,  7  Wall.  161 ;  The  S.  L.  Davis,  6  Blatchf.  138 ;  S.  C.  2 
Bank.  Beg.  3. 

8  TheDorothyFoster,6C.  Bob.  88;  The  Progress,  Edw.  Adm.  210. 

9  Montgomery  r.  Tyson,  1  Low.  134 :  TJtnadel  v.  Fears,  1  Spragne, 
650;  Beed  v.  Hussey,  Blatohf.  &  H.  525;  The  Holder  Borden,  1  Sprague, 
144. 

10  The  Emblem,  2  Ware,  (Dav.)  61. 

11  The  Amethyst,  2  Ware,  (Dav.)  20. 

12  The  Rising  Sun,  1  Ware,  378. 

13  The  Emblem,  2  Ware,  (Dav.)  61, 

14  Taylor  v.  Tho  Cato,  1  Pet.  Adm.  65 ;  Warder  v.  La  Belle  Creole, 
Ibid.  31. 

§  325.  Forfeiture  for  miacouduot.  — The  rules  of 
admiralty  which  deny  salvors  all  compensation  when 
guilty  of  misconduct  or  bad  faith,  apply  not  only  to  em- 
bezzlement, but  to  any  misconduct — ^such  as  false  repre- 
sentations, exaggerating  the  danger  or  hardship,  and  to 
enhance  the  reward — ^spoliation,  smuggling,  an  obtrusion 
of  unnecessary  service,  and  a  refusaito  accept  necessary 
or  needful  assistance.^  Compensation  presupposes  good 
faith,  meritorious  service,  complete  restitution,  and  incor- 
ruptible vigilance,  so  far  as  the  property  is  within  the 
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reach  and  under  the  control  of  the  salvors.^  So,  gross 
negligence  or  wanton  injury  to  the  property  saved.^  as  a 
neglect  to  inform  the  injured  vessel  beforehand  of  im- 
minent and  secret  danger,  when  able  to  give  the  warning,^ 
or  the  willful  omission  to  comply  with  a  State  law  regu- 
lating the  caro  and  custody  of  wrecks,  will  defeat  the  claim 
to  compensation  for  salvage  services.^  Misconduct  as  to 
"wrecked  property  is  a  failure  to  deliver  to  the  sheriff,  and 
libel  in  admiralty  for  salvage,  o  The  law  visits  any  em- 
bezzlement, however  small,  with  an  entire  forfeiture  of 
all  claim  for  salvage,''  either  direct  or  by  connivance  with 
others .8  Where  salvors  stripped  a  vessel  having  her  name 
and  port  painted  on  her  stern,  and  carried  the  property 
saved  directly  past  her  home  port,  they  were  guilty  of 
embezzlement,  and  forfeited  their  right  to  compensation. ^ 
The  fraudulent  acts  of  the  master  in  concealing  a  portion 
of  the  properties  saved  will  not  deprive  the  crew  of  their 
right  to  salvage  on  all  the  property  saved.i^  A  claim  for 
salvage  is  in  the  nature  of  a  general  lien,  and  any  irregu- 
lar proceeding  on  the  part  of  tho  salvors  furnishes  reasons 
to  diminish  the  reward.  ^^  The  court  will  mark  its  dis- 
approval of  tampering  with  the  log,  by  condemning  tho 
-vessel  to  pay  the  costs  of  the  action.^ 

1  Harley  V.  Gawley,  2  Sawy.  7;  TheBeilo  Commes,  6  Wheac  152; 
The  Boston,  1  Sum.  341. 

2  The  Boston,  1  Sum.  328;  Cromwell  v.  The  Island  City,  I  Cliff.  229. 
8   Sumner's  Appeal,  1  Brown  Adm.  92. 

4   American  Ins.  Co.  v.  Johnson,  Blatchf.  A  H.  10. 
6  Harley  V.  Gawley,  2  Sawy.  7. 

6  Harley  v.  Oawley,  2  Sawy.  7 ;  Hamilton  r.  Davis,  5  Burr.  2732;  WIl- 
kie  V.  The  St.  Petre,  Bee,  »a. 

7  Lewis  V.  The  Elizabeth  and  Jane,  1  Ware,  43;  Mason  v.  The  Blal- 
Teau,2Cranch,240;  TheBi;siiig  Sun,  1  Ware,  381;  The  Boston,  1  Sum. 
828;  Cromwell ».  The  Island  City,  1  Cliff.  22.);  S.  C.  I  Black,  121 :  Tho  Bare- 
foot,  1  Eiig.  L.  &  E.  6(jl ;  Tho  Duke  of  Manchester,  2  W.  Rob.  470;  Tlie 
John  Perkins,  1  Lfiw  Rop.  N.  8. 87;  Harley  «.  Gawley,  2  Sawy.  7;  The 
li.  T.  Kulghts,  1  Low.  8)7;  FUnur.  The  Lc^ander,  Bee,  2(i2:  Brovoor  v. 
The FalrAinorican,  1  Pet. Adm. 99:  Tho Bello Corrunes, 6 Wheat.  132; 
The  Dove,  1  OalL  685;  The  Missouri's  Cai'go,  1  Spraguu,  270. 

8  The  Boston,  I  Sum.  340:  Mason  r.  The  Blaireau,  2  Cranch,  240; 
fipnrr  v.  Pearson,  1  Mason,  104. 

0  The  Sumner's  Apparel,  1  Brown  Adm.  52. 

10  The  Missouri's  Cargo,  I  Sprague,  270;  Mason  «.  The  Blaireau,  2 
Cranch,  240;  The  Boston,  1  Sum.  32 i;  Tho  Rising  Sun,  1  Ware,  378. 
And  see  The  Florence,  20  £ng.  L.  &  £.  607;  The  Barefoot,  1  Eng.  L.  ^ 
E.66L 

11  Pelscb  V.  Ware,  4  Cranch,  847. 

12  Freight  Money  of  the  Anastasia,  1  Ben.  168. 
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§  327.  Lien  for  salTage.— A  salvor  has  It  qualified 
property  in  the  articles  saved,  and  he  need  not  remain  in 
the  actual  possession  in  order  to  maintain  his  rights.  ^  The 
salvors  may  retain  possession  of  the  goods  saved  until  the 
proper  compensation  is  made  for  their  trouhle.^  So  as  to 
salvors  of  goods  cast  away.8  If  the  salvor  surrenders  the 
property  to  the  owner,  to  the  extent  of  its  value  ho  may 
hold  the  owner  personally  for  a  proper  salvage  compensa- 
tion.-* The  lien  for  salvage  takes  precedence  of  prior  mari- 
time liens,^  and  against  a  claim  for  general  average  arising 
from  jettison. 0  Where  services  are  rendered  in  getting  a 
vessel  off  a  reef,  in  the  distribution  of  the  proceeds  they 
are  entitled  to  a  priority  over  a  claim  for  general  average 
from  a  jettison,  although  oue  of  the  salvors  had  tho  prom- 
ise of  a  third  party  to  i)ay  him.^  The  finder  becomes  tho 
legal  possessor,  and  his  claim  takes  precedence  of  all  other 
titles.^  So  possession  taken  of  an  abandoned  vessel  gives 
the  right  to  retain  it  till  salvage  completed,  as  against  all 
others.*^  They  cannot  be  divested  of  their  interest  until 
adjudication,^*  and  there  is  no  difference  in  x>rinciple  be- 
fore and  after  property  is  brought  to  a  place  of  safety,  n 
After  a  vessel  has  ueen  brought  into  port  by  salvors,  her 
owners  have  no  right  to  take  her  to  another  port  without 
the  consent  of  the  salvors.^.  A  salvage  service  in  raising 
and  preserving  a  steamer  has  a  priority  of  lien  over  claims 
for  wages  earned  and  supplies  f urnisLed  before  the  acci- 
dent. i«*  The  agreement  to  pay  Salvage  creates  a  Valid 
lien,i4  but  prior  lien-holders  are  not  concluded  as  to  the 
amount  of  compensation  agreed  on.  i»  The  fact  that  a  sal- 
vor is  also  a  mortgagee  of  the  salved  vessel  does  not  de- 
prive him  of  his  preferred  claim  to  salvage, ^^  By  the 
State  statute  concerning  wrecks,  the  title  to  wrecked 
jiroperty,  whether  a  wreck  in  the  technical  sense  of  the 
term,  or  flotsam,  jetsam,  or  ligan,  or  abandoned  in  a  tenr- 
pest,  with  no  buoy  attached,  is  not  divested  out  of  the 
true  owner,  nor  will  the  sinking  and  abandonment  of  a 
vessel  divest  the  owners  of  title, ^^  The  rights  of  salvors 
are  not  lost  by  a  temporary  leaving;  is  so,  if  relieved  by 
other  salvors,  do  not  lose  their  rights:  i^  the  question  will 
always  resolve  itself  into  a  consideration  of  circunx- 
stances  attending  each  particular  case.2o  Whoever  first 
obtains  possession  of  a  lost  anchor  may  hold  it  till  his 
salvage  is  paid.  21 

1  Eads  V.  Tho  H.  D.  Bacon,  J^ewb.  274;  The  John  Perkins,  3  Ware, 
80;  Tho  Bee,  1  Ware,  332;  The  John  <Jili>la,  Olcott,  11;  A  Box  of  ttuU- 
Ion,  1  Sprague,  57  ;  Tho  Missonri'.^  Cargo,  1  Sprague,  260 ;  Tho  ^ne- 
thyBt,  2  ware,  (Dav.)  20 ;  Tho  Maria.  Eavr .  Adin.  175.  Axul seo  Bvbv6ot 
V.  The  Fair  American,.!  Pet.  Adm.  B7;  Packard  v.  I'he  LoiijUia,  2  \f  09^ 
ft  M.  48 ;  Hartfort  o.  Jones,  1  Ld.  Baym.  393 ;  2  Sa^  (}54;  Osfoorue  v. 
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Bogenj  1  Samd.  TOU  Bvelnff  •.  Iter,  a  Batt.  STLThe-mendeii  HaB,  1 
Doos.  414:  TheC%«notta, 2  mifflr. Aoitbf  361 ;  The  Eageae. 9Ha4K*  Adm. 
tS6:  The  Effort,  Ibid.  Itf:  TbeQaeeoMab,  Ibid.  242;  TheifiSia^w. 
Adm.  175;  SeMBMiv.  ^mS.B.Go.2Ben.ia2;  Tlie  EmU«in,2  ware, 
(Dav.)  61. 

2  Harttort9.JoneBaiid.Bairia.19t;  Bartngv.  I>ajr.8BaftM7;  Tbe 
Olasgpw  Fa^et,  8  Jur.  inft;  TJ)e  Tovan,  8  Jar.  222;  Cmk  «.  Cuamber- 
laln,  2  Mees.  ^  W,  7l 

8  Hartfort «.  Jones,  1  Ld.  Baym.  863;  2  SattE*  656;  Olayton  v.  The 
BOarmoay,  1  Pet.  Adm.  74. 

4  Seaman  «.  Ecie  B.  B.  Go.  2  Ben«  132 1  Tbo  Bmblem,  2  Ware, 
(l>av.)  61. 

6  Bamef  V.  Eaton,  1  Bias.  242. 

6  The  Spooldlng;  1  BroTvn  Adm.  810, 

7  The  SxMiildlnir*  1  Brovn  Adm.  810. 

8  The  John  Warts,  Olcott,  470 ;  Lewl3  v.  The  Elltahfffli  and  Jane,  1 
Ware,  41 ;  WllUe  v.  The  St.  Fetre,  Bee,  83. 

9  The  John  OHpln,  Olcott,  81 ;  The  Mada,  Edw.  Adm.  175;  The  Bo* 
gene,  3  Hagg.  Adm.  156:  The  Qaeen  Mab,  Ibid.  242;  The  Dantzio  Pack- 
et, IbidT^;  The  Effort,  Ibld7l65{  Hand  v.  The  Elvira,  Gilp.  60. 

10  TheNlcolalHelnricb,22Eng.Ii.AE.615. 

11  The  Miuoari'a  Caxgo,  1  Sfungoe,  270,  distlngalshing  The  Boston,  1 
Bum.  328. 

12  The  Blendan^alll,lDod«,  414;  Barney  V.Eaton,  iBlBB.  242. 

13  Collins  V.  The  Fort  Wayne.  1  Bond,  484 ;  The  Keptane,  1  Hagg. 
Adm.  227 ;  Jones  v.  The  Massasolt,  7  lA^  Bep.  022. 

14  The  WUUams,  1  Brown  AdoL  216 ;  The  Emoloos,  1  Sam.  207;  The 
Centurion,  1  Ware,  477;  Bearse  v.  Figs  of  Copper,  1  Story,  314. 

15  Collins  V.  The  Fort  Wayne,  1  Bond,  476. 

16  The  Bee,  1  Ware,  332;  Barley  v.  Oawley,  2  Sawy.  10;  Lewis  «.  The 
Blliabetli  and  Jane,  1  Ware,  4|;  The  Aquila.  1 C.  Bob.  32. 

17  Barley  v.  Crawley,  1  Sawy.  9;  Balcer  v.  Hoag,  7  N.  T.  555;  Hamilton 
V.  Davifl,  5  BoiT.  2732. 

18  The  Amethyst,  2  Ware  (Dav.)  20. 

19  The  Hemr  Ewbank,  1  Sum.  400:  The  Amethyst,  2  Ware  (Dav.)  20; 
The  Eugene.  3  gigg>  Adm.  156;  The  Effort,  3  Hagg.  Adm.  165;  The 

90  The  Salaola,  2Hagg.  Adm.  262. 
21   One  Anchor  and  CluUn,  2  Low,  550. 

§  328.  CoBtraot  for  servioes.-^7u8toza3  and  wages 
of  the  sea  authorize  the  master  to  employ  his  vessel  and 
crew  in  a  salvage  service  in  rescuing  property  from 
destraction.^.  Parties  may  agree  on  the  amount  of  com- 
pensation, or  on  the  principfes  on  which  it  shall  be  ad- 
justed, and  such  agreements,  if  fairly  made,  and  no 
advantage  be  taken  of  ignorance  or  distress,  they  are 
upheld;^  where  neither  ^aud  nor  oppression  is  shown, 
though  it  be  oontineent,  and  be  for  a  sum  much  less  than 
the  court  would ha^  awarded,*  and  although  it  may  prove 
hard  on  the  salvors,^  but  where  the  rate  m  a  contract  is 
exorbitant,  the  contraot  will  not  be  upheld.^   An  agree- 


§  328  BALYAGE.  834 

ment  may  be  made  by  the  master  of  a  vessel  in  distress, 
provided  there  is  a  clear  understanding  of  the  nature  of 
the  agreement,  made  with  fairness  and  impartiality  to  all 
concerned  ;0  as  for  the  recovery  of  the  cargo  of  a  sunken 
ship  J  or  to  labor  for  the  rescue  of  the  ship  from  an  im- 
pending peril, 8  or  for  service  ;*>  but  it  will  not  be  enforced 
where  the  salvor  has  taken  advantage  of  his  power  to 
make  an  unreasonable  bargain.^^^  A  contract  for  salvage 
made  by  a  master,  the  sunken  boat  being  within  easv 
reach  of  all  parties  interested  must  be  closely  scrutinized.'^ 
The  true  rule  of  construing  salvage  contracts  is,  that  they 
shall  be  presumed  prima  facie  to  be  fair,  but  if  proven  to 
be  unconscionable,  the  court  would  refuse  to  enforce 
them.  12  They  must  not  only  be  fairly  and  honestly  made, 
but  the  evidence  must  show  a  definite  and  explicit  bar- 
gain. ^^  The  contract  is  enforceable  as  it  stands,  when  it 
IS  free  from  all  fraud,  deception,  mistake,  or  circumstances 
of  controlling  necessity,  and  any  claim  for  salvage  will  be 
denied.  1*  If  there  is  a  hiring  or  bargain,  without  fraud  or 
mistake,  the  terms  of  such  agreement  are  adhered  to  as 
the  rule  of  computation;  but  if  no  agreement  is  made, 
remuneration  is  awarded  with  regard  to  considerations 
appropriately  governing  salvage  cases.i^  An  agreement 
for  specific  compensation  does  not  alter  the  nature  of  the 
service,  but  furnishes  a  rule  of  compensation,  especially 
where  the  compensation  depends  on  success.  ^^  It  is  none 
the  less  a  maritime  contract,  because  the  compensation 
did  not  depend  on  the  result, i^  but  a  contract  for  a  mere 
attempt  is  inconsistent  with  a  salvage  servicers 

1  Roff  V.  Wass,  2  Sawy.  395;  The  Boston,  1  Sum.  328;  The  Centurion, 
1  Ware,  483. 

2  Harley  V.  Bars  B.  B.  Iron,  1  Sawy.  2:  The  Emulous,  1  Sum.  207; 
The  Independence, 2 Curt.  350;  Bearse ». Pigs  of  Copper,!  Story, 314; 
The  A.  D.  Patchin,  1  Blatchf .  414 ;  The  True  Blue,  4  Moore  P.  C.  C.  96: 
The  Henry,  2  Eng.  L.  &  E.  564.  But  inequitable  agreements  will  not 
be  enforced— The  Wexford,  6  Ben.  119. 

3  Harleyr.  Bars  of  R.  R.  Iron,  1  Sawy.  1;  Bowley  r.  Goddard.  1 
Low.  157;  The  True  Blue,  4  Moore  P.  C.  C.  96:  S.  0. 2  W.  Bob.  176;  The 
Catherine,6No.  of  Cas.43;  The  Mulgrave,  2  Hagg.  Adm.  78:  Bondies 
».  Sherwood,  22  How.  214;  The  British  Empire,  6  Jur.  608;  The  A.  D. 
Patchin,  1  Blatchf.  414;  The  Helen  A.  George,  Swabey,  368;  The  En- 
chantress, 1  Lush.  93;  Eads  v.  The  H.  D.  Bacon,  Newb.  274. 

4  The  Silver  Spray's  Boilers,  1  Brown  Adm.  349. 

5  Tons  of  Coal,  7  Ben.  343. 

6  Collins  V.  The  Fort  Wayne,  1  Bond,  482;  The  True  Blue,  4  Moore 
p.  C.  C.  96;  S.  C.  2  W.  Bob.  176;  The  Lady  Flora  Hastings,  3  W.  Bob.  130. 

7  Harley  v.  Bars  R.  R.  Iron,  1  Sawy.  1 ;  The  Reward,  1 W.  Rob.  174; 
The  Princess  Alice,  3  W.  Rob.  138;  The  Emulous,  1  Sum.  207;  The  Cen- 
turion, 1  Ware,  477. 

8  The  Williams,  1  Brown  Adm.  216;  The  A.  D.  Patchtn,  1  Blatchf. 
414.  And  see  The  Independence,  2  Curt.  850. 
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9  The  Betsey,  7  Jar.  755;  TheEmnloos,  1  Stun.  210. 

10  Post  V.  Jones,  19  How.  160;  TheEmnloos,  1  Sum.  210:  The  Silver 
Spray's  Boilers,  1  Brown  Adm.  354;  Tbo  John  G.  Faint,  1  Ben.  550;  The 
A.  D.  Patchlu,  I  Biatchf.  414. 

1 1  Tons  of  Goal,  7  Ben.  343. 

12  The  H.  D.  Bacon,  Newb.  279.  But  see  The  Emulous,  1  Sum.  207; 
Bearso  v.  Plgj  of  Copper,  1  Story,  314;  ScUultz  v.  The  Nancy,  Bee,  133. 

13  Bowley  v.  Ooddard,  1  Low.  157;  The  Salacla,  2  Hag^T*  Adm.  282. 

14  The  Silver  Spray's  Boilers,  I  Brown  Adm.  855;  TheWhitaker,  1 
Sprague,22.);  Tho  True  Blue,  4  Moore  P.O.  90;  S.  C.  2  W.  Rob.  176;  The 
H3nry,2  En?.  L.  &  E.  564:  The  Piuntoni,  Law  Bep.  1  Ad.  &  £.58;  The 
Salaom,  2  Uaf^Sr.  Adm.  262;  The  A.  D.  l*atcliln,  1  BLitclif .  414 ;  Bearse 
«.  Pigs  of  Copper,  1  Story,  314:  The  M.vrquette,  1  Brown  Adm.  369; 
Squire  V.  Tons  of  iron,  2  lien.  21 ;  The  Independence,  2  Curt.  350. 

15  The  H.  B.  Foster,  Abl).  Adm.  229;  The  Britain,  1  W.  Rob.  50;  The 
Betsey,  2  W.  Bob.  167;  The  True  Blue,  4  Mooro  P.  C.  C.  96:  The  Mul- 
grave,  2  Ha»(g.  Adm.  16;  The  Traveller,  3  Hagg.  Adm.  370;  The  Zephyr, 
2  BagfS-  Adm.  43.  • 

16  The  Silver  Spray's  Boilers,  1  Brown  Adm.  354;  The  Marqnette. 
Ibid.  371:  The  William  Lushln^ton,  7  Notes  of  C.  361:  The  Catharine,  rt 
Notes  of  C.43;  The  A.  D.  Patchin.  1  Biatchf.  223;  The  Independence, 
2  Curt.  830;  Tho  Whitalcer,  1  Si»:'atju(».22:);  Williams  v.  The  Jenny  Lind, 
Newb.  443;  Tho  Camanche,  3  Wall.  477;  The  Emulous,  1  Sum.  207;  Col- 
lins v.  The  Fort  Wayne,  I  Bond,  431. 

17  The  Circassian,  2  Ben.  172;  The  A  D.  Patchin,  1  Biatchf.  414;  The 
SuBau,  1  Spraguo,  504;  The  Versailles,  1  Curt.  353. 

18  TheMul8rrave,2Ha8g.Adm.78;  The  Louisa  Jane,  2  Low.  297. 

§  329.  Contract  as  a  bar.— Where  there  is  a  contract 
on  certain  stipulations,  the  party  contracting  cannot  aban- 
don it  and  claim  salvage.^  So  a  person  hired  to  assist, 
with  knowledge  of  the  salvage  contract  of  his  emplover, 
is  limited  to  tJie  contract  price.2  Services  performed  in 
aid  of  a  ship  in  danger  of  destruction,  attended  with  dan- 

§er  to  life,  and  unusual  in  severity,  are  circumstances  suf- 
cient  to  change  the  contract  of  affreightment,  agreeing 
to  tranship  for  a  remuneration,  "according  to  tlie  services 
rendered  and  risk  encountered,"  into  a  salvage  contract." 
Where  a  steamer  was  engaged  to  go  to  a  vessel  in  distress, 
with  the  understanding  that  her  time  and  services  should 
be  liberally  paid,  if  accepted  and  were  successful,  it  waa 
an  agreement  for  salvage ;  "^  but  the  fact  that  services  were 
rendered  in  compliance  with  a  request  from  the  owner 
does  not  create  a  special  contract.^  Where  services  are 
performed  in  pursuance  of  an  express  contract,  no  action 
in  rem  can  be  maintained  therefor. ^  Nothing  short  of  a 
contract  to  pay  a  given  sum  for  the  services  to  be  rendered, 
or  a  binding  engagement  to  pay  at  all  events,  whether  suc- 
cessful or  unsuccessful,  will  operate  as  a  bar  to  a  merito- 
rious claim  for  salvage.  ^  The  evidence  must  show  a  deli- 
nite  and  explicit  bargain.^  The  presumption  is  that  the 
services  were  rendered  for  a  salvage  compensation,  but 
this  may  be  rebutted  by  evidence.^    On  a  conflict  of  posi- 


mfldB."  If  the  owner deaiiesMaet  up  a  contract  tndefenca, 
hedoeaso  with  a  tender,iiftud  on  payment  <d  tbemotie}' 

into  tbe  court,  tbe  daciee  goes  for  bink.  i^ 


3   Tbe  CIrcsalui,  I  Ken.  173; 
t   Bowley  p,  Goddara,  t  Low.  IM. 

i  Adams  E.Tba  IsUndClty,!  C11B.J19;  Tbe  Veitalllea,  1  Ciirt.tMi 
TliB  IndepBiideneB  i  Curt.  350:  The  Bnsan,  1  Bptagae,  (MjThe^.riunM 

1  Loff  IM   Bakeri  kemeuway.a  Low.Wl:  Tba  LoobaJuie,  2  L«w. 

e   ThsA-D  Pamiln,  1  Blatchf,  4!1 ;  BesoB  I,  Pigs  o(  Copper,  1  Btory, 


2  L  Lis  InfcpenilBPOO  !  Ourl. 

3W 
S  Bi»il(7e  OodlariI,]I:on,lSTi  TheBalacl»,tH)igt-Adm.9Sl, 
g   BowUre  Ooddard.lLov.in:  TbeVenMllM,lCait.Hl. 
U  DomtDT'  e.  The  Ancbcn.  1  Baa.  n. 

II  Tbe  Lonln  Juie.llAw.KOi  Tha  TmB  BUWi  «  Uoore  r.  C.Mi 
Tbe  Jonge  Andiles,  Swaber,  Wt,  M3{  Tbe  Heni;,  3  Boi.  I.  A  E.  (Mt 
TbeCnn  T.  LoM.  iSJi  Tbe  Wutlam  LuHUukIod,  T  Holei  <»r  C.  lU; 


t  for  aalTago  on  the  Ughseas;^  do  action 
lies  at  law  nnleaa  the  salvor  can  prove  a  contract  with  the 
owner  or  bis  agent.'  An  action  cannot  be  maintained 
against  tba  master  unless  it  waa  for  his  benefit,*    Salvage 


BMa  or  inter  JtMMMlemi.1    ^fbe  pendency  of  one  snitlg 
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salvage  is  not  a  bar  to  another  snlt  by  other  salvors  for 
other  services.'  That  the  libel lants  would  not  refer  their 
claim  for  salvage  as  agreed  is  no  bar  to  the  suit,^  and  if 
separate  libels  are  filed,  they  maybe  consolidated  by  the 
court  for  its  own  convenience,  i®  It  is  the  duty  of  the 
salvors,  on  bringing  suits,  to  make  all  co-salvors  parties, 
that  one  final  <^cree  may  be  had,^^  but  they  are  not  de- 
prived of  their  remedy,  because  other  salvors  will  not 
3oin;  ^  they  may  petition  the  court  for  compensation  out 
of  the  funds  in  the  registry.i^  The  interest  .of  co-salvors 
is  several,  and  Hcamen  may  bring  actions  against  the 
master  for  their  shares,  i*  They  may  bring  action  against 
the  property  saved,  if  settlement  was  made  witn  the 
master  without  their  consent,  i^  A  foreign  consul  may 
petition  for  the  payment  into  the  registry,  proceeds  of  a 
sale  of  property  libelled  for  salvage  where  absent  citizens 
of  his  country  are  interested.  ^^  A  purchaser  of  a  ship 
liable  to  be  restored  after  capture,  cannot  bring  a  claim 
for  salvage.  17  In  ordinary  cases  there  should  be  but  one 
libel,  and  costs  should  be  allowed  but  for  one  suit;  is  the 
same  considerations  of  public  policy  are  regarded  in  dis- 
posing of  the  question  of  costs  as  those  which  affect  sal- 
vage awards.19  After  the  payment  of  salvage  by  a  surety 
in  a  stipulation  bond,  if  the  owner  of  the  goods  claims  and 
receives  for  the  loss  as  ascertained  by  the  decree  or 
directs  payment  to  be  made,  it  is  a  presumption  of  satis- 
faction on  the  adjustment  of  average.20  The  court  may 
determine  to  whom  the  residue  of  the  property  shall  be 
delivered,  and  may  decide  whether  a  capture  by  a  foreign 
nation  is  valid.21  Salvage  was  awarded  in  a  case  where 
both  vessels  belonged  to  the  same  owner.^^  A  claim  for 
salvage  may  be  maintained  in  a  court  of  admiralty,  if 
there  is  no  local  custom  making  the  service  gratuitous.'^ 

1  Tbe  Independencet2  Cnrt.  856;  The  Emblem,  2  Ware,  61;  The 
Centurion,  1  Ware,  479;  Tlie  Trelawney,  3  C.  Bob.  216;  The  Hope,  3  W. 
Bob.  215. 

2  Brevoor  v.  The  Fair  American,  1  Pet.  Adm.  187. 

3  Lipeon  V.  Harrison,  24  Eog.  L.  ft  E.  268. 

4  Miner  9.  Kelly,  Abb.  Adm.  864. 

6  The  Boston,  1  Smn.  329;  The.  Trelawney,  3  0.  Rob.  216;  The  Hope, 
3  G.  Bob.  215;  Harley  v.  Gawley,  2  Sawy.  10;  The  Lonlsa  Jane,  2  Low. 
285. 

6  Ex  parte  Gahoone,  2  Mason,  88;  Nlcholaonv.  Chapman,  2  H.  Blade 
254. 

7  The  John  OOpIn,  Olcott,  82;  The  Emnlous,  1  Smn.  210:  American 
Ins.  Go.  V.  Coster.)  Paige,  323;  Hobart  0.  Drogan,  10  Pet.  108;  U.  S.  «. 
Coombs,  12  Pet.  72. 

8  The  Menimac,  1  Ben.  68. 

Dbstt  S.  ft  A.— 99. 
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9  Coffin  «.  The  John  Sbaw.l  Cliff.  230. 

10  Rich  0.  Lambert*  12  How.  347;  The  London  Horcliant,  3  ftagg, 
Adm.39i. 

11  The  Hessian  V.  The  Edward  Howard,  Newb.  SZ2;  The  Boston,  1 
Sum.  32a. 

13  The  Blackwan,  10  WalL  13;  Eyans  r.  The  Charles,  Newb.  329. 

13  The  Blackwall,  10  WaU.  13;  The  Henry  Ewbank,  1  Sum.  400. 

14  The  Centurion,  1  Ware,  477. 

15  The  Britain,  1 W.  Bob.  40:  The  Sarah  .Tane,  2  W.  Rob.  110. 

16  The  Adolph.  I  Cnrt.  Wj  Rowe  t>.  The  Brit? ,  I  Mason,  tnt 

The  Invincible,  1  Wheat.  238:  The  Ann,  3  Wheat.  434;  The  DivliiA  I>iu^ 
tora,  4  Wheat.  63;  The  Bee,  1  Ware,  335;  The  Henry  Ewbank,  1  Sum. 
400;  The  BelloCorrones,  6  Wheat.  153. 

17  Conlon  «.  The  Neptnne,  2  Pet.  Adm  386 ;  Warder «.  La  Belle  Greoiek 
1  Ibid.  31.  ^ 

18  The  Charles  Henry,  1  Ben.  8;  Forbes  «.  The  Merrtmac,  Ibid.  681 

19  The  Joseph  G.  Orlj^,  1  Ben.  81. 

20  Edcford  o.  Wood,  5  Ala.  136;  Robinson  «.  George's  Ina.  Co.  17  SI4 
131. 

21  McDonongh  V.  Dannery,  3  Dan.  188. 

22  P.  IL  S.  S.  Co.  0.  Bales  of  Ounny  Bags,  3  Sawy.  187. 

23  Fifty  Thousand  Feet  of  Timber*  2  Low.  64. 


CHAPTE&  XT. 
TOWAGK 


§  331.  Btatnte  rognlrontentSv— Tbe  ft 

reqaiiing  JBBpeetion  of  ev ' 

does  not  upply  to  a  tus  en  .  „    . 

exclusively  within  tlie  limits  of  a  State,  vessels  wMcli  o 

engaged  in  cf "^' '  "--'—  -•-■--' 

Dot  lieiself  HO  bUEagiKi ;  •  i 
towing  rafts  and  riunber.s 

1   The  FaiTBgnt,  6  Bl:>tcbf .  WJ. 

I   nia  OcOQlo.  a  Blss.  KO. 

§  332.  Towago  aervlce.— Towage  service  la  aia  tea- 
draed  in  tbo  propulsion  of  vessels,  ineapective  of  any  cir- 
oninstance  of  peril.'  It  is  tbe  employment  of  one  vessel, 
to  expedite  tlie  voyage  of  another  vessel  wlicn  nothing 
more  ii  reqoired  than  the  acceleration  of  her  progress;^  il 
ll  confined  to  vessels  which  have  received  no  injury  or  dam- 
age,  and  mere  towage  reward  is  payable  in  tiiose  cases  only 
miere  tbe  vessel  receiving  the  service  is  in  the  same  condi- 
tion sha  would  ordinarily  be  in  without  having  encoun- 
tilred  any  accident  or  damage.'  By  employing  a  lug,  tlie 
owners  of  tbe  tow  do  not  necessarily  constitute  the  master 
and  crewot  thstugtheir  agents  in  performing  tlie  service: 
the  mssl«rof  tbe  tug  continues  to  be  the  agent  of  the  own- 
ers o(  his  own  vessel,  and  they  continue  responsible  for 
his  acts  in  her  navigation  and  management.* 

1  TheH.B.roa[er.Abb.Adm.IB;  ThaWilUams,! Brown Adm. 218; 
ThB  Kelljr,  1  Eue- 1>.  JE  £■  996. 

1   TIi«rTliices9AU<:e,3W.Bob.l38;  TheBstwccaClTde.eBciLlin. 
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S  The  Bebeoca  Clyde,  5  Ben.  108;  The  Beward,  1 W.  Bob.  174.  See 
Salvagx. 

4  The  Clarita  A  Clan,  2S  WalL  11;  Stoxsls  v.  Boyer,  24  How.  123; 
Sproole  V.  Hemmhagway,  14  Pick.  1;  The  James  Gray  r.  The  John 
naser,  21  How.  184. 

§  33a  Contract  of  to^vage.— Where  all  is  fair  the 
court  cannot  break  in  npon  agreements  for  towage  and 
allow  salvage  properly  so  called.^  An  engagement  to  tow 
does  not  impose  either  an  obligation  to  insare,^  or  the 
liability  of  a  common  carrier.^  The  law  applicable  to 
common  carriers  is  one  of  great  rigor,  and  ought  not  to  be 
extended  or  applied  to  new  cases>  Where  the  owner 
employed  a  tow-boat,  and  the  master  of  the  tow-boat  sur- 
rendered direction  to  the  pilot  employed  by  the  ship,  it  is 
a  bailment  or  hiring  of  the  tug  for  a  rewsurd.^  The  con- 
tract requices  no  more  than  that  he  who  undertakes  to 
tow  shall  carry  out  his  undertaking  with  that  degree  of 
caution  and  skill  which  prudent  navigators  usuallv  en^ 
ploy  in  similar  services.*  He  is  responsible  for  ordinary 
skill  and  diligence,  and  may  contract  for  a  more  restricted 
liabilitv  than  the  law  imposes,?  but  the  master  cannot 
limit  his  responsibility  by  a  notice  given  at  the  commence- 
ment of  the  voyage,  that  it  must  be  at  the  risk  of  the 
tow.8  The  words  m  a  former  contract—"  at  the  risk  of 
the  master  and  owners  of  the  boat  "—are  not  sufficient  to 
warrant  the  court  in  holding  that  tbey  were  a  part  of  the 
second  contract*  The  burden  is  on  him  who  alleges  the 
breach  of  a  towage  contract  to  show  either  that  there  has 
been  no  attempt  at  performance,  or  that  there  has  been 
negligence  or  unskiilfulness  to  his  injury  in  the  perfor- 
mance. ^<^  The  lien  for  towage  is  waived  by  lacnes  as 
against  a  b<ma  Jide  purchaser,^^  or  by  assignment  of  the 
claim.i^  The  making  of  a  certificate  of  the  amount  to  be 
paid  for  towage  under  a  threat  to  attach  the  vessel  is  not 
such  duress  as  will  avoid  its  effect.^'  A  master's  certifi- 
cate will  not  be  set  aside  unless  it  clearly  appear  that 
the  sum  named  is  so  unreasonable  as  to  raise  a  suspicion 
of  fraud.  ^^  Admiralty  courts  have  jurisdiction  over  con- 
tracts for  towage.  1* 

1  The  wnilams,  I  Brown  Adm.  218;  The  Harbliigei%20  Eng.  L.  ft  B. 
641 ;  The  Graces,  2  W.  Bob.  294;  The  Princess  Alice,  8  W.  Bob.  188;  Thtt 
Kingalock,  1  Splnks  £c.  A  Ad.  268. 

2  The  Webb,  14  WalL  406. 

5  The  Webb,  14  WalL  406;  Abbey  v.  The  B.  L.  Steyens,  11  Law  Ben. 
N.  S.4I;  Brawley  V.  The  Jim  Watson,  2  Bond,  858;  The  Princeton,  S 
Blatchf.  &i ;  The  Angelina  Coming,  1  Ben.  112;  Alexander  v.  Greene,  7 
Hill,  533;  S.  C.  3  Hill,  0;  Pennsylvania  D.  &  M.  N.  Co.  v.  Dandridge  8 
GUI  A  J.  248:  Leonard  r.  Hendricksen,  18  Pa.  St  40:  Hays  p,  Pam,  61 
Pa.  St.  134;  ]Brown  v.  Clegg,  63 Pa.  St.  51;  Gaton  v.  Bumney,  13  Wen4« 
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887;  Wells  v.  S.  N.  Co.  2  N.  Y.  Y.  204;  The  New  Philadelphia,  1  Black, 
62:  Merrick  V.  Brainard,  33  Barb.  574;  White  v.  'ihe  Mary  Ann,  6  Cal. 
46i;  Ashmore  V.  Tcnn.  S.  T.  Go.  4  Dutch.  180:  The  Julia,  Lash.  224;  The 
Neafllo,  1  Abb.  U.  8. 468,  denying  Vanderslice  v.  The  Superior,  a  Notes 
of  0. 607;  3  Law  Rep.  N.  S.  3J9;  The  Thomas  Klley,  5  Ben.  303,  denying 
Walston  r.  Myers,  5  Jones  Law,  174;  The  Merriinac,  2  Sawy.  6ii2,  dlsap* 
proving  Wells  r.  Steam  Nav.  Co.  2  N.  Y.  204.  And  see  rontra,  Smith  v. 
I*ierce,  1  La.  12J;  Adams  v.  N.  O.  Steamship  Go.  11  La.  46. 

4  The  Nealfle,  I  Abb.  IT.  S.  467;  Boyce  v.  Anderson,  2  Pet.  150. 

5  Reeves  v.  The  Constitution,  Gllp.  579;  The  Merrimac,  2  Sawy.  587. 

6  The  Webb,  14  Wall.  406;  The  Merrimac,  2  Sawy.  587. 

7  Alexander  v.  Greene,  7  Hill.  633;  The  Stranger,  1  Brown  Adm.  285 ; 
The  Merrimac,  2  Sawy.  6>2;  Gaton  v.  Rumney,  13  Wend.  837;  The 
Thomas  Kiiey,  5  Ben.  807;  The  Lyon,  1  Brown  Adm.  59;  The  Stranger, 
Ibid. 231;  The  Oconto,  5  Biss.  460'LThe  Neafflo,  1  Abb.  U.  S.  4637The 
Angelina  Coming,  1  Ben.  109;  The  W.  £.  Cheney,  6  Ben.  173;  The  J.  L. 
Hasbrouck,  6  Ben.  272. 

8  The  Syracuse,  6  Blatchf.  2;  Yandersllce  v.  The  Superior,  4  Pa.  L. 
J.  888. 

9  The  Thomas  Klley,  5  Ben.  301. 

10  The  Webb,  14  Wall.  406. 

11  The  Detroit,  1  Brown  Adm.  141. 

12  Sturtevant  v.  The  George  Nlcholaos,  Newb.  450. 

13  The  Detroit,  1  Brown  Adm.  141 ;  The  Senator,  Ibid.  544. 

14  The  Senator,  1  Brown  Adm.  646;  The  Boston,  1  Sum.  328;  Wilcox 
r.  Harland,  23  Pick.  167;  Waller  v.  Cralle,  8  B.  Mon.  11 :  Eddy  v.  Ilerrin, 
17  Me.  338;  Alexander  v.  Pierce,  10  N.  H.  494;  The  Packet,  3  Mason,  255; 
United  Ins.  Co.  v.  Scott,  1  Johns.  106. 

15  Ward  V.  The  Banner,  14  Law  Rep.  465. 

§  334.  Duty  of  tug  to  tow.—The  tiig  is  bound  to  the 
tow  to  perform  the  contract,  without  deviation  ;  and  in 
case  of  deviation  she  will  be  responsible  for  the  damage 
occasioned  thereby.  ^^  The  measure  of  duty  of  a  tug  is 
reasonable  diligence  and  ordinary  skill;  it  is  not  an  in- 
surer of  the  safety  of  the  tow,  nor  held  to  the  highest 
maritime  skill. 2  In  case  of  danger  it  is  the  duty  of  the 
tug  to  protect  the  tow,  either  by  slowing,  stopping,  or 
sounding,8  or  to  lie  by  till  the  wind  subsides.*  The  tug  is 
only  bound  to  employ  those  means  consistent  with  her 
own  safety ;  she  is  not  obliged  to  lie  by  the  tow  when 
that  would  endanger  herself  .^  Where  the  tow-line  parts 
at  night,  during  a  severe  storm,  and  the  master  of  the  tug 
is  unable  to  pick  up  the  line,  to  discover  the  lights  or 
the  tow,  or  to  make  an  efiEort  to  regain  it  without  great 

Seril,  he  may  abandon  the  tow.«    where  the  tug  aban- 
oned  her  tow,  the  burden  of  proof  is  on  the  tug  to  show 
sufficient  excuse.*^ 

1  The  W.  £.  Cheney,  6  Ben.  178. 

2  The  Mosher,  4  Blss.  274;  The  Thomas  Klley,  5  Ben.  307;  Catoa  «. 
Aumney,  13  Wend.  387. 
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3  The  Aimstrong,  1  Brown  Adm.  134;  The  Morton,  Ibid.  137. 

4  The  Hohler,  21  WalL  230;  S.  C.  4  Amer.  Law  TL 145. 
6   The  Mosher,  4  Blss.  274. 

6  The  Clematis,  1  Brown  Adm.  499. 

7  The  Clematis,  1  Brown  Adm.  502;  Lawrence  v.  Mlntom,  17  How. 
100. 

§  335.  ObligationB  of  maater.— The  master  of  the 
tug  is  bound  to  see  that  the  tow  is  properly  made  up,  and 
that  the  lines  are  strons  and  securely  fastened;  and  the 
fact  that  it  does  not  hold  is  evidence  that  the  duty  is  not 

Serfonned^— and  in  making  it  up,  to  regard  dangers  indU 
ent  to  any  portion  of  the  route  coveredby  the  undertak- 
ing.^ He  is  bound  to  know  the  sailing  qualities  of  the  ve»- 
sel  which  he  had  towed  into  a  harbor  on  several  previous 
occasions ;  <  to  know  the  condition  of  the  harbor  and  effect 
of  the  winds  and  waves,  and  the  necessary  course  to  safely 
enter  the  harbor ;  ^  he  is  bound  to  know  the  ordinary  chan- 
nel, but  his  responsibilitv  is  changed  where  the  channel 
shifts;^  he  is  bound  to  know  the  width  of  his  steamers 
and  their  tows,  and  whether  when  lashed  together  he  can 
run  them  safely  between  piers  through  whicn  he  attempts 
to  pass;  the  currents  that  set  about  tne  piers  in  different 
hights  of  the  water,  and  whether  his  steamers  and  their 
tows  will  safely  pass  over  an  obstruction  which  in  low 
water  they  coma  not  pass  over.^  He  is  the  pilot  of  the 
voyage  and  the  best  judge  of  the  sufficiency  of  the  tow  to 
resist  the  weather,  and  of  the  adequacy  of  the  crew  to  do 
what  may  be  required  for  her  protection.^  It  is  his  duty 
so  to  navigate  as  to  avoid  collisions.  ^  Tugs  having  ves- 
sels in  tow  in  narrow,  channels  should  avoid  placing  more 
than  one  vessel  on  each  side,  but  should  tow  the  remain- 
der astern.^  He  is  not  authorized  to  act  as  wheelsman,^ 
and  proof  of  local  customs  authorizing  him  so  to  act  is  not 
admissible.^*^  There  should  be  some  responsible  person 
in  charge  of  the  navigation  of  the  tug,  separate  and  dis- 
tinct from  the  wheelsman. ii  A  tug  whose  chief  officer 
also  acts  as  wheelsman  is  insufficiently  manned.^ 

1  The  Quickstep,  6  Wall.  665;  The  Sweepstakes,  1  Brown  Adm.  fiOO. 

2  The  Sweepstakes,  1  Brown  Adm.  509. 

3  The  Margaret.  5  Blss.  353 ;  8.  C.  94  U.  S.  353;  ^andersUce  ••  The 
Superior,  4  Ta.  L.  J.  388. 

4  The  Margaret,  5  Blss.  353 ;  S.  G.  94  IT.  S.  353;  Yanderslice  •.  The 
Superior,  4  Fa.  L.  J.  388. 

5  The  Hosher,  4  Blss.  274;  The  Lady  Pike,  2  Blss.  141. 

6  The  Thomas  Klley,  5  Ben.  301. 

7  The  n.  8.  Grant,  7  Ben.  210:  The  Seeret,  8  Mitch.  Mar.  Beg.  !!•• 
The  ClTllta  and  Bestless,  6  Ben.  828. 
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8  Flaxmery  v.  The  Ontario,  4  Fa.  L,  J.  312. 

9  The  Victor,  1  Brown  Adm.  449;  The  Coleman,  Ibid.  456. 

10  The  Coleman,  1  Brown  Adm.  456. 

11  TheVlctor.l  Brown  Adm.  449;  The  Coleman,  Ibid.  456. 

12  The  Coleman,  1  Brown  Adm.  459 ;  The  Zouave,  Ibid.  110 ;  Tlio 
Armstrong,  Ibid.  130. 

§  336.  Mutual  responsibilities  of  tug  and  tow.~ 

Tlie  vessel  in  tow  is  not  excused  from  keeping  a  close 
watch  and  obeying  all  signals.  ^  Where  tow-lines  are  used 
the  tow  is  bound  to  obey  all  proper  orders  of  the  master 
of  the  tug.  2  The  tow,  when  varying  its  lifie  of  direction 
to  the  limit  of  its  capacity  would  not  be  sufiicient,  must 
have  means  of  disconnecting  herself  from  the  moving 

Sower  to  protect  others  from  contact  with  her.8  The  tow 
\  bound  to  prevent  a  collision  if  she  can.^  If  the  master 
of  the  tow  refuse  or  neglect  such  reasonable  obedience,  or 
fails  in  reasonable  skill  or  attention  to  duty,  the  owner  of 
the  tug  is  not  to  be  held  responsible  for  the  consequences.* 
Where  a  vessel  is  drawn  by  a  hawser  extending  from  the 
forepart  to  the  stem  of  the  tug,  both  vessels  have  duoies 
to  perform,  and  it  may  then  happen  that  either  or  both 
may  be  iu  fault  in  case  of  accident. <^  A  custom  that  the 
tow  is  bound  to  furnish  the  tow-line  will  not  affect  the 
rights  of  the  master  unless  knowledge  of  it  was  brought 
home  to  him.7  If  in  the  course  of  the  performance  of  the 
contract  any  inevitable  accident  happened  to  one,  without 
any  default  on  the  i^art  of  the  other,  it  would  create  no 
liability ;  but  otherwise  if  the  wrongful  act  of  either  occa- 
sioned damage  to  the  other.  ^  Where  the  tug  negligently 
places  the  tow  in  peril,  from  which  she  is  lost,  it  Is  no  ex- 
cuse that  the  tow  might  havQ  been  saved  but  for  a  mistake 
or  want  of  skill  in  the  crew  of  the  latter.  ^ 

1  The  Maria  Martin,  2  BIss.  41. 

2  Dntton  V.  The  Express,  3  Cliff.  462. 

3  The  Express,  Olcott,  267;  The  Hope,  2  W.  Bob.  9. 

4  The  Morton,  1  Brown  Adm.  140;  Heckscher  v.  McCrea,  24  Wend. 
304:  Taylor  v.  Read,  4  Paige,  561;  Emerson  v.  Howland,  1  Mason,  46; 
Miller  V.  Mariners'  Chnrch,  7  Me.  51.   See  COLLisioir. 

6  Dntton  v.  The  Express,  8  Cliff.  462. 

6  Dutton  r.  The  Express,  3  Cliff.  462. 

7  The  Merrimac,  2  Sawy.  587. 

8  The  Thomas  Kiley,  5  Ben.  309. 

9  The  Merrimac,  2  Sawy.  587. 

§  337.  Responsibility  of  tng.— The  tug  is  responsi- 
ble for  the  navigation  of  Doth  vessels,  and  her  duties  are 
those  of  a  carrier  for  hire.^  Where  the  tow  is  lashed  to 
the  side  of  the  tug,  and  depends  wholly  upon  it  for  motion, 
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I>ower,  and  steerage,  the  responsibility  for  the  naTigation 
of  both  is  wholly  on  the  tug.^  Though  the  tow  should  be 
properly  steered,  and  follow  in  the  wake  of  the  tug,  the 
responsibility  as  to  the  mode,  manner,  and  speed  of  en- 
trance, and  the  course  pursued,  is  with  the  tug.^  Where 
a  tow  at  an  intermediate  port  was  turned  over  to  the  mas- 
ter of  another  tug,  the  latter  is  responsible  for  any  negli- 
gence in  its  action.^  When  the  tug  under  her  ownniaster 
and  crew,  and  in  the  usual  and  ordinary  course  of  her  em- 
ployment, undertakes  to  transport  another  vessel  which 
for  the  time  being  has  neither  her  officers  nor  crew  on 
board,  she  must  be  held  responsible  for  the  proper  naviga- 
tion of  both  vessels. s  The  tug  will  be  held  liable  for  the 
fault  of  the  pilot  in  not  sooner  taking  measures  to  avoid 
loss  or  damage  to  the  tow.^  If  a  steamer  is  hired  for  the 
purpose  of  towing  a  vessel  to  which  she  is  fastened,  and 
both  are  under  the  direction  of  a  licensed  pilot,  the  own- 
ers of  the  tow  are  not  entitled  to  damages  unless  the 
Injury  was  caused  by  the  undue  neeligence  of  the  pilot."' 
A  tug  will  not  be  responsible  for  damages  done  by  her 
tow  except  it  be  proved  that  the  injury  was  owing  to  want 
of  care  or  skill  on  the  part  of  the  tug.^  If  a  tug  negli- 
gently causes  the  tow  to  collide  with  another  vessel,  the 
tug  and  her  owners  will  be  responsible  for  the  damage.^ 
A  schooner  having  taken  the  chances  of  entering  in  a  storm 
a  harbor  with  a  shifting  channel,  the  tug  is  not  responsi- 
ble, in  the  absence  of  proof  of  negligence,  if  the  schooner 
touches  some  ridge  of  sand.^*^  Where  several  courses  are 
open  to  the  master  of  a  tug  in  an  emergency,  and  damace 
results  to  the  tow,  clear  proof  must  oe  given  that  the 
course  taken  was  manifestly  the  most  dangerous.^^ 

1  The  Merrimac,  2  Sawy.  fi87. 

2  Dutton  V.  The  Express,  3  CUfF.  462 ;  The  Merrimac,  2  Sawy.  1194 ;  The 
Olive  Baker,  4  Ben.  173;  The  Cleadon,  1  Liish.  158;  Philadelphia  ^kc.  B 
B.  Co.  V.  The  J.  H.  Oautler,  5  Ben.  469;  11  Am.  Law  Beg.  769;  6  Am. 
L.  T.  87;  15  Int.  Be  v.  Bee.  39. 

S   The  Margaret,  94  U.  S.  353. 

4  The  Clematis,  1  Brown  Adm.  432. 

5  The  W.  H.  Clark,  5  Biss.  307 ;  The  Maria  Martin,  12  Wall.  81:  8.  C.  2 
B188.44;  The  Mabey  &  Cooper,  14  WaU.  212;  Sturgisv.  Boyer,24  How. 
110. 

6  The  Niagara,  6  Ben.  469. 

7  Beeves  v.  The  Constitution,  GOp.  579. 

8  The  Express,  1  Low.  258. 

9  Jackson  v.  Ea^ton,  7  Ben.  193 ;  Spronle  v.  Hemmlngwaj*  14  Pick.  1 1 
Stm^  V.  Boyer,  24  How.  110.   See  Collision. 

10  The  Mosher,  4  Blss.  274. 

11  The  Mohawk,  7  Ben.  139. 
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§  338.  Responsibility  of  owners  of  tng.— Owners 
of  tow-boats  are  liable  for  injuries  sustained  by  the  ves- 
sels  in  tow,  or  by  other  vessels,  by  a  collision  resulting 
from  the  negligence  of  persons  in  charge  of  the  tug.i  The 
master  being  selected  by  them,  the  owners  are  responsible 
for  his  qaaliiications.3  They  are  responsible  for  accidents, 
the  result  of  the  want  of  proper  knowledge  on  the  part  oi 
the  captain  of  the  difQcuities  of  navigation  in  the  waters 
in  which  the  steamer  plies.^  So  where  the  master  did  not 
pursue  the  channel  which  he  was  requested  and  had 
tacitly  consented  to  take,  and  because  he  had  given,  on 
entermg  the  channel,  comused  and  contradictory  orders, 
which  led  to  the  accident.^  They  are  liable  upon  proof  of 
negligence  in  performing  the  engagement  made  for  mov- 
ing the  tow,  and  not  otherwise^ 

1  The  Calebti  Ben.  19;  The  Blanche  FM^e,  Ibid.  188;  The  M.  A.  Len- 
nox, Ibid.  190;  llie  George  FarreU,  Ibid.  SIB;  The  Deer,  Ibid.  893;  The 
Cambridge,  Ibid.  366.  See  Collision. 

2  Dattonv.  The  Express,  8  GlllL  462. 

3  TheLad7Pl]ce,21WaU.L 

4  Duttonv.  The  Express,  8  CliiL  462. 

6  The  Neaffie,  1  Abb.  n.  S.  469;  The  Angelina  Coming,  1  Ben.  109. 

J  339.  Ziiability  of  tng  for  injury  to  tow.— The  tug 
1  be  liable  for  damages  occasioned  by  taking  the  tow 
round  a  dangerous  point  with  a  very  lon^  hawser.^  The 
tug  might  be  held  liable  upon  the  admissions  of  her  mas- 
ter, coupled  with  the  transaction  between  him  and  the 
owner  of  the  tow.^  Where  charterers  were  to  pay  for  the 
towage,  and  emplovedthe  tug,  whose  boiler  e2q)loded  and 
injured  and  sunk  the  vessel,  the  charterers  were  no  more 
than  agents  of  the  owners,  and  were  not  liable  for  the  loss 
of  the  vessel.8  "Wliere  damage  was  caused  by  the  break- 
ing of  the  tug's  rudder-chain  from  a  defect  which  ought 
to  liave  been  Known,  the  tug  was  held  liable.  *  Where  the 
peril,  which  resulted  in  the  loss  of  the  tow,  had  already 
been  incurred  by  the  negligence  of  the  tu^,  the  tug  wiU 
be  liable,  even  if  the  tow  might  have  avoided  the  dam- 
age, had  her  anchor  been  larger  and  the  chain  stronger;  ^ 
the  tug  will  be  liable,  notwithstanding  the  tow  was.rotten, 
unless  the  condition  of  the  ship  was  the  sole  cause  of  the 
injury,®  and  that  a  sound  boat  would  not  have  sustained 
any  damage  from  the  collision  is  no  defense. '<r  The  tug, 
using  ordinary  care,  is  not  liable  for  damage  caused  by  a 
sudden  and  unexplained  sheering  of  the  tow  to  the  right 
or  left.  8  Where  the  accident  to  the  tow  was  occasioned  oy 
a  sudden  gust  of  wind,  the  tug  is  not  liable.^   Where  the 
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tow  was  sunk  in  consequence  of  the  parting  of  the  hawser, 
the  tug  was  held  liable  for  the  damage.^<^ 

1  Tbe  Gajyoga,  16  WaU.  177. 

2  The  U.  B.  Gnuit,  7  Ben.  337. 

S  Jackson  «.  Easton,  7  Ben.  191. 

4  TheM.H.Caleb,l0Blatchf.468;5Ben.l68;McKin]ajv.S£<nrlfilip 
21  How.  843.  ^^ 

5  The MerrlmaCi2 Sawr. 897:  14  WalL  ISO;  Union S. 8. Go. v. N.  T. 
8.  A  v.  S.  S.  Co.  24  How.  307 ;  The  Webb,  14  Wall.  406. 

6  The  Workman,  1  Low.  504. 

7  The  Sam  Gaty,  5  Blss.  190:  The  Deer,  4  Ben,  867:  S.  G.  4  Amer.  L. 
T.  142;  The  John  Adams,  1  CllfC.  415;  The  Oranite  State,  8  WalL  SIO; 
Inmanv.  Fouk,  7  B.  Mon.  538. 

8  The  Stranger,  1  Brown  Adm.  289;  4  Amer.  L.  T.  13  l!nt.  Ber.  Bee. 
150;  The  AngeUna  Goming,  1  Ben.  109L 

9  The  Lady  Pike,  3  Blss.  113. 

10   The  Francis  King,  7  Ben.  11 ;  The  Sweepstakes,  1  Brown  Adm.  514; 
The  Quickstep,  4  Ben.  173. 

§  340.  Negligence.— The  liability  of  the  tug  to  the 
tow  for  injuries  applies  exclusively  to  injuries  resulting 
from  the  violation  or  neglect  of  some  dut v  devolving  upon 
that  class  of  employment.  ^    The  duty  of  a  tug  not  to  in- 
jure the  tow  does  not  arise  out  of  the  towage  contract,  but 
Is  imposed  by  law,  and  she  is  liable  in  admiralty  for  neg- 
ligent navigation  in  causing^  the  tow  to  strike  against  a 
pier  by  which  she  was  sunkT^   The  tug  is  liable  for  dam- 
ages, whether  towins  under  a  contract  or  not,^  for  negli- 
gent navigation.^  It  is  negligence  in  the  pilot  of  a  tug  not 
to  have  a  lookout;  ^  so,  towing  a  vessel  on  fire  with  a 
hempen  hawser  is  negligence.  <^   Where  the  presence  of  a 
sunken  pier  was  known,  it  was  negligence  to  tow  the  barge 
to  a  bulkhead  near  it.^    The  running  of  a  barge  upon  a 
pier  is  conclusive  evidence  of  negli^euce  in  the  absence  of 
any  proof  of  a  vU  major fi    Where  tne  water  to  be  crossed 
was  not  an  ordinary  one,  and  the  peculiar  difficulties  and 
dangers  of  the  voyage  were  well  known  to  the  master  of 
the  tug,  and  unknown  to  the  master  of  the  tow,  there  was 
a  want  of  ordinary  skill  and  diligence  in  starting  on  the 
last  of  the  ebb  tide  to  encounter  the  flood  tide,  which 
always  made  a  rough  and  dangerous  sea.^    Where  a  tug 
took  a  canal-boat  to  tow  her  through  a  dangerous  channel, 
and  thero  was  soft  ice  which  crowded  off  the  head  of  the 
tow,  and  she  was  run  upon  a  rock  and  sunk,  it  was  negli- 
gence in  the  tug  to  proceed,  as  she  should  have  waited  till 
the  Held  of  ice  had  passed.  ^^^   So  long  as  the  tow  was  kept 
at  a  safe  distance  from  the  shore,  and  from  all  known  ob- 
jects, it  is  not  negligence  in  case  of  disaster  from  an 
unknown  peril.^^   A  loss  occasioned  by  striking  on  an 
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uoknown  rock  should  be  bome  by  the  Tessel  sustaining 
the  injury.  ^  Where  the  tow  struck  the  shore-ice  and  sank, 
the  master  havins  known  in  advance  of  the  danger,  and 
the  tug  having  refused  to  take  pay  or  be  responsible  for 
damage,  it  was  not  negligence  in  the  tug  to  undertake  tbe 
service.  13  The  burden  of  proof  is  on  the  tow  to  show  neg- 
ligence, when  the  obstruction  to  the  navigation  was  un- 
known." So,  where  all  care  was  taken  to  avoid  obstruc- 
tions, the  burden  of  proof  ot  negligence  is  on  tbe  tow.^^ 
Where  no  negligence  is  shown  in  the  tug  she  is  not  liable,  ^^ 
but  if  the  tuff  7s  navigated  so  unskilfully  that  the  tow  is 
in  danger  of  smking  another  vessel,  and  to  prevent  injury 
that  vessel  puts  out  a  fender  by  which  the  tow  is  injured, 
the  tug  is  liable  for  the  damage.  ^^  Where  a  to w  was  sunk 
by  a  collision,  without  any  fault  on  the  part  of  the  tug,  it 
is  not  the  duty  of  the  tug  to  place  a  light  over  the  wreck,  i* 
1  The  stranger,  1  Brown  Adm.  286;  The  Qolckstep,  9  WalL  G6S. 

S  The  BrooUyn,  2  Ben.  647;  Philadelphia  &c  R.  R.  Co.  v.  Derby,  14 
Bow.  468. 

5  The  Deer,  4  Ben.  S59;  S.  C.  4  Am.  L.  T.  142:  Philadelphia  fte.  B.  & 
Co.  V.  Derby,  14  How.  468;  The  Byracnse,  6  Blatchf.  2. 

4  The  U.S.  Grant, 7  Ben. 337. 

A  Theinaeara,0Ben.4(O. 

6  TheClarttaandGlara,6Ben.876;  23Wa]Ll. 

7  The I>eer,4 Ben. 3A5;  8. 0. 4  Am. L. T.  142. 

6  TheDeer,4 Ben. 835;  8. 0. 4 Am. L.  T.  142. 

9  TheMerrimae,28awT.fi04:  TheDee]%4Ben.383;  ThoCaleMBen. 
15:  The  Blanche  Pace,  4  Ben.  186;  The  If.  A.  Lennox,  4  Ben.  Vni  The 
Oure  Baker,  4  Ben.  173. 

10  ThsU.  S.  Gnuit,7Ben.SS7. 

11  The  Angelina  Coming,!  Ben.  112. 

12  The  Angelina  Coming,!  Ben.  112. 

13  The  Alfred  and  Edwin,  7  Ben.  137. 

14  The  America,  6  Ben.  122. 
U  The  America,  6  Ben.  122. 

16  The  Alfred  and  Edwhi,  7  Ben.  137.  AndseeThe  ]ll6hawk,7Ben. 

139. 

17  The  New  Fhlbidelphla,!  Black,  62. 

18  The  Swan,  11  Bhitchf.  286. 

§  341.  Instanoes.— Where  a  steamer  undertook  to 
tow  a  barge,  and  in  doing  so  ran  the  barge  on  a  sunken 
pier,  and  she  was  sunk,  and  the  master  of  the  tug  was 
aware  of  the  existence  of  the  sunken  pier,  the  tug  was 
liable  for  the  loss  of  the  barge ;  ^  so,  where  the  tow  struck 
against  a  wharf.^  Where  the  tow  sprung  a  leak  while 
being  towed,  and  was  afterward  cast  off  oy  the  tug  In 
such  a  way  that  she  failed  to  reach  a  dock,  and  drif tea  off 
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into  deep  writer  and  sank^  the  tng  will  be  liable  for  the 
total  of  all  t^e  cargo  uninjured  by  the  leak.^  A  steamer 
towing  loaded  barges,  attempting  to  run  bridge  piers  in 
tempestuous  weather,  will  be  liable  for  loss  or  damage  by 
reason  of  a  sudden  gust  of  wind  driving  the  tow  against 
the  pier,  by  which  she  was  destroyed.^  A  steamer  ander- 
taking  to  tow  a  ship,  and  haying  a  well-known  and  straight 
course  to  pursue,  suffered  the  ship  to  run  aground;  she  was 
held  liable,  especially  as  there  was  evidence  that  her  com- 
passes were  untrue,  notwithstanding  there  were  '^^uriable 
currents  and  a  thick  f  og.^  Where  the  tug  towed  the  ves- 
sel through  an  evidently  unsafe  place,  it  Is  liable  for  all 
risks  of  towage,  including  damage  from  ice,  where  the 
tug  accepted  employment  from  an  unauthorized  aeent.* 
Where  a  tug  liable  for  sinkins  a  canal  boat,  whicn  she 
was  towing,  was  released  from  ner  liabilitv  by  consignees 
of  the  cargo,  it  will  not  operate  to  release  the  master  of  the 
canal  boat  from  a  decree  for  costs  of  raising  the  cargo  and 
other  damages.  7  Where  a  tug-boat  voluntarily  went  to 
rescue  a  ferry-boat  which  was  on  Are,  and  took  her  in  tow, 
but  by  negligent  and  unskillful  management  suffered  het 
to  come  into  collision  with  a  third  vessel,  which  was  in- 

t'ured  in  consequence,  the  owners  of  the  burning  ferry- 
boat were  not  liable. ^  Damage  sustained  by  the  tow 
does  not  ordinarily  raise  a  presumption  that  the  tng  has 
been  in  fault.^  Where  a  party  hired  a  canal  boat,  agree- 
ing to  pay  for  the  towage,  he  is  merely  the  agent  of  the 
owner,  and  not  liable  for  damage  caused  by  the  explosion 
of  the  boiler  of  the  tug.^<^  Where  injury  was  caused  by 
the  negligence  of  the  tug,  the  tow  is  not  liable,  ^^  but  if  a 
collision  occur  between  a  steam  tug  and  her  tow,  owing  to 
the  fault  of  the  tow,  she  is  liable.^^  If  the  orders  of  the 
pilot  were  obeyed  the  owners  of  the  tow  would  not  be 
responsible,  but  if  not  obeyed,  they  would  be.^ 

1  Connie  v.  The  Deer,  4  Ben.  9S2:  S.  G.  4  Amer.  L.  T.  142;  Hdme  Itts. 
Co.  V,  Tho  Mollie  Mopler,  4  Amer.  L.  T.  145;  2  Ben.  Mft. 

2  The  Workman,  1  Low.  604. 

3  The  J.  L.  Hasbroack,  6  Ben.  272. 

4  Home  Ins.  Go.  v.  The  Mollie  Mohler,  4  Amer.  Lt  T.  llSt  S.  OLIl 

Wa]L2aO;  TlieLadyPike,2BlaB.lU. 

5  The  Webb,  14  Wall.  406. 

6  The  James  A.  Wright,  9  Ben.  248. 

7  The  Francis  King,  7  Ben.  880. 

8  The  Clarlta  and  Clara,  23  WalL  U. 

9  The  Webb,  14  WalL  406. 

.  10  Jackson  v.  Easton,  7  Ben.  191. 
11  The  Express,  Olcott,  260;  Sproole  v.  Hemmiagwsy,  14  Pick.  L 
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13   TbeJiil]A,Loflih.224. 

19  The  Duke  of  Sussex,  1  W.  Bob.  270;  The  Otpsey  King.  2  W.  Bob. 
887;  The  Chrtstlna,  S  W.  Bob.  27;  The  Klngston-by^Seariu.  l&S;  The 
TIcoQderoga,  Bwabey,  216;  The  Unity,  Id.  IGS;  The  Cleadon.  Lush.  158. 

§  342.  Measure  of  liability.— The  damages  in  case 
of  injury  to  a  vessel  are,  that  resulting  from  want  of  ordi- 
nary skill  and  diligence  in  the  management  of  the  tow, 
and  for  subsequent  damages  naturally  resulting;  i  by  nm- 
ning  her  against  a  wharf,  and  the  natural  ana  necessary 
consequences  of  the  collision  to  the  ressel  in  her  actual 
state  of  repairs; 3  in  case  of  grounding,  the  expense  of 

Srotest  before  unloading  may  oe  allowed  as  part  of  the 
amages,  although  it  turned  out  that  the  protest  was  un- 
necessary ;<  losstrom  inability  to  use  the  injured  vessel 
deemed  a  part  of  the  damages.^  Where  the  tow  beg^n  to 
leak  on  the  voyage,  and  was  cast  ofif  in  order  to  go  to  a 
dock,  which  she  failed  to  reach  and  sank,  the  damages  > 
resulting  from  the  actual  sinking  must  be  apportioned 
between  the  owners  of  the  cargo  and  the  owners  of  the  • 
tug,  and  such  damages  over  ana  above  the  damage  it  had 
sustained  at  the  time  it  was  cast  off  must  be  apportioned 
between  the  owners  of  the  tug  and  of  the  tow.^ 

1  The  Stranger,  1  Brown  Adm.  281.  And  see  The  Clematis,  IbUL  : 
438;  The  Hosher,  4  Blss.  274. 

3  The  Workman,  1  Low.  604. 

9  The  Michael  Oroh,  1  Brown  Adm.  419. 

4  The  H.  BL  Caleb,  10  Blachf.  468;  5  Ben.  168. 

6  The  J.  L.  Hasbronclc,  5  Ben.  244;  6  Tbid.  272:  The  Atlas,  4  Btn.  37t 
The  Milan,  Lash.  388;  Bay  v.  LeVeve,  2  Shaw,  »A. 

PBSTT  B.  &  A.— aO« 
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M5.  Duties  of  pilots. 

346.  Authority  of  pilots. 

347.  Liability  for  negligence. 
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349.  Half  pUota^e. 

§  343.  Statute  regulations.— The  power  of  Congress 
to  regulate  pilotage  is  paramount,  ^  and  any  State  laws  are 
immediately  abrogated,  when  an  act  is  passed  by  Gougress 
which  conflicts  therewith;  '^  but,  in  the  absence  of  cougrea- 
sional  legislation,  or  under  permission  of  Congress,  State 
laws  are  valid,^  and  are  to  be  liberally  constru^.^  By  the 
Act  of  February  27th.  1867.  a  sea-going  vessel,  subject  to 
the  navigation  laws  oi  the  United  States  when  navigating 
any  of  the  waters  thereof,  is  required  to  be  in  charee  of  a 
pilot,  licensed  by  the  inspectors  of  a  steam  vessel?'  The 
legislature  of  a  country  may  oblige  foreign  ships,  inward 
bound,  to  take  a  pilot  at  a  convenient  station  beyond 
three  miles  from  the  shore.*  The  Pilot  Act  of  New  York 
renders  the  employment  of  a  licensedpilot  obligatory 
upon  vessels  embraced  in  the  act.?  Vessels,  whether 
coming  in  or  going  out  of  a  harbor,  are  not,  by  the  laws  of 
Massachusetts,  positively  bound  to  employ  a  pilot.  *  Under 
the  Pennsylvania  act.  which  "  obliges"  vessels  sailing  to 
or  from  the  port  of  Philadelphia  to  receive  a  pilot,  under 
penalty  and  forfeiture  of  half  pilotage,  the  taking  of  a 
pilot  is  optional.^  The  limits  of  the  pilot  ground  are  not 
Used  by  any  rule  of  law,  but  depend  upon  usage  or  ooa- 
tom  wmch  varies  according  to  circumstances.^^ 

1  The  Panama,  Dea«ly,  27.  And  see  on/e,  S  2. 

2  The  Panama,  Deady,  27. 

3  £z  parte,  McNeil,  13  WaU.  241.  See  ante,  S  2,  and  see  Be?.  Stats. 
seC8.428M296. 

4  Smith  V.Swift,  8  Met  382. 

6  The  Qeoige  S.  Wright,  Deady,  flOL 

6  The  Annapolis,  Lush.  29B. 

7  The  China,  7  Wan.  63. 

8  Camp  V.  The  MaiceUns,  1 OIUL  48U 


361  FILOTAQB. 

9  Smith  V.  The  Creole,  2  WaU.  Jr.  485;  Gamp  v.  MarcelloSt  I  Cliff. 
492;  Huut  V.  Carlisle*  1  Gray,  237;  Martin  v,  Hilton,  9  Met.  971;  Nicker, 
son  V.  Mason.  13  Wend.  64;  Beckwlth  v.  Baldwin,  13  Ala.  720;  Hunt  «• 
Mickey » 12  Met.  346;  Commonwealth  v.  Blcketson,  5  Met.  412. 

10  Hope  V.  The  Dido,  2  Paine,  243 ;  Lea  v,  Alexander,  Ibid.  466. 

§  344.  License  of  pilots.  —  The  license  under  the 
State  laws  is  to  be  signed  by  all  the  commissioners,  or 
proof  must  be  given  that  all  were  present.  ^  Under  the 
Oregon  Pilot  Act,  a  license  signed  by  two  of  the  three 
commissioners  is  not  a  valid  instrument,  unless  it  appears 
on  the  minutes  of  the  board  that  the  matter  was  acted  on 
at  a  full  meeting  of  the  commissioners.^  A  pilot  act  pro< 
Tiding  that  the  commissioners  "  may  apxx)int  a  secretary," 
and  prescribing  his  duties,  is  mandatory;  and  parol  evU 
dence  to  prove  the  meeting  and  action  of  such  corn* 
missioners  is  not  admissible,  when  the  act  requires  a 
record  of  the  same  to  be  made  by  the  secretary .<  A 
pilot's  warrant  as  between  third  parties  is  conclusive 
evidence  of  proper  appointment,  and  the  possession  and 
exhibition  of  it  authorizes  the  master  to  treat  the  holder 
as  a  pilot.^  The  exhibition  of  the  warrant  to  the  master  is 
a  necessary  part  of  the  tender  of  services  under  an  act 
which  provides  that  the  pilot  "  shall  first  show  the  master 
his  warrant."  ^  The  pilot  should  have  with  him  the  evio 
dence  of  his  authority  .^ 

1  Wass  V.  The  Calif omla,  13  Int.  Bev.  Beo.  166. 

2  Wass  «.  The  California,  13  Int.  Bev.  Beo.  166. 
8   The  Calif omia,  1  Sawy.  696. 

4   The  Panama,  Deady,  27. 

6   The  Eldridge,  Deady,  176. 

6  Hammond  V.  Blake,  10  Bam.  A  C.  424;  Commonwealth  v.  Bi6ket> 
son,  6  Met.  426. 

§  345.  Duties  of  pilots.— Pilotage  is  a  maritime  serv- 
ice, though  the  pilot  may  live  on  shore;  each  act  of  pilot- 
ase  is  a  maritime  service.^  It  is  the  duty  of  a  pilot  to 
give  all  aid  possible  to  a  vessel  in  distress,  and  if  they 
neglect  to  do  so  they  forfeit  their  places.^  If  a  pilot  re. 
fuses  to  board  a  vessel,  he  is  liable  civilly  and  criminally  .^ 
A  constant  and  familiar  acquaintance  with  the  towns, 
banks,  trees,  etc.,  and  the  relation  of  the  channel  to  them, 
and  of  the  snags,  sand  bars,  sunken  barges,  and  other 
dangers  of  the  river,  as  they  may  arise,  is  essential  to  the 
character  of  a  pilot  on  the  navigable  waters  of  the  inte- 
rior .^  It  is  the  duty  of  the  pilot  to  select  the  time  and 
place  of  coming  to  anchor,^  and  to  superintend  the  moor* 
ing  of  the  vessel,  <*  and  to  take  the  measure  in  getting  un* 
der  way.' 
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1  The  May  Queen,  1  Spra^e,  5R9;  Hobart  v.  Drogan,  10  Pet.  108; 
The  Alaska,  3  Beu.  802;  The  Robert  J.  Mercer,  1  Spra^e,  281. 

2  The  Wave  v.  Hyer,  2  Paino,  ISO;  CaUagan  r.  Hallett,  1  Calnes,  lOS. 

3  Commissioucrs  of  Pllob^e  v.  Low,  R.  M.  Charl.  298. 

4  Atlee  V.  Packet  Co.  21  Wall.  889. 

5  Tlie  Ocoreo,  2  W.  Rob.  386;  The  Agrlcola,  2  W.  Rob.  10;  The  Mas- 
sachusetts, 1  W.  Hob.  371. 

6  The  Gipsey  Klug,  2  W.  Rob.  537.  But  see  Qrlswoid  p.  Sharpe,  2 
CaL  17. 

7  The  Peerless,  Lush.  30. 

§  346.  Authority  of  pilots.— A  pilot  in  charge  of  a 
vessel  is  an  ofiicer  witliin  the  net  relative  to  endeavors  to 
create  a  revolt,  and  the  penalty  attaches  for  refusal  to 
obey  his  orders.  1  While  on  board,  in  the  absence  of  the 
master,  he  has  exclusive  control  of  tlie  navigation  of  the 
vessel;  but  if  the  master  is  present,  his  authority  is  not 
so  far  superseded  by  the  pilot's  power  that  he  cannot  in- 
terfere in  case  of  gross  ignorance,  or  palpable  and  danger- 
ous mistake.3  But  the  master  may  interpose  his  authority 
for  the  preservation  of  property  in  case  of  incoia.petency 
of  the  pilot.8  A  pilot  is  for  man^  purposes  considered  a 
mariner  or  seaman.*^  The  authority  of  a  licensed  pilot  in 
securing  a  vessel  in  her  berth  is  not  paramount  to  that  of 
her  master;  the  acts  of  the  pilot  are  regarded  as  done  un- 
der direction  and  with  the  approval  of  the  master. 6  Ho 
is  master  for  the  time  being,  and  as  there  is  a  direct  priv- 
ity between  him  and  the  ship,  the  latter  is  liable  in  admi- 
ralty for  damages  caused  by  his  acts.^  He  is  answerable 
for  the  safety  of  the  vessel,  and  in  case  of  damage  or  loss 
will  be  released  from  liability  only  by  showing  that  the 
causes  producing  it  were  beyond  his  control,  arising  from 
the  act  of  God,  or  a  vis  rnajor  of  the  elements. 7 

1  U.  S.  V.  Lynch,  2  N.  Y.  Leg.  Obs.  61 ;  U.  S.  r.  Forbes,  Crabbe,  661. 

2  Camp  o.  The  Marcellus,  1  CllfL  482;  The  China,  7  Wall.  63;  Snell  v. 
Rich,  1  Julms.  305. 

3  The  Duke  of  Manchester,  2  W.  Rob.  470:  Shersby  v.  Hibbert.  6 
Moore  P.  C.  90:  The  Christiana,  7  Notes  of  G.  2:  Uammoud  v.  Bodu,7 
Moore  P.  C.  160 ;  The  Joseph  Uanrey,  I C.  Rob.  257. 

4  Hobart  r.  Drogan;  10  Pet.  108;  The  Azme,  1  Mason,  608;  Boss  v. 
Walker,  2  Wlls.  264. 

5  The  Lotty,  Olcott,  829;  U.  8.  v.  Forbes,  Crabbe,  668;  U.  6.  v. 
Lynch,  2  N.  Y.  Leg.  Obs.  51. 

6  Smith  V.  The  Creole,  2  Wall.  Jr.  435.    See  Collision. 

7  The  Washington  v.  The  Saluda,  3  Law  Int.  &  Rev.  249. 

§  347.  Liability  for  negligenoe.— The  pilot  is  con- 
sidered as  the  master  pro  hoc  ttce,  and  is  answerable  for 
any  loss  or  injury  sustained  in  the  navigation  of  the  ves- 
fiel  while  under  his  charge.^  Where,  by  the  State  Btatute> 
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*lie  taking  of  a  pilot  is  not  compulsory,  and  only  a  £o 

xeiture  or   penalty    for  tb©  negligence  is  imposed,    tl 

"v-essel  will  be  liable  for  damage  caused  by  negligence  4 

the  pilot  employed; 2  but  it  is  otherwise  if  the  taking   < 

the  pilot  is  compulsory .»    Where  the  taking  of  the  pilot; 

<3pmpulsory,  but  the  statute  contains  no  clause  exemptir 

the  vessel  from  liability,  the  vessel  will  be  liable  for  tl 

pilot's  mismanagement.*    A  river  pilot  is  liable  for  dar: 

«ge  caused  by  bis  want  of  information,  as  well  as  for   li 

xiegligence.5    A  pilot  was  held  in  fault  for  huggmg  .th 

shore  on  a  dark  night,  where  he  knew  a  mill  and  boom  c^ 

riparian  proprietor  were.«  Pilot  boats,  equally  with  otti<i 

vessels,  are  guilty  of  culpable  negligence  in  sailing  in  tl 

night  time  without  a  competent  lookout,  properly  st 

tioned.7    \VTiere  a  pUot  had  not  madea  trip  over  tbatpa. 

of  the  river  for  fifteen  months  previous  to  the  one  wliic 

lie  was  now  making,  and  from  ignorance  of  its  existen, 

xan  his  vessel  against  a  pier  built  in  the  river  since  he  Us 

last  navigated  it,  lie  was  held  in  fault  for  want  of  kno^?^ 

-edge.s 

1  Camp  V.  Tlie  MarceUus,  1  Olfl.  493;  Yates  r.  ^^5J!?»i|S?^  J 
3Ta«gett  v.  Montgomery.  6  Bos.  &  P.  *68i  HOTldla  r.  A^ea^2  Pi^  ^ 
.A.ttomey..OeiieT&L  v,  CMe.  2  Price,  302;  Blade  v.  State,  2  i^arter,  33. 

2  Smitb  tf,  Tne  Creole,  2  Wall.  Jr.  8U' SP^^^wiitni?  q^  mST*** 
3^unt.  668;  Xho  Mei^lSS.  14  WaU.  203;  Mgtta  %?^?*gj' ^,J^-  5 
Huntv.  Carlisle,  1  Gray.  237;  The  China,  7  Wall.  62;  Attomey-^i^jx^ 
-r.  Case,  3  i*rlce,  302;  Tne  Carolus,  2  Curt.  69. 

3  THo  Cliina,  7  Wall.  62;  Carrathewtj.  Sydebotham, 4 Maule  &  ^ 
The  Maria,  1  ^.  Kob.  9!>:  Smith  «.  The  Creole,  JWaiL  Jr.  617  i 
C^arolus,  2  Curt.  69 ;  Tlie  Neptune  Second,  1  D©as.  «)i. 

4  The  Clilna,  7  'Wall.  69 ;  The  Maria,  1 W.  Bob.  95.  And  see  Cox 
202r. 

6  ▲Uee  «.  Packet  Co.  21  WalL  889.   See  ante,  S  337. 

6  ▲tlee  V.  Packet  Co.  21  WalL  389. 

7  Tlie  Slossom,  Olcott,  188. 

8  ^Uee  V.  Tlio  Paclcet  Co.  21  Wall.  889. 

f\  348.  Compensation  of  pilots.— The  pilot  la^ 
tate  liavo  effect  beyond  the  Doundaries  of  a  State 
tbo  compens*ation  of  pilots.^  Where  a  pilot  V>oar< 
sliip  some  tliirty  miles  from  Bamegat,  but  did  not,  r 
bis  services  ixntil  Sandy  Hook  hove  in  sigbt,  be  ^jvai 
tied,  only  to  in-sbore  pilotage.*  A  Boston  pilot  la  x 
titlecl  tio  full  fees  upon  a  tender  of  Bervicea  to  a 
-wbicti  crosses  tbe  harbor  of  Boston,  on  ber  ^wa^ 
iieislil>oiriii^  port  to  which  she  is  bound.^  Tbere  ia' 
i^led  rixle  A?vliicli  precludes  a  master  from  recover 
cervices  rencLexed.  in  the  capacity  of  a  pilot,*  no^ 
iizipa.ijr  tlie  lien  of  a  pilot  for  wages  that,  wbeix  tib< 
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was  in  port,  the  pilot  was  recognized  and  officiated  as 
master.6  Pilotage  is  a  necessary  expense  on  a  voyage, 
and  if  the  master  pays  it  he  represents  the  claimants,  and 
the  lien  continues  on  the  money  produced  by  a  sale  of  the 
vessel.**  To  give  a  lien,  the  contract  must  be  made  by 
some  person  in  the  employment  of  the  owner  duly  au- 
thorized to  make  the  contract.  ^  In  order  to  charge  a  per- 
son with  liability  as  agent  under  the  New  York  pilotage 
law,  it  is  necessary  to  show  that  he  had  some  connectiou 
with  the  vessel.8  United  States  courts  have  concurrent 
jurisdiction  with  State  courts  over  actions  for  pilots' 
wages.®  Pilotage  services  are  not  so  exclusively  of  a 
maritime  character  that  common-law  courts  do  not  tako 
cognizance  of  suits  for  such  services,  even  when  per- 
formed on  the  higli  seas.^® 

1  The  Nevada,  7  Ben.  386;  Cisco  v.  Boberts,  3S  N.  Y.  292. 

2  The  Alaska,  3  Ben.  391. 

3  Nash  17.  The  Thebes,  12  Hunt's  Mer.  Mag.  82. 

4  Bissell  V.  Mepham,  1  Woolw.  235. 

5  Logan  v.  The  ^ollan,  1  Bond,  267. 

6  Gardner  v.  The  New  Jersey,  I  Pet.  Adm.  227;  The  Anne,  1  ISCasoa, 

(08. 

7  Leltch  V.  The  George  Law,  6  Amer.  Law  Beg.  368;  The  Bobert  J. 
Mercer,  1  Sprague,  284.   See  Salvaob. 

8  Mason  v.  lugraham,  5  Ben.  81. 

0  Hobart  v.  Drosan,  10  Pet.  108;  The  Anne,  1  Mason,  608:  Dexter  v. 
The  Bichmond,  4  Law  Bep.  20;  The  Wave,  Blatclif.  &  It.  235;  The  Nel- 
son, 1  Hagg.  Adm.  160;  llie  Joseph  Harvey,  I  C.  Bob.  257.  Bat  see 
Gibbons  v.  Ogdeu,  0  Wheat.  207;  Tlie  Wave  v.  Uyer,  2  Paine,  131. 

10   The  Wave  v.  Hver,  2  Paine,  142;  Gallagan  v.  Hailett,  1  Caines,  104; 
Shepherd  v.  Mitchell,  10  Johns.  112. 

§  349.  Half  pilotage.—The  master  may  decline  the 
services  of  the  pilot,  but  in  that  event  he  must  pay  the 
legal  fees.i  A  vessel  that  is  within  pilotage  ground,  but 
disabled  so  that  she  cannot  get  into  port  witliout  steam, 
is  bound  to  accept  the  offer  of  a  pilot,  or  pay  his  fee.^    A. 

gilot  who  first  offers  his  services,  if  rejected,  is  entitled  to 
is  fee.*  Hailing  a  vessel,  when  the  hail  is  heard  ou 
board,  or  might  have  been  heard  if  the  officers  and  crew 
had  been  on  duty,  is  "  a  valid  offer  of  his  services,"  * 
When  the  State  statute  gives  half  pilotage  as  a  compensa- 
tion for  tender  and  refusal  of  services,  it  is  a  lien  upon  the 
vessel  enforceable  in  admiralty.^  Under  the  laws  of  New 
York,  when  a  vessel  in  the  port  of  New  York  has  entered 
upon  a  voyage  which  will  carry  her  through  Hell  Gate, 
she  is  bound  to  employ  the  first  pilot  who  tenders  Jiis  ser^ 
vices,  or,  in  case  of  refusal  to  pay  half  pilotage,  although 
the  voyage  through  Hell  Gate  is  not  comx)loted.<^   The  act 
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is  applicable  to  vessels  bound  to  New  York,  to  whom  the 
tender  of  service  was  made  as  far  east  as  Sand's  Points 
A  vessel  bound  to  New  York,  refusing  to  take  a  pilot  and 
pay  off-shore  pilotage,  is  not  excused  by  the  fact  of  taking 
on  anotlier  pilot  and  pay ing  in-shore  pilotage.  8  The  repeal 
of  an  act  will  not  defeat  the  right  to  naif  pilotage  allowed 
by  a  prior  act  when  the  right  oecame  vested.^  The  half 
pilotage  provided  for  in  the  State  statutes,  on  refusal  of 
the  master  to  accept  services  when  tendered,  is  enforcea- 
ble in  admiralty.  10  The  law  does  not  impose  a  penalty, 
but  implies  a  debt,  which  may  be  recovered  by  an  action 
of  contract.ii  If  a  ship  neglects  to  take  a  pilot  that  offers 
the  owners  will  be  answerable  in  damages  to  shippers  or 
others  for  any  loss  which  may  happen  by  reason  of  such 
neglect  or  remsal.^^  By  the  Massachusetts  statute,  pilots 
are  entitled  to  fees  though  their  services  are  refused,  but 
the  tender  and  refusal  creates  only  a  personal  liability .^^ 

1  Camp  v.  The  Sfarcellns,  1  Cliff.  492;  Hunt  v.  Carlisle,  1  Gray,  237; 
SCartin  r.  Hilton,  9  Met.  871 ;  Nickerson  v.  Mason,  13  Wend.  64 :  Com* 
xnonwealth  v.  Bicketson,  5  Met.  412;  Beckwitli  v.  Baldwin,  12  Ala.  720; 
Smith  V.  Swift,  8  Met.  329. 

2  Flanders  v.  Tripp,  2  Low.  IS. 

8   Flanders  v.  Trlpn,  2  Low.  16;  Commonwealth  v.  Blcketson,  ft  Meti 
^412;  The  America,  /Am.  Law  Bev.  458;  £z  parte  McNiel,  13  Wall.  236b 

4  Commonwealth  v.Bicketson,  5  Met.  412.  ButseePeakev.Garrinffi 
ton,  2  Brod.  &  B.  399. 

5  The  Calif  omia,  1  Sawy.  468,  distinguishing  The  Wave,  2  Faine,  131 ; 
S.  C.  Blatclif.  &  H.  235;  The  B.  J.  Mercer,  1  Sprague,  284;  The  Paciflo» 
1  Blatch.  569;  The  America,  2  Am.  Law  Bev.  458. 

6  Bell  V,  The  Traveler,  16  Int.  Bev.  Bee.  198;  6  Ben.  280. 

7  Horton  V.  Smith,  6  Ben.  264. 

8  The  Nevada,  7  Ben.  386;  Cisco  v.  Boberts,  36  N.  Y.  292. 

9  Steamship  Co.  v.Joliffe,  2  Wall.  450. 

10  Horton  v.  Smith.  6  Ben.  264;  The  Traveller,  6  Ben.  280;  Peterson  9, 
"Walsh,  1  Daly,  185;  The  Calif  omia.  I  Sawy.  467;  The  George  8.  Wright. 
Beady,  591;  Benton  v.  McNeil,  6  Ben.  76;  Steamship  Co.  r.  JoUfife,  S 
WaU.  450;  £x  parte  BIcNiel,  13  Wall.  242;  The  America,  1  Low.  177; 
'Winslowt;.Prince,6  Cusb.  868:  Commonwealth  v.  Bicketson,  5  Met.  412: 
The  Alaska,  3  Ben.  891;  The  Marcellus,  1  Cliff.  493;  Hunt  v.  Carlisle,  1 
Gray,  237;  The  Bobert  J.  Mercer,  1  Sprague,  284;  The  George  Law,« 
Am.  Law  Beg.  368. 

11  The  America,  1  Low.  177;  Hunt  v.  Carlisle,  I  Gray,  257:  Common* 
'wealth  o.  Bicketson,  6  Met.  412;  Hunt  v.  Mickey,  12  Met.  346;  Winslow 
«.  Prince,  6  Cush.  868. 

12  McMillan  v.  Union  Ins.  Go.  1  Blce,248;  Keeler  v.  Fireman's  Ins.  Cow 
Z  Hill,  250. 

13  The  Bobert  J.  Meioer,!  Sprague,  281. 
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iiSO.  OeneraUy. 
851.  Rights,  duties,  and  obUgatloiuu 
352.  Compensation. 

§  350.  Ctenerally.—Wliarves  are  structures  made  to 
facilitate  and  aid  navigation,  and  are  generally  regulated 
by  city  or  town  ordinances.!    A  city  being  in  possession 
of  a  wharf,  and  exercising  an  exclusive  supervision  ov^r 
it,  and  receiving  tolls  for  its  use,  is  bound  to  keep  it  in 
repair.2    xhe  city  is  held  to  the  utmost  care  of  the  wharf, 
and  the  owners  of  the  vessel  only  to  that  common  prudence 
which  would  keep  them  clear  of  a  manifest  peril.'    City 
ordinances  concerning  vessels  may  be  read  in  evidence, 
but  they  are  binding  only  as  police  regulations.^    Accord- 
ing to  the  custom  of  the  port  in  Philadelphia,  a  vessel 
which  has  legally  occupied  an  outer  berth  has  the  right  to 
claim  the  next  inner  berth  covered  by  her  on  its  becom- 
ing vacant.^    Where  a  vessel  hauled  into  the  dock  in  the 
harbor  of  Charlestown  on  a  Sunday,  notwithstanding  the 
law  of  the  State  prohibiting  work  on  that  day,  damages 
for  injuries  caused  by  a  defect  in  the  dock  may  be  recov- 
ered, whether  they  were  caused  on  Sunday  or  another 
day.^    Every  vessel  has  a  license  to  use  for  her  safety  or 
convenience  any  public  wharf  on  navigable  waters,  upon 
paying  reasonable  wharfage."?    It  is  the  duty  of  the  ship's 
master,  before  placing  his  vessel  in  a  berth,  to  ascertain 
whether  the  depth  of  water  is  sufficient  for  the  draft  of 
his  vessel.^    In  the  absence  of  notice  of  danger,  a  vessel 
coming  to  a  wharf  may  go  to  any  part  of  the  wharf.* 
While  a  vessel  occupies  a  berth  at  a  wharf,  the  right  to 
occupy  tliat  berth  cannot  be  claimed  by  any  other  vessel ; 
but  where  a  berth  is  vacant,  it  may,  with  the  owner's 
consent,  be  occupied  by  any  vessel.  ^<*    Wharves  are  but 
improvements  or  extensions  of  the  shore,  and  injuries 
done  to  them  do  not  constitute  maritime  torts  cognizable 
in  admiralty.!!    The  possession  of  a  wharf  under  color  of 
title  is  sufficient  to  put  a  party  obstructing  its  use  on 
proof  of  a  better  title.^ 

1   Atlee  V.  The  Packet  Co.  21  WalL  389. 

S  Pittsburgh  V.  arler.  22  Pa.  St.  54. 
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^  S  Pittsbonh  V.  CMer^Pa.  St.  M:  Fatmalnr  v.  Lneaster  a  Co.  11 
AdoL  AE.zJj'Merseybocksv.lHniabaUow.  7  Hurl.  A  W.S39:  Qll>b« 
9.Tni^ee»ot  LiTe(poQlDoclcB,SIbitL  164;  Money DoelB  v.  Oibte,  U 

4  Tlieniiiietto,lBiai.l«:  TlieNewTock9.SM.18How.SSS. 

6  a»WTerv.Oirimiaii.  ILow.  131:8.G.7Btatelif.SM.  AndseoBoe* 
^v.Bwalll       ^^^^     — 


^mth  9.  Bwanaej,  1» : 
6  Sawyer  V.  OnlniMn.  1  Low.  Ui.    And  aee  Bosworth  v.  Swanaey.  II 


7_TlieXateTkeiiieIiie»6Beii.6Si  Hecken  v.  N.T.  Balance  Dock  Cow 
13How.Pr.ui. 

8  Nel8on«.PlMealxCliem.WQifcs»7  Ben.S7. 

9  Flttslnii8b«.6rler,22Pa.8t.M. 

10  Lincoln  v.Tbe  Volusia,  4  Pa.  Law  J.  65. 

11  The  Ottawa,  I  Brown  Adm.  SS7.  And  see  tbe  Sytph,  Law  Bep.  S 
Ad.  A  £e.  24 ;  Tbe  Excelsior,  Ibid.  268.  The  same  role  apiOies  to  brldgeii 
nie  Bock  Island  Bridge,  6  WalLSlS. 

12  LtaitbieiBiv.Bay,9WaI].2<L 


§  351.  Rights,  duties,  and  obligations.— Wharfin- 
gers  may  occnpy  their  wharves  by  their  own  vessels  to 
the  exclusion  of  vessels  of  others.i  It  is  their  duty  to 
give  information  as  to  the  inequalities  in  the  surface  of 
the  bottom,  when  material  to  the  safety  of  the  vessel  ;> 
but  he  is  not  bound  to  maintain  a  depth  of  water  in  the 
berth  at  his  wharf  sufficient  for  all  vessels  at  all  tides.* 
The  owners  of  a  dock  or  wharf  are  liable  for  damages 
arising  from  defects^  to  a  person  lawfully^  usine  the  same 
in  the  course  of  busmess  and  in  the  exercise  of^ue  care; ^ 
as  by  defects  in  the  bottom  known  to  the  dock  owners, 
but  not  to  the  master  of  the  vessel,^  and  a  direction  to  take 
a  certain  berth  is  not  sufficient  notification  of  the  depth 
of  the  water. >  The  owner  of  a  private  wharf  is  liable  in 
the  same  way  as  the  owner  of  a  public  wharf,  where  the 
vessel  is  moored  at  his  wharf  with  his  assent,  under  agree- 
ment to  pay  wharf  age.7  Although  the  hauling  into  a  berth 
at  a  wharf  on  Sunday  is  an  illegal  act  under  a  State  stat- 
ute, yet,  if  damage  oe  sufiferedon  that  day,  through  the 
wrongful  act  or  omission  of  another  on  that  day,  the  owner 
of  the  vessel  may  recover  for  such  damage.  ^  The  lessee 
of  a  wharf  has  no  claim  to  indemnity  for  the  loss  of  its 
trade.^ 

1  Llncolnv.  The  Volusia,  8  WalL  Jr.  875. 

2  Nelson  v.  Phoenix  Chem.  Works,  7  Ben.  89;  Sawyer  e.  Oakman,  7 
Blatohf.  2M);  S.  C.  1  Low.  34. 

3  Nelson  «.  Phcsniz  Chem.  Works,  7  Ben.  89. 

4  Sawyer «. Oakman, 7 Blatchf. 293;  ILow.  ISSJSS;  Philadelphia W.  A 
B.  R.  B.  Co.  V.  Ftiiladelphla,  &o.  Tow-Boat  Co.  Z3  How.  209,  distinffuish* 
big  Tbe  Ottawa,  1  Brown  Adm.  360;  Pamaby  «.  Lancaster  Canal  (Jo.  11 
▲ool.  A  £.  223;  Mersey  Docks  Go.  v,  Qibbs,Law  Bep.  1  H.  L.  Cas.  at| 
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Oarletonv.  FrancoolA  Iron  &  S.  Co.  09  Mass.  116;  The  Metropolis,  1 
Pan.  on  SIi.  807,  note.  And  see  Bailroad  Co. «.  Banning,  15  YiiXL  649. 

6  Sawyer «.  Oakman,  1  Low.  134;  7  Blatohf.  890. 

6  Nebon  o.  Phoenix  Chem.  Works,  7  Ben.  87. 

7  Wendell  v.  Baxter,  12  Gray,  494. 

8  Sawyer  V.  Oakman,  1  Low.  134;  7  Blatchf.  305;  The  Metropolis,  1 
Pars,  on  8fa.  8^7,  note;  Powhattan  8.  Go.  v.  Appomattox  li.  S.  Oo.  24 
How.  247;  14WaiL603. 

9  Marshall  V.  Yicksborg,  15  Wall.  146. 

§  352.  Coxnpensation.—Dockage  in  a  dry  dock  i3  in 

the  nature  of  rent^  and  subject  to  the  will  of  the  proprietor 
of  the  dockji  and  a  corporation  may  charge  and  collect 
wharfage.*^    Under  the  statute  of  ^ew  York,  fixing  the 
rates  otwharfage  to  be  paid,  a  vessel  which  makes  fast  to 
two  distinct  landing  places  must  pay  accordingi  v.<    If  a 
vessel  leaves  the  wharf  without  paying  the  wharfage  dae, 
she  becomes  liable,  under  the  statute  of  New  York,  to  pay 
double  the  rates  established  by  the  statute.^   It  is  not  a 
penalty,  and  a  lien  attaches  therefor.^    In  general,  a 
wharfinger  has  a  lien  on  a  foreign  vessel  for  wharfage, 
but  not  against  a  domestic  vessel.^   The  lien  is  lost  uy 
departure  of  the  ship  from  its  moorings,  but  it  revives 
when  the  vessel  was  secretly  removed  and  subsequently 
brought  back,  without  fraud  or  force.  ^    Claims  for  wharf- 
age, arising  out  of  cither  an  express  or  implied  contract, 
are  cognizable  in  admiralty,^  and  not  the  less  so  because 
the  amount  may  be  fixed  by  State  statute.^    The  owner 
of  a  chartered  vessel  is  not  liable  for  wharfage.^®    Where 
an  express  contract  is  made  the  court  will  not  give  a 
priority  of  claim  over  a  bottomry  previously  attached.  ^^ 

1  Ives  V.  The  Buckeye  State,  Newb.  69. 

2  Packet  Co.  v.  The  Keokuk,  95  U.  S.  80;  Cannon  v.  New  Orleans,  20 
WalL6:7. 

8   The  Virginia  Bulon,  13  Blatchf.  619. 

4   The  Vlrghila  Bolon,  13  Blatchf.  019. 

6   The  Virginia  Bolon,  13  Blatchf.  519. 

6  Bussellv.  The  AsaR.  Swift.  Kewb.553;  Johnson  «.  The  McDon* 
ongh,  Gilp.  lUl ;  £x  parte  Lewis,  2  Gall.  483. 

^7  Ex  parte  Lewis,  2  Gall.  483 ;  Johnson  v.  The  McDonough,  OUp.  101  s 
Eussell  V.  The  Asa  B.  Swift,  Newb.  553. 

8  Ex  parte  Easton,95  U.  S.  68;  Ex  parte  Lewis,  2  Oall.  483;  The 
Phebe,  1  Ware,  SbO;  Johnson  v.  The  McDonoogh,  Gilp.  101:  Ives  v.  The 
Buckeye  State,  Newb.  GU;  Bussell  o.  The  Asa  it.  Swift,  Ibid.  553;  Tho 
Virginia  Bulon.  13  Blatchf.  519. 

9  Banta  v.  McNeil,  A  Ben.  76:  Hobart  v,  Drogan.  10  Pet.  106;  The 
Virginia  Bulon,  13  Blatchf.  519.  But  see  Delaware  Bev.  Storage  Co. 
r.  The  Thomas,  16  Int.  Bev.  Bee.  147. 

10  Philadelphia  v.  Naglee,  1  Ashm.  37. 

U   Exparte  Lewis,  2  Gall.  485;  Button  v.  Bragg,  7  Taont.  14:  8.  0.  3 
Marsh.  338. 
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§  355.  FreoantioiiB  to  avoid  ooUiBlons.— A  vessel 

about  to  get  under  way  should  notify  a  vessel  at  anchor, 
so  near  to  her  that  there  is  danger  of  collision,  of  her 
intention  to  get  under  way.^  A  vessel  entering  a  harbor 
is  bound  to  exercise  great  care  and  diligence.^  It  is  the 
dutv  of  every  master,  whether  in  an  intense  fog  or  great 
darkness,  to  exercise  the  utmost  vigilance,  and  secure  the 
best  chance  of  avoiding  accidents,  even  should  his  pre- 
cautions occasion  delay .^  Vessels  must  be  navigated 
with  all  reasonable  precaution,  consistent  with  the  regu- 
lations, against  the  happening  of  accidents,^  and  with  all 
reasonable  preparation  to  extenuate  the  consequences  of 
accidents  when  they  occur,  as  against  dragging.^  They 
are  bound  to  use,  with  reasonable  promptitude  and  skill, 
all  the  means  in  their  power  to  avoid  a  threatened  collis- 
ion; 0  such  means  depending  on  the  circumstances  of  the 
case.7  The  safeguiurds  against  danger,  in  order  to  be 
effectual,  must  be  seasonably  employed.  ^  It  is  enough 
that  the  precautions  are  reasonable,  under  the  circum- 
stances; the  hiehest  degree  of  caution  is  not  needed.^ 
Where  practicable,  a  vessel  is  bound  to  take  the  necessary 
precautions  for  avoiding  a  collision,  although  the  other 
vessel  is  acting  wrongfully  in  not  ^ving  way  in  time.^* 
Every  precaution  must  be  taken  by  the  injured  vessel, 
after  a  collision,  to  make  the  loss  as  light  as  possible.  ^^ 
Vigilance  is  required  of  those  having  the  conduct  of  both 
vessels,^  but  a  stricter  degree  of  vigilance  is  required  of 
steamers.^  A  vessel  about  to  go  in  stays  at  night  should 
carefully  observe  whether  there  are  vessels  near  which 
may  be  endangered.  ^^ 
1  CNeUv.  Sean,2Spnigne,fi2. 

5  Calbertson  v.  Slum,  18  How.  684;  Ward  v.  The  Dooaman*  6  Ho* 
Lean,  231. 

•  The  Cbanoellor,  4  Ben.  161 ;  The  Itinerant,  2  W.  Sob.  298. 

4  The  LoQl8laoa,2Ben.S80;  Lane  v.  The  A.  Denike,  •  dUL  117. 

6  The  Lincoln,  1  Low.  48;  The  Lion,  1  Spragae,  40. 

6  The  New  Jeisev,  Olcott,  41ft,  444;  Tlie  New  Chamikion,  Abh.  Adin. 
206;  The  Neptone,  Olcott,  4^ 

7  TheLoiii8ana,2  Ben.  880;  The  Hannah  Park  v.  The  Lena,  Holt.  B. 
B.  lift;  Lane  v.  The  A.  Denlke,  8  Cliff.  117. 

8  The  W.  H.  Clark,  5  Bias.  803;  The  Johnson.  9  WalL  146:  The  Oar- 
roU,  8  WalL  802;  The  Vanderbllt,  6  WalL  22ft;  Kllbun  «.  The  Eri,  8  Cliff. 
456. 

9  The  Colorado.  1  Brown  Adm.  408:  The  Orace  Oirdler,  7  WaU.  U6{ 
Union  S.  S.  Co.  v.  New  York  Ac.  Co.  24  How.  807;  The  Waahlngton,  U 
How.  882;  The  Morning  Light,  2  WalL  fi60. 

10  8t.  John  V.  Paine,  10  How.  657:  Baney  v.  Baltimore  8.  P.  Co.  28 
How.;  The  Ann  Caroline,  2  WalL  SKi  Foster  v.  The  Bflraoda.Newb. 
827;  8  McLean,  221;  The  Santa  Claiifl,  Olcott,  428;  The  VaoderbUt,  Abb. 
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Adm.  SSI ;  Allen  v.  Maclcay,  1  Spragne,  219;  The  Hope,  1 W.  Bob.  154; 
The  FviuudH,  1  W.  Kob.  47d:  The  Shannon,  2  Hagg.  Adm.  173;  The  Lady 
Aune,  I  Yav^.  L.  &  K.  bTU;  llio  Niagara,  17  Law  Kep.  336:  The  St.  John 
r.  The  Mary  Haiuiatjne,  18  Law  Bep.528:  Moore  v.  moss,  14  111.  106; 
ILuvkhis  r.  Dutchess  S.  Co.  2  Wend.  452.  But  see  The  Oregon  v. 
liuc<-a.  13  How.  570;  Crockett  r.  Newton,  18  How.  581;  Wheeler  o.  The 
Ijosteni  SUle,  2  Curt.  141 ;  The  Sylph,  2  Splnks,  £c.  &  Ad.  75. 

11  The  8.  F.  Gale,  Newb.  232;  Newton  v.  Stebbins,  10  How.  666;  St. 
John }'.  Puiiie,  lu  How.  557;  The  Cynosure,  1  Sprague,  88;  Foster  v.  The 
Miranda,  ti  McLean,  227. 

12  Lane  v.  The  A.  Denike,  3  Cliff.  117;  The  Alma,  Holt.  B.  B.  259. 

13  McGrew  o.  The  Mclnotte,  1  Bond,  453. 

14  The  Flora,  Holt.  B.  B.  114 ;  The  Bolderaa,  Ibid.  55 ;  The  Oscar, 
Id.  231.  — ,  .  , 

§  356.  Duty  and  obligations  of  steamers.  ~  A 

steamer  going  on  her  customary  route  should  keep  in  her 
usual  track.  ^  If  oat  of  her  proper  course,  in  a  dense  fog, 
moving  in  the  track  of  vessels,  she  will  be  held  liable  for 
a  eoUisiou.'^  Keither  rain,  darkness,  nor  the  absence  of 
lights  on  the  sail  vessel,  nor  the  fact  that  the  steamer  was 
Tvell  manned,  furnished,  and  conducted  with  care,  will 
excuse  lier  if  out  of  her  usual  track.8  When  moving  in 
crowded  or  narrow  waters,  steamers  should  exercise  great 
caution  and  vigilance.*  In  thoroughfares  when  the  dark- 
ness is  such  that  it  is  Impossible  or  difficult  to  see  ap- 
proaching vessels,  it  is  their  duty  **to  slow,"  or  even 
stoi),  or  back  their  engines,  accoroing  to  circumstanpes; 
and  the  principle  of  the  rule  may  be  applied,  in  a  qualified 
sense,  to  sail  vessels.^  So,  in  coming  to  anchor  on  a  dark 
night,  they  should  ease  their  engines,  and  proceed  with 
great  cauUou.o  A  steam  vessel  entering  a  snort  and  nar- 
row artilicial  channel,  when  liable  to  meet  tugs  with  tows 
coming  from  tlie  other  end,  must  exercise  caution  in  the 
way  she  enters  and  proceeds,  an  1  keep  herself,  as  to  course, 
rate,  and  speed ,  entirely  under  control. ^  When  approach- 
ing a  tug  and  her  tows,  a  steamer  is  bound  to  move  with 
caution.**  Two  steamers  approaching,  should  both  stop 
their  engines  in  view  of  danger  till  the  course  and  direc- 
tion of  each  is  clearly  ascertained.®  Where  one  steamer 
is  going  witli  the  tide  and  another  against  it,  and  one 
should  bo  required  to  stop,  it  is  the  duty  of  the  one  ^oing 
against  the  tide  to  do  so.^^  The  obligations  and  duties  of 
steam  vessels  are  rigidly  enforced.^^  The  want  of  a  pilot 
on  a  steamer  navigating  a  narrow  channel  is  prima  facie 
a  fault.i^ 

1  The  Bay  State,  3  Blatchf.  48;  The  Yanderbllt,  6  Wall.  225;  N.  Y.  A 
V.  S.  B.  Co.  V.  CalderwooU,  19  How.  241. 

2  McKlbbhi  V.  The  G.  Yanderbllt,  2  Int.  Bey.  Bee.  62. 

.  a  Pope  V.  The  B.  B.  Forbes,  1  Cliff.  843 ;  Williams  v.  HIU,  19  How.  246. 
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4  TheAlleghaa7,9WaU.632;  TlieGoniea,Ibld.630;  TheCityof  P^ 
tin.  Ibid.  ti34. 

5  The  Morning  Light,  2  WalL  5S9:  The  Bose,  7  Jor.  981 ;  The  VligU, 
2  W.  liob.  2U1 ;  77urni74;  The  Leo,  11  Blatdif. m 

6  The  Ceres,  Swabey,  250. 

7  The  AUeghany,  9  Wall.  632;  1  Blsa.  297;  2  Blsa.  SS. 

8  Tlie  Syrfkciise,  u  Wall.  676;  The  New  Jersey,  Olcott,  419;  The  Boee, 
2  W.  Rob.  f;  7 .1  ur.  381 ;  The  Iron  Duke,  Holt.  B.  B.  227 ;  The  Graaf  Von 
Beclitcren,  Ibid.  247. 

9  Waring  v.  Clarke,  9  How.  602;  The  James  Watt,  2  W.  Bob.  270;  8 
Jur.  320. 

10  TbeOalatea,92U.S.439. 

11  The  Atlantic,  Newb.  154 ;  Ward  v.  The  Ogdensbnrgh,  6  McLean. 
638;  The  Leopurd.  'i  Ware,  (Day.)  1S3;  The  Europa,  Brown.  A  L.  h7 j  2 
En?.  L.  &  £.  657 ;  The«Genei»eo  Chief,  13  How.  443:  The  Bone,  2  W. 
Bob.  1 ;  7  Jar.  381 ;  The  Vlngll,  3  W.  Bob.  201 ;  7  Jar.  1174. 

13  The  Milwaukee,  1  Brown  Adm.  313. 

§  357.  Steamers  to  avoid  sail  vessels.— The  dutv 
to  avoid  a  collisiou  is  primarily  on  the  steamer. ^  A. 
'  steamer  is  bound  to  use,  effectively  and  promptly,  the  ex- 
traordinary means  she  possesses,  to  avoid  collision  with  a 
sailing  vessel,  and  is  liable  for  the  consequences  of  a  col- 
lision occurring  through  her  neglect  to  use  them.'^  A 
steamer  approaching  a  sail  vessel  is  required  to  exercise 
necessary  precautions  to  avoid  collision,^  to  take  timely 
means,  and  not  press- upon  her,  so  as  to  put  her  in  jeop- 
ardy or  alarm,^  irom  the  time  the  vessel  is  in  sight,^  with- 
out waiting  for  any  correspondent  exertions  on  the  part 
of  the  sailing  vessel.^  Great  caution  is  required  when  the 
course  of  the  sailing  vessel  is  uncertain. ^  When  a  vessel 
is  drifting  with  the  current,  even  in  the  usual  track  of 
steamboats,  it  is  their  duty  to  avoid  her.^  So,  a  steamer 
is  bound  to  avoid  a  vessel  at  anchor  :<^  nothing  will  excuse 
her  for  a  collision  with  an  anchored  vessel  or  one  sailing  in 
the  thoroughfare  out  of  the  usual  track  of  the  steamer. ^<> 
Where  the  steamer  uses  the  best  means  in  her  power  to 
avoid  a  collision,  she  is  not  liable.^^ 

1  Haney  v.  The  Louisiana,  Taney.  602;  The  Keutncky,  4  Blatchf. 
325;  The  Fannie.  11  Wall.  23d;  The  Fashion  v.  Wards,  0  McLean,  176:  St. 
John  V,  Paine.  10  How.  657;  Baker  v.  The  City  of  New  York,  1  CliO.  75; 
The  Pacific,  Newb.  81. 

2  The  Bay  State,  U  N.  T.  Leg.  Obs.  297 ;  Butterfleld  r.  Boyd.  18  How. 
Pr.  527;  Carpenter  v.  The  Island  City,  2  Int.  Rev.  Bee.  109;  The  SamiK 
son,  3  Am.  L.  Beg.  S37;  Twibell v.  The  Keystone,  9  N.  Y.  Leg  OI)s. 2^; 
The  Jamaica  St.  Ferryboat  CoUUion,  U  N.  T.  Leg.  Obs.  242;  The  lola. 
Ibid.  263:  The  Empire  State,  12  Ibid.  259;  The  Weuoua, 4  Ben.  219;  'l  he 
Nichols,  7  WalL  6M;  The  CarroU,  8  WalL  802;  The  Oregon  v.  Bocwa,  18 
How.  570. 

8  New  York  ftc.  Co.  v.  Bnmball,  21  How.  884:  St  Johh  v,  Pahie,  10 
How.  657;  The  Oregon  D.  Bocca,  18  How.  670;  The  New  Jersey,  Olcott. 
419;  Lowry  v.  The  Portland,  1  Law  Bep.  813;  The  Hope,  1 W.  sob.  1S7. 
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4  The  Narngaosett*  Olcott.  249;  The  Shannon,  2  Hagg.  Adm.  173;  7 
Jar.  380;  1 W. Bob. 463;  The  fiD^iet,  1 W.  Bob.  182;  IhePerth,8  Hagg. 
Adm.  414;  The  New  Jersey,  Olcott,  419. 

6   The  CaxToIl,  8  Wall.  802. 

6  The  New  Jersey,  Olcott,  419:  The  Shannon,  2  Hagg.  Adm.  173;  7 
Jur,  880;  1 W.  Bob.  463;  The  Perth,  3  Hagg.  Adm.  414. 

7  The  Louisiana  v.  Fisher,  21  How.  6;  The  James  Watt,  2  W.  Bobb. 
270;  8  Jur.  320;  Peckv.  Sandeisou,  17  How.  178;  The  Bhrkenhead,  8  W. 
Bob.  7a. 

8  Frets  V.  Bull,  12  How.  '466:  Saune  v.  Towne.  9  La.  428;  Pearce  v. 
Page.  24  How.  228:  The  Fashion  v.  Ward,  6  McLean,  152;  Newb.  8; 
Wardv.  The  I>ousman,  6  McLean,  231;  Butterfield  v.  Boyd,  4  Blatchf. 
958. 

9  Waring  o.  Clarke,  6  How.  441;  The  Glrohuno,  8  Hagg.  Adm.  169; 
The  Bolides,  8  ^igg.  Adm.  867;  The  Baron  Holberg,  •  H^.  Adm.  244. 

10  Amoskeag  M.  Co.  o.  The  John  Adams,  1  Cliff.  418;  New  Yoik,  Ac 
Co.  9.  Calderwood,  19  How.  241. 

11  The  Postboy,  10  N.Y.  Leg.  Ote.  65. 

§  35a  Rate  of  speed  of  steamera.— The  law  will 
not  justify  a  steamer  in  going  at  a  high  rate  of  speed  in  a 
fog,  or  in  the  dark»  when  the  property  and  lives  of  other 
persons  are  endangered  thereby.  ^    They  are  required  to 

go  at  a  moderate  rate  of  speed  ;'^  such  a  rate  as  will  place 
er  headway  under  such  easy  and  ready  command  that 
she  can  be  stopped  within  such  distance  as  other  vessels 
can  be  seen  from  her.^  Going  at  too  ^eat  a  rate  of  speed 
is  deemed  a  f  ault.^  The  maritime  law  imposes  on  a  steam- 
er in  a  fog  the  duty  to  slacken  speed  to  the  lowest  point 
consistent  with  maintaining  steerway.^  She  must  reduce 
her  speed  to  a  moderate  rate,  or  abide  the  consequences.^ 
It  Is  no  excuse  for  excessive  speed  that  the  steamer  could 
not  otherwise  fulfill  a  mail  contract.  7  The  rule  that  there 
must  not  be  too  much  speed  in  a  fog  has  been  applied  to 
sailing  vessels,  under  varying  circumstances,  depending 
on  the  particular  facts  of  the  case.^  Excess  of  speed  on  a 
steamer  is  a  question  of  fact,  in  determining  which,  the 
locality  and  hour,  state  of  the  weather,  and  all  the  cir- 
cumstances, are  to  be  fully  considered.^  There  are  gen« 
eral  rules  for  the  government  of  vessels  as  to  their  rate  of 
speed  in  a  fog,  based  upon  the  uniformity  of  principles 
and  leading  to  uniformity  of  decision,  ^o  Steamers  run- 
ning into  a  narbor,  or  through  a  common  thoroughfare  of 
vessels,  will  be  held  chargeable  with  the  consequences  of 
collisions  when  kept  at  high  s^eed  during  the  night,  or 
during  weather  so  thick  that  objects  cannot  be  discerned 
at  a  distance  sufficient  to  avoid  them.^^  It  is  fault  in  a 
tug  to  come  into  a  narrow  channel  leading  into  a  basin  at 
too  great  speed. ^^  A  steamer  was  faultless  which  was 
runslng  nine  miles  an  hour,  with  no  abatement  of  speed. 


I   lown  which  suddenly 


idAnn  bolcR  B.U.        '  ' 

i  Tli«  Colorado  1  Drown  AOm  406  The  Idoliliuu.  3  Ben.  m ;  Ttia 
Western  HetrouoUs  ;  Blslclir  211  3  Bea.SWi  TlieU.a.  tireeorr.l 
Ben.  IW,  «  BlaRUt  IW    HcUcady  v  Gold^mltb,  UUuw.  at;  a!Ui> 


iperell.  t1wali«y  12;  The  Ltuyda.Ho]tIt.K. 
t9   Tlia  W  cbUtd  MstrowilU,  !  Ilea.  IM; 
Hm  Vnlan,!  B«a  2»i 
S   Tlia  Fonmylvanla  4  Ben  J)      But  bh  S,  G.  19  WalL  125^ 
a  Tlio  Loulslann, ''  Bod  ^4    The  D  B  Orogorr.  2  Ben.  IGG;  0.  C-  C 
B^lchr  lou    Ttia  llansa  S  Be  i  e  <!,  Ttao  Cbauceuor,  4  Ben.  lU;  The 

_I  Bqgera  «  The  Si  Charles  Ifl  How  IM;  The  Jimei  Adgor,  I 
BlitchTslfi   The  Konuem  ludlana  3  Blatcbt.Mj  Tba  Suae,  3  WTBoti. 

^l.E.'uI  tlie'l£.U. 

9  TIieBayBtBle,Alib.Aclm.2M;  B.C.  18How.89;  Tlie New Torfc «. 
Eea.18  Ilow.iiai  Bouerao.  Thesb-Clial'les.  W  now.lOt);  Thg  Nortb- 
eniIn<I]aDa.3Blatcuf.li3;  The JamesAdgeT.aBlatcIir.Clei  TbeFlor* 
Ida.  4  Uliu>^bl.  4TUi  Tlie  Enroiia,  I  Kue.  L.  *  E.  MT :  1'Ue  Qazelle.  3  W 
Boa.ni\  ThaIrDuDiilu,9JuT.4;e;  'Hu) Virgil,  1 W. Bob. M. 

ID   IliaCliauceUor,4Dea.lG0j  Tlia  lUnenuit,:  W.Rob.2M. 

11  Tha  Rocket,  1  Biss.  SWiTlie  Boh,3  W.Bab.  UThe  Bar  Stats, 
Abb.  ArUn.^:  BnUucEi.  TbeI,amar,8LawBep.^9:  I  Weal.  1_  J, 
«MlTlialMrili.a[l^.Adin.4t4{  'the Nevtuue. Olvoo, 4S3;  TbeBiise, 

li  ItioJ.  O.OibbesaoilTheCapptlcclD,  tBeiklKi:  TheC.  Q.Nortl»> 
■in.iauhiCctif.sl. 

11  The  Potomac,  B  WalL  KWj  The  Free  Blau,  1  Brown  Aclm.  2*7 1  New 
SotkAo.Co.v.BnmbMl,  SI  aofi-Hi;  Cuuii  i.  UarceUui,  1  ClUCIAU 
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8«*ra  nDea  u  brar  tw  grart  (MMI-llH  KKnMM,  T  BIMJB.  &«*• 
foMea  mliei  n  bonr  tnft  gritf  mBftfrha  flrMcuM.  s  \ra.  gl 
8«*<ta  aOd  Mimt  mUea  f  or  MeMoboH  wtlb  I»nea  Id  tow— SKnrltr  Oo. 
■.  Tha  IUIv£lkm,  4  Amer.  L.  T.  UT J  1  IUm.  ggTlfliw  BUM  aa^oor 
an  unreuoiable  weed  la  a  nowdM  TlTer— 'IM  fiqildtt  4BWoM;4TII. 
Twelve  and  aluiir  koota  wttliont  a  uDoiMtent  UiokMit— Tie  Upmins 
BtU',4Bla.n.  Orer  flTS mlln an hmiw  a  tag  In  a  erowded  Ukv- 
ODfl^re-'The  Little  Olaut,  2  Blsa.sa. 

g  359,  Obligations  to  olaoken  spaed,— It  is  the 

duty  of  a  steamer  to  pioMed  nt  Buch  a  rat«  of  speed  as 
will  enable  her,  nfterdiaooverlnt;  a  vessel  meeting  her,  to 
etop  and  reverse  Ler  oDgmea  tn  aufBclent  time  to  prevent 
a  coUisioQ;'  butit  ia  afuuU  in  her  to  change  her  course 
In  isnorance  of  the  true  course  and  position  of  the  other 
Teasel.^  Where  a  steamer  approaches  a  sailing  vessel  at 
night,  and  the  ligbts  nf  the  tiLtter  are  lost  sight  of,  the 
speed  of  the  former  should  lie  checked,  and  the  vessel 
stopped  altoaetlier,  if  Decessary.  until  they  are  again  dia- 
covered  *  Where  a  steam  veaael,  proceeding  in  the  dark, 
bean  a  hail  from  a  source  which  it  cannot  or  does  not  aee, 
it  is  her  duty  instantly  to  stop  and  reverse  her  engine, 
not  simply  to  alow.^  The  duty  to  check  speed  and  change 
direction  devolves  upon  the  steamer  alone,  and  the  sail 
Teasel  has  a  right  to  hold  her  courao.6  The  not  slacken- 
ing of  speed  by  the  vessel  bouu'l  to  observe  such  rule  is 
error;  B  but  a  vessel  ia  excused  for  not  slowing  when  tha 
liglita  displayed  indicated  that  it  was  not  safe  to  do  so.' 
TGe  ohligation  to  slacken  speed  ia  not  coincident  witb  the 
duty  of  porting.'  Some  alHrmativB  evidence  of  danger 
niDst  be  present  to  impose  the  duty  of  decreasing  sneed.o 
Tiie  duty  is  dependent  alone  upon  the  eilgencies  inaicat- 
ing  danger.'"  When  article  thirteen  is  obeyed,  and  the 
lietma  of  both  veasula  are  put  to  port,  and  there  is  no- 
tbius  In  the  known  conditiona  to  lead  eitlmr  side  to  sus- 
pect a  departura  from  it,  there  is  no  duty  to  slacken 
speed,  anil  article  sl:cteeu  has  no  application.'!  Klsii  of 
collision  begins  the  moment  the  two  vessels  have  apr- 

EroBched  so  near  that  a  collision  might  be  brought  about 
y  any  departure  from  the  rulet  of  navigation   and  it 

gres.  n      u  h  old    n 
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Holt  B.  B.  203:  Tbe  Fanny  Buck,  Idem.  193;  The  Sylph.  2  SpiiikStK; 
The  James  watt,  2  W.  Bob.  27U;  The  Liffo,  2  Hagg.  Adra.  8dG;  The 
Bolderaa.  Holt  B.  B.  205;  Kelson  v.  Lelancl,  22  How.  4d:  The  Hermann, 
4  Blatchi.441;  The  Northern  Indiana,  9  Blatchf.  i;2:  16  Law.  Bep.  433; 
The  Berkenhead,  3  W.  Bob.  75;  The  Empire  SUto,  i  Biss.  216. 

2  The  Loolslana,  2  Ben.  878;  The  James  Watt,  2  W.  Bob.  270;  The 
Korthem  Indiana,  3  Blatch.  i)2:  6  Law  Ben.  N.  S.  433;  i  he  Frauconla,  4 
Ben.  181;  The  Hammonla,  4  Ben.  515;  11  Blaichf.  413;  The  TiUau,  tf 
Ben.  34(». 

3  Dodge  V.  The  Bllnols,  5  Blatchf.  256;  2  Int.  Bey.  Bee  77;  The  Illi- 
nois, 5  B&tchT.  256;  2  Int.  Bev.  Bee.  77. 

4  The  Hypodame,  6  Wall.  225,  dlstingnishing  The  Osprey ,  2  WalL  Jr. 
268.    And  see  The  Ferth,  3  Hagg.  Adm.  4l47ihe  Frank  Moffat,  11  Ch. 

L.  N.  115. 

5  The  Northern  Indiana,  3  Blatchf.  99;  The  Genessee  Chief,  12  How. 
443;  The  Perth,  3  Hagg.  Adm.  414:  Tho  Iron  Duke,2  W.Bob.  377;  The 
Bose,  2  W.  Bob.  1;  St.  John  v.  Fame,  10  Uow.  657. 

6  The  nansa,  2  Ben.  299:  S.  G.  7  Blatchf.  283;  The  Fashion  v.  Ward, 
6  McLean,  176;  Newton  v.  Stebbins,  10  Uow.  586;  TheBoso,  2  W.  Bob.  1. 

7  The  Free  State,  1  Brown  Adm.  262 ;  The  Bob  Boy,  3  W.  Bob.  190. 

8  The  Free  State,  1  Brown  Adm.  251 ;  The  Snnnyside,  Idem.  227. 

9  The  Free  State,  1  Brown  Adm.  266;  The  New  Tork,  18  How.  223; 
McCready  v.  Goldsmith,  18  How.  8J:  The  St.  Charles,  hi  How.  lu8;  The 
Louisiana,  21  How.  1;  2  Ben.  377;  Nel:ion  v.  Lclanu,  22  Uow.  44;  The 
City  of  Paris,  9  Wall.  634;  Tho  Bay  SUte,  Abb.  Adm.  2^;  The  KJectra» 
1  lien.  282;  The  Northern  Indiana,  3  Blatchf.  92;  The  A.  Rostdter, 
Kewb.225;  The  Buffalo,  Idem.  115:  The  James  Watt,  2  W.Kub.271: 
The  Berkenhead,  Idem.  75:  The  Cognac,  Holt,  Bu.  of  Bd.  143;  The 
Concordia,  Idem.  142;  Tho  Sounyslde,  6  Am.  L.  T.  277. 

10  Tho  Free  State,  1  Brown  Adm.  265;  The  Cognac,  Holt's  R.  B. 
133;  The  Concordia,  Idem.  14 J;  The  Mary  Saudf ord,  3  Ben.  100;  The 
Wenoua,  8  Blatch.  499 ;  The  America,  3  Ben.  4J4.  She  need  not  Klackea 
ipeed  on  a  clear  night,  when  there  is  no  danger,  and  tlie  saU  vet»el 
keeps  her  course— The  Free  State,  6  Amer.  L.  T. 401;  91  U.  S.  200;  The 
Sunnyslde,  Ibid.  217. 


Law: 

Adm. 

The  Mary  Sandford,  3  Ben.  100. 

12   The  Milwaukee,  1  Brown  Adm.  313. 

§  360.  Fog  signals.— By  day  there  must  be  fog  enough 
to  shut  out  the  view  of  the  sails  or  the  hull,  or  by  night  the 
lights  withiu  the  range  of  the  horn,  whistle,  or  beil.^  If 
lights  could  be  plaiuly  and  easily  made  out  at  a  mile,  it 
would  not  amount  to  a  f  o^  in  the  sense  of  the  law.*^  A 
neglect  to  use  proper  fog  signals  is  a  fault.^  A  fog  horn 
is  of  but  little  use  to  an  approaching  steamboat ;  ^  wnether 
it  can  be  heard  on  a  steamer  when  in  motion  depends  on 
circumstances. fi  Steamships  and  sailing  ships,  when  not 
under  way,  shall  use  a  bell.<^  A  revenue  steamer  was 
held  responsible  for  neglecting  to  indicate  her  position  by 
an  audible  noise  in  case  of  a  fog,  though  signaled  to  do  so.? 
Steamboats  on  the  Mississippi,  running  in  a  fog,  neglect- 
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ing  to  sound  the  steam  whistle  at  intervals,  according  to 
the  rule  for  the  government  of  pilots,  are  in  fault,  and 
chargeable  with  the  results  of  a  collision.^  Where  a 
steamer  hears  a  fog  horn  on  a  vessel,  she  is  chargeable 
with  knowledge  of  risk  of  collision;  ^  and  if  she  stops  her 
engine,  but  does  not  back,  and  is  allowed  to  drift  and 
come  into  collision,  she  is  in  fault.  ^<^ 

1  The  Montlcello  v.  Molllson,  17  How.  152;  1  Low.  ISt, . 

2  The  Montlcello  o.  Molllson,  17  How.  152 ;  1  Low.  184. 

5  The  Milwaukee,  2  Bias.  609;  The  Leo,  11  Blatchf.  225;  The  Alma, 
Holt  B.  E.  259. 

4  McCready  v.  Goldsmith,  18  How.  89;  8.  C.  Abb.  Adm.  235. 

6  The  Leo,6Beii.264;  The  Bay  State,  Abb.  Adm.  235;  S.  0. 18  How.  89. 

6  The  Bobert  A  Ami  V.  The  Lloyds,  Holt.  B.B.  55. 

7  United  States  d.  The  Hudson,  14  Int.  Bev.  Bee.  36. 

8  Security  Ins.  Go.  v.  The  Milwaukee,  4  Am.  L.  T.  147. 

9  The  Hammonia,  4  Ben.  515;  11  Blatchf.  413. 
10  The  Matteawan.  4  Ben.  108. 

§  361.  Signal  lights.— By  the  maritime  law,  there  was 
no  regularly  established  rule  that  vessels  should  carry 
lights.^  Under  the  old  rule,  there  was  no  general  obliga- 
tion, on  the  high  seas,  to  carry  fixed  lights;  ^  but  for  the 
sake  of  avoiding  misfortune,  which  in  all  probability  is 
likely  to  occur,  it  was  the  dutv  of  the  vessel  to  exhibit 
them ;  ^  and  when  one  boat  carries  a  light  and  theother  does 
not,  the  Court  will  treat  the  dark  boat  as  the  wrong-doer.4 
The  exhibition  of  a  light  is  a  precaution  so  imperiously  do* 
manded  by  prudence  that  the  neglect  is  considered  as  neg- 
ligence per  se,^  The  neglect  may  amount  to  contributory 
negligence,  which  willprevent  the guiltv  vessel  from  re« 
covering  damages.<^  There  not  being  lights  will  be  taken 
notice  of  by  the  Court,  though  not  noticed  in  plead* 
ings  or  argument,  and  neither  party  can  recover/  The 
rules  of  navigation  as  to  the  exhibition  of  lights  are  ob- 
ligatory upon  the  commercial  States  of  the  world  who 
have  accepted  them,  and  are  regarded  as  the  laws  of  the 
sea  and  subject  to  judicial  notice.^  The  substance  of  the 
regulation  is  that  the  lights  shall  be  fairly  visible;  there  is 
no  order  that  thev  shallbe  fixed  in  any  peculiar  manner, 
or  in  any  particular  part  of  the  ship.^  The  light  must  not 
only  be  shown,  but  continued  until  the  danger  is  past.w 
"Whether  they  were  properly  placed  is  of  no  consequence, 
if  the  night  was  line  and  each  vessel  saw  the  other  four 
miles  oflDi  Where  the  lights  were  lost  in  tempestuous 
weather,  it  is  the  duty  of  the  vessel  to  procure  new  ones.i^s 

I    The  Bose,2  W.  Bob.  4;  The  Swea.  4  Notes  of  G.  07:  The  Sarah, 
Ibid.  98;  The  Iron  Dulie,  2  W.  Bob.  877;  Baker  v.  The  City  of  New 
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Tork,  1  Cliff.  75;  The  Delaware  v.  The  Ospimr,  2  Wall.  Jr.  288;  The 
Fairbanks.  OWalL  422;  St.  John  v.  Paine,  10  How.  651;  The  Qeneasee 
Chief,  12  How.  443. 

2  The  Bose,  2  Notes  of  0. 101 ;  The  Iron  Duke,  4  Notes  of  0. 07. 

3  The  Athol,  1  Notes  of  0.  692:  The  Colmnblne,  2  Ibid.  147:  The 
Swea,  4  Ibid.  07:  The  Sarah,  Ibid.  08;  The  Stadaconn,  6  Notes  of  G.  872: 
ThoOsmanll,  7  Ibid.  5U7:  The  Falnr*  Ibid.  509;  The  Benares,  7  Notes  of 
0.  638:  The  Victoria,  6  Notes  of  Cf.  17(>.  The  rule  is  changed  by  stat- 
ute. And  see  The  Louisiana  v.  Fisher,  21  How.  7. 

4  The  Delaware  v.  The  Osprey,  2  WalL  Jr.  268;  1  Am.  Law  Beg.  15; 
Pope  V.  the  B.  B.  Forbes,  1  CUff,  842. 

5  Simpson v.HandtGWhart. 311;  The Oratayat5 Mon. Law Mte. 45; 
The  Columbine,  2  W.  Bob.  27:  The  Blue  Wing  v.  Bnckner,  12  IS.  Kon. 
24o;  Wardr.  Armstrong.  14  jDl.  283;  Taylor  v.  Harwood,  Taney,  437; 
Cohen  v.  The  Mary  T.  Wilder,  Taney,  667.  Vessels  held  in  fault  for  not 
exhibiting  lights  in  time:  The  Gloria  Deo,  Pratt  on  Lights,  85:  The 
Imj>eraCriz,Ibid.;  The  Clarence,  Pratt  on  Lights,  86;  The  Rob  Roy,  8 
W.Bob.  191;  The  Juliana,  Swabey,  20;  The  Neptune,  Pratt  on  Lights, 
63;  The  Guinare.Pratt  on  Lights,  60;  The  Mangerton.  Swabey»  120; 
The  Ahna,  Holt.  E.B.  250. 

6  Green  v.  The  Adelaide,  Taney,  575. 

7  TheAliwiil,  6pinks,05;25Eng.  L.ftE.e02. 

8  The  Scotia,  14  WalL  171 ;  The  Continental,  14  Wail.  84S. 
0  The  City  of  Carlisle,  Brown  &  L.  363. 

10  Dowell  V.  General  S.  N.  Go.  5  £1.  A  B.  105;  32  Eng.  L.  A  E.  158:  88 
Ibid.  64. 

11  The  Golden  Pledge,  Holt.  B.  B.  183. 

12  The  Aurora,  Lush.  327. 

§  362.  Lights  required  by  atatute.— By  the  Act  of 
Congress  of  1838,  it  is  made  the  duty  of  the  master  and 
owner  of  every  steamboat  to  carry  one  or  more  signal 
lights  that  may  be  seen  by  other  boats  navigatinic  the 
same  waters,  under  a  penalty  of  .two  hundred  dollars;  ^ 
and  by  the  Act  of  1849,  said  lights  were  to  be  furnished 
with  reflectors,  etc.,  complete,  and  of  a  size  to  insure  a 
good  and  sufficient  light.^  By  the  Act  of  Congress  of 
1864,  the  green  and  redside-lights  shall  be  fitted  with  in- 
board screens,  projecting  at  least  three  feet  forward  from 
the  light,  so  as  to  prevent  these  lights  from  being  seen 
across  the  bow.^  All  steamers,  when  under  way,  must 
carry  a  green  light  upon  the  starboard  side,  and  a  red 
light  on  tne  port  side.^  A  steamer  with  a  vessel  in  tow 
would  be  considered  as  standing  on  the  same  footing  as 
any  other  steamer.*  Sail  vessels  under  way  shall  carry 
the  same  lights  as  steam  vessels  under  way,  with  the  ex- 
ception of  the  white  masthead  lights,  which  they  shall 
never  carry. ^  A  vessel  driven  from  her  anchors  by  a  fi^e, 
and  setting  all  sail  to  get  out  to  sea,  even  if  wholly  un- 
manageable, is  under  way.?  A  green  and  a  red  light 
placed  in  the  center  of  a  schooner,  forward,  and  separated 
only  by  a  board,  do  not  fulfill  the  requisites  of  the 
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statute;  the  lights  must  be  at  the  sides. ^  The  act  provid- 
ing that  steamooats  must  carry  one  or  more  signal  lights 
between  sunrise  and  sunset  does  not  extend  to  coal  boats.^ 
The  red  and  green  lights  on  small  vessels,  when  not  fixed, 
^all  be  exhibited  on  their  respective  sides  in  sufficient 
time  to  prevent  a  collision. i<>  By  the  maritime  law,  fish- 
ing vessels  are  bound  to  show  a  light  to  a  vessel  approach- 
ing.ii  Fishing  vessels  and  open  boats,  when  at  anchor 
or  attached  to  their  nets  and  stationary,  shall  exhibit  a 
bright  white  liglit.12  Where  the  night  was  moonlight, 
though  occasionally  obscured,  there  is  no  obligation  im- 
posed on  a  vessel  to  exhibit  a  lightJ^  Where  a  tug  lying 
at  rest  exhibited  colored  lights,  a  sailing  vessel  sinking 
her  by  collision,  being  guilty  of  no  negligence,  was  held 
not  in  fault.  ^^  Each  of  the  masthead  lights  shall  be  of 
the  same  construction  and  character  as  the  masthead 
lights  which  other  steamships  are  required  to  carry.  1* 
vessels,  when  approaching  each  other,  are  bound  to  ex- 
hibit lights,  i«  or  when  being  approached  by  another  ves- 
sel,!" as  a  sail  vessel  approaching  a  steamer,  w  or  discover- 
ing a  steamer  approacning  her.^^^  A  bright  light  was  held 
to  be  such  a  light  as  vessels  of  the  particular  class  usually 
carried.2o 

1  Warlns  9.  Clarke,  fi  How.  441 ;  The  Santa  ClaoB,  Olcott,  428;  Bul- 
lock V,  The  jLamar,  8  Law  Rep.  275. 

2  Foster  V.  The  MIraada,  Newb.  227 ;  6  McLean,  221 ;  Chamberlain  «• 
Ward,  21  How.  5%),  672. 

3  The  City  of  Paris,  Holt  B.  R.  15;  The  Lady  of  the  Lake,  Ibid.  88. 

4  The  Ottawa,  3  Will.  268. 

6  New  York  T.  Co.  v.  Philadelphia  8.  X.  Co.  22  How.  461 ;  The  Pleas- 
ant Valley,  7  Ben.  73. 

6  The  Hattle  Roeii,  not  reported:  The  City  of  London,  Bwabey,  245s 
The  HypoUaine,  6  WalL  225;  Tbe  MonticeUo  a.  MoUlson,  17  How.  U8; 
8.  G. TLow.  184. 

7  The  George  Arkle,  Lush.  222. 

8  The  Scotia,  14  Wall.  170;  The  Empire  State,  2  Bias.  216. 

9  Elliott  V.  The  James  Nelson,  1  Pittsb.  6. 
10   The  Tuscar,  Holt.  R.  R.  44. 

U   The  Olivia,  Lush.  497. 

12  The  Robert  and  Ann  V.  The  Lloyds,  Holt.  R.R.  86;  The  Napoleon 
m,  Pratt  ou  Lights,  83;  The  City  of  London,  Swabey,  245;  The  James, 
8wabey,55;  The  Clyde,  Swabey,  23. 

IS  The  Louisiana  v.  Fisher,  21  How.  I:  Baker  «.  The  City  of  New 
York,  I  CUfl.  75;  The  Tillle,  13  Blatchf.  614. 

14  The  Sunnyslde,  6  Amer.  L.  T.  277. 

15  The  Zephyr,  Holt.  K.  R.  24. 

16  The  Thomas  Marthi,  3  Blatchf.  517;  The  Ceres,  Swabey,  250. 

17  The  Mangorton,  Swabey,  120:  The  ITrania,  Swabey,  258;  The  Lena* 
Holt.  R.  R.  215;  The  Evangeline,  Ibid.  222. 


§^ 
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18  The  Smmyslde*  91  XT.  S.  206. 

19  The  Parkenlmigh,  6  Blatchf .  247. 

20  ICackay  V.Roberts,  9  Moore  P.  C.3S7. 

§  363.  Exhibiting  false  lights^The  exhibition  of 
white  lights  at  the  masthead  of  a  vessel  instead  of  colorea 
side-lights  is  sufficient  to  make  her  responsible  for  injuries 
from  a  collision  caused  thereby.^  where  a  vessel  on  a 
dark  nisht,  the  weather  being  thick  and  cloudy,  carried 
but  one  light,  and  thereby  led  those  on  another  vessel  to 
suppose  tlmt  she  was  at  anchor,  and  a  collision  took  place, 
the  vessel  was  guilty  of  negligence.^  A  steamer  is  justi- 
fied in  the  belief  that  a  steamer  is  a  sailing  vessel  where 
improper  lights  are  exhibited.^  A  British  steamer  may 
be  excused  for  mistaking  an  American  vessel  for  a  steamer 
if  the  latter  carries  only  a  white  light  fastened  low  down 
at  her  bow.^  The  exhibition  by  a  vessel  of  a  prohibited 
light  does  not  absolve  the  other  vessel  from  the  observ- 
ance of  that  degree  of  caution,  care,  and  skill  which  the 
exigencies  of  the  case  require.*  If  one  vessel  carries  a 
wrong  light  the  other  vessel  cannot  for  this  reason  keep 
her  course  nevertheless.^  The  vessel  sailing  with  prohil^- 
ited  lights  is  under  superior  obligations  to  observe  the 
strictest  duty  to  avoid  a  collisionT  Where  a  vessel  lost 
her  lights  in  a  storm  she  may  pursue  her  voyage  with  tJie 
prohibited  white  light  so  long  as  the  necessity  exists.  * 

1  Sears  v.  The  Scotia,  2  Am.  L.  T.  00 ;  fiiolt  by  exhibition  of  ffelae 
Ught»— The  Austin,  8  Ben.  11. 

2  The  Santa  Clans,  1  Blatchf.  370. 

I  The  Continental,  8  Blatchf.  7,  disdngnlsblng  The  Sootia,  7  Blatehf. 

908. 

4  The  Scotia,  14  WaL  170. 

6  The  Scotia,  7  Blatchf.  928;  The  Continently,  14  Wan.  945:  Oreenlng 
».  The  Gray  Eagle.  17  Am.  Law  Keg.  N.  S.  22tf ;  9  Wall.  009: 1  BtSB.45C 
And  see  ChamDerlaln  v.  Warder  How.  639:  SwUt  «.  Brownell,  1 
Holmes,  467 ;  The  S.  F.  Oale  and  The  Miranda,  «ewb.  284;  The  Hope,  1 
W.  Bob.  154. 

6  Foster  V.  The  Miranda,  6  McLean,  229;  The  Hope,  I W.  Boh.  IM. 

7  The  Gray  Eagle,  1  Biss.  481 ;  Union  9.  S.  Co. «.  New  Torlc  dbe.  CkK  M 
Bow.  807. 

8  'nieO(ayEQgle,lBiss.481;  nnlonS.S.Co.v.NewTorkAe.Co.21 
<How.  807. 

§  364.  Fault  bv  omission  to  exhibit  lights^— A 
vessel  failing  to  exhihit  her  lights  will  be  held  in  fault  in 
case  of  a  colUsioiL^  A  vessel  held  in  fault  for  not  haTing 
her  colored  lights  properly  placed.^  A  tuff  held  in  fault 
for  not  having  liffhts  vertically  to  show  that  she  had  a 
tow.o  Where  a  schooner  displayed  no  lights,  owing,  as  it 
Was  claimed,  to  unavoidable  accident,  due  to  the  force  of 
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the  wind,  she  was  held  solely  in  fault,  though  the  lookout 
on  the  other  vessel  was  temporarily  absent."^  When  travers- 
ing waters  in  the  night  time,  where  steamers  may  he  ex- 
pected, a  vessel  omitting  to  exhibit  her  lights  ousht  not  to 
recover  against  a  steamer  if  the  latter  hada  good  lookout.^ 
When  the  lights  were  burning  so  dimly  as  not  to  fulfill  the 
purposes  and  objects  required,  they  do  not  constitute  a 
compliance  with  the  statute.^  So  the  temporary  removal 
of  a  light  when  most  needed  is  a  fault  in  a  sail  vessel.  ^ 
The  burden  is  on  the  vessel  not  carrying  the  colored  lijghts 
fixed  to  prove  that  it  was  impracticable  to  do  so.^  If  it  be 
proved  that  the  vessel  showed  no  lights,  the  burden  is  on 
ner  to  show  that  the  omission  of  lights  did  not  cause  nor 
contribute  to  the  collision.^  That  lights  were  exhibited 
may  be  proved  by  affirmative  evidence  where  there  is  a 
conflict  in  the  testimony.  ^<^  And  where  the  existence  of 
the  light  was  proved  the  presumption  is  that  it  continued 
to  burn.^^  Where  one  vessel  carried  wrong  lights  and 
the  other  failed  in  the  use  of  lights,  both  were  in  fault.  ^ 
On  a  failure  to  exhibit  lights  it  requires  a  clear  case  to 
satisfy  the  court  that  it  diunot  bring  about  the  collision.  ^< 

1  The  Paricenbnrgh,  5  Blatohf.  247;  Ballock  «.  The  Lamar.  8  Law 
Bep.  275;  1  West  L.  JT444 ;  The  Frank  Moffatt,  1 1  Ch.  L.  N.  114 ;  Larco  v. 
The  Martha  Elizabeth.  1  Sawy.  120;  The  Uiilon.  7  Ben.  296;  The  City  ol 
'Washington, 6  Ben.  138;  11  Blatchf. iSI :  Forfeiture  of  saOlng  vessela 
or  omittlon  of  lights— Bev.  Stats,  sec.  4284. 

2  The  Gustav,  Holt  B.  B.  28;  The  Nymph  of  Chester,  Ibid.  84:  The 
lAdy  of  the  Lake,  Ibid.  88;  The  Smales,  Ibid.  40;  The  Maria,  Ibid.  106; 
The  Fanny  Buck,  Ibid.  193. 

1  TbeXJ.  S.  OrantandTheTallyHo^TBen.  19S. 

4  The  Wanata,  95  U.  8. 600. 

6  The  B.  B.  Forbes,  1  Spragoe,  328;  The  N.  Y.  Ac  8.  S.  Co. «.  Calder* 
wood,  19  How.  241. 

6  The  Continental,  14  Wall.  358;  Chamberlain  v.  Ward,  21  How.  539; 
The  Vllle  da  Havre,  7  Ben.  328. 

7  Pope  V.  The  B.  B.  Forbes,  1  CUif.  343;  Sogers  v.  The  St.  Charles,  19 
How.  108. 

8  The  Cana,  Swabey,465;  The  Uviogstone,  8wabey,619;  The  Union, 
7  Ben.  296;  The  Java,  6  Ben.  189. 

9  The  Pennsylvania,  19  Wall.  136;  The  Fenham,  23  Law  T.  Rep.  329: 
lAW  Bep.  8  F.  0. 212:  The  U.  S.  Grant,  7  Ben.  208:  The  Gray  Eagle,  9 
WalL  510:  Chamberlain  v.  Ward, 21  How.  539:  The  Adventure,  Pratt  on 
ZJghts,  119;  Whittle  v.  Crawford,  Ibid.  49;  The  Legatus.  Swabey,  168; 
The  Panther.  Pratt  on  Lights,  42;  The  Southamton,  Iblu.  06;  The  Bo< 
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10  The  Adventnre,  Pratt  on  Lights,  114. 

11  The  Vivid,  7  Notes  of  C.  127. 

12  The  Continental,  14  Wall.  345. 

DlSTT  S.  ft  ▲. 


§-365  COLLISION..  37^. 

13  The  St.  Cbarles,  19  How.  lOB:  The  a«»prey,  i  Sprasne,  245;  TTjo  Ari- 
adne, 13  Wan.  476:  The  Frank  Moffatt,  it  Ch.  L.K  fT5:  The  Irullaiia, 
Abb.  Adm.  330;  The  Thomas  Lea,  38  Law  J.  Acirn.  37;  The  Ylctoriik,  3 
^.  Rob.  43;  The  Saxonla,  Lush,  410;  The  Olivia.  Ibid.  497. 

§365.  Lights  for  vessels  at  anchor.— AH  v&s»el»,. 
T7nen  at  anchor  in  roadsteads  or  fairways,  nhall,  between, 
fiunsetand  sunrise,  exhibit  where  it  can  best  be  seen,  but 
At  a  height  not  exceeding  twenty  feet  above  the  hull,  a 
white  light  in  a  globular  lantern,  visible  all  around  tlje 
liorizon,^  so  placed  as  to  be  visible  to  other  vessel*  ap- 
proaching her  from  any  direction.^  A  vessel  at  anchor  in 
a  harbor  or  in  a  navigable  river  must  show  a  liglit.s  If 
ordinary  prudence  require  the  exhibition  of  a  light,  a 
(general  custom  not  to  do  so  is  no  excusa'^  AVhere  a  bout 
is  Anchored  in  the  path  of  commerce,  a  light  is  indispen- 
8a»ble,  but  not  when  fast  to  the  shore  at  a  jUace  set  a  pane 
for  such  boat  to  lie.^  Pilot  boats  at  anchor  in  roadstaaxis  • 
and  fairways  are  required  to  exhibit  a  white  light  in  a 
globular  lantern  of  eight  inches  in  diameter. <^  So  a  Ateam 
tug  moored  to  a  boom  must  exhibit  a  light. ?  Where  a 
vessel  at  anchor  at  a  proper  place  exhibited  the  legal 
lights,  the  burden  is  on  the  colliding  vessel  to  show,  tliat 
she  was  without  fault,  or  that  the  disaster  was  the  result 
of  inevitable  accident.^  The  rule  as  to  vessels  at  anchor 
exhibiting  lights  is  imperative,  whether  the  night  be  light 
or  «dark.»  The  failure  to  display  the  exact  statutory .1  ight . 
by  a  vessel  at  anchor  is  not  sutficient  contributory  negli- 
g&ace  to  prevent  a  recovery  of  damages  caused  by  the 
reckless  navigation  of  another  vessel,  ^o  Such  negl(H;t 
does  not  absolve  the  other  vessel  from  an  observance' of 
the  usual  laws  of  navigation  or  of  necessary  precautions.  ^^ 

i  The  Adventure,  Pratt  on  Lights,  20:  Whittle  v.  Crawford,  37  Ena. 
L.  &  E.  466;  The  Telegraph,  Fratt  ou  Llghtn,  30;  Tho  Argo,  ri>id.;  Tlld 
Yolcauo.Sx^otesof  C.210;  Valentihe  f.  Cleugb,  8  Moore  P.  V.  1H7;  £* 
EQg«  L.  A  £.  4!);  The  Palestine,  Holt  B.  R. 52;  The  HailequUi,  Pnitt  oa 
Lights,  86;  The  B^ver,  Ibid.  82;  The  Temlscouata,  Ibid.  tii^\  The  Earl 
BathuTSt,  Ibid.  84. 

2  The  Indiana,  Abb.  Adm,  833;  Ttaiii  v.  The  North  America,  2  y,  Y. 
L^.Obs.  67;  Simpson  r.  Hand,  6  Whart  8U ;  Bullock  9.  Tho  Lamar,  8  . 
Law  Bep.  275:  1  West.  Law  J.  444:  Waring  v.  Clarke,  5  How.  441 ;  Tho 
Santa  Cmus,  Olcott,  428;  1  Blatqhi.  870. 

8  The  Indiana,  Abb.  Adm.  880;  Haln  «.  The  North  America,  2  N.  T. 
Leg.  Obs.  67 ;  Rogers  v.  The  St.  Cnarles.  19  How.  108.  And  »ue  Corsley. 
V.  White*  21  Pick.  254;  New  Haven  S.  Co.  v.  Vanderbllt,  16  Coun.  4-iO. 

4  Kelly  v.  Cunningham,  1  CaL  865;  Innis  0.  The  Senator,  Ibl(L  459.. 

5  The  Bridgeport,  14  WaU.  119;  Culbertson  v.  The  Sontlicm  Bf'lle* 
18  How.  584;  Ure  r.  Coffman,  19  How.  66;  Wlllard  r.  Saulsbury,  1  Low.' 
97;*  The  Granite  State,  3  Wall.  810;  Rogers  v.  The  St.  Charles,  19  Haw. 
108;  The  James  Gray  v.  The  John  Frazer,  21  How.  184. 

6  The  Wanata,  95  IT.  S.  600;  4  Ben.  310. 

7  The  Wlllard  Saulsbury,  1  Low.  97. 
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8  llid  Clara  and  Clat-ita,  5  Ben.  ^1:  *She  JoHn  AAamaJ  GUfl.  404: 
'  Bterllng  v.  The  Je)fmle  Cusbman.  3  Clin.  636;  The  Scioto,  2  Ware,  (Da v.) 

SSO;  Strout  v.  Foster,  I  How.  89;  Tbe  Batavier,  2  W.  Bob.  407. 

9  The  Harriet,  1 W.  Bob.  182 ;  she  is  to.  fault  for  nothaving  lights  or 
lookeut-The  Clara,  13  Blatchf.  509:  The  Sapphire,  11  Wall.  17U;  The  In- 
diana, Abb.  Adm.  330 ;  The  Mary  T.  Wilder,  Taney,  567 ;  The  Lydia,  4 
Ben.  533. 

10  The  Scottish  Bride  v.  Tbe  Anthony  KeBy,  1  Leg.  6az.  289 ;  4  Amer. 
IiawT.226.  ,      -,,       6 

11  The  Gray  Eagle,  9  Wall.  511;  Chitteiiden  v,  Brewster,  2  WaU.  191; 
The  0oiitinentii04  WjUI.  360. 

§  366.  Vessels  at  anbhor— Precautions  neces- 
sary.— ^If  a  vessel  is  at  anchor,  another  vessel  must  not 
anchor  so  near  to  her  as  to  come  into  collision.^  Embar- 
rassment by  proximity  to  Vessels  at  anchor  is  not  an  ex- 
cuse for  not  observing  such  rule  where  there  is  no  justifica- 
tion for  being  in  such  prdximity.2  A  vessel  is  bound  to 
avoid  another  vessel,  whether  properly  or  iihproperiy  an- 
chored, if  practicable,  or  consistent  with  her  own  safety .8 
A  vessel  at  anchor  in  a  ^ale  is  bohnd  to  adbpt  the  proper 
means  to  avoid  a  collision ;  ahd  if  she  does  not,  she  is  a 
participant  in  the  wrong,  and  must  share  in  the  loss.^ 
Contributing  to  a  collision  by  bieillg  anchored  in  an  im- 
proper place  deeined  a  f ault.^  In  the  absence  of  law  or 
custom  prohibiting  it,  it  is  not  a  fault  to  anchor  in  a  nar- 
row channel,  if  sutficient  space  is  left  for  vessels  to  pass; 
bat  in  such  a  case  a  vigilant  anchor  watch  is  imperatively 
necessary .<i  A  schooner  may  lie  at  anchor  in  a  channel 
1,500  feiet  wide,  with  her  sails  up,  although  there  was  a 
puffy  wind  at  the  time.  7 

^  1  Oriswold  V.  Sharpe,2Cal.  17;  The  Lincoln,  1  Low.  49;  The  Julia 
K.  Hallock,  1  Sprague,639;  The  Volcano,  2  W.  Rob.  337;  The  Lldskialf , 
-8wab.  117;  The  Cumberland,  Stu.  V.  A.  75:  The  Beaver, 2 Ben.  120;  The 
Majwaeiiusetts,  1  W.  Rdb.  371;  The  I^ortbampton,  XSpinks  Ec.  and 
▲dm.  152;  The  Echo,  3  Ware,  289;  Th&  Queen  of  the  East,  4  Ben.  103. 

2   The  Hansa,  2  Ben.  290 ;  S.  G.  7  Blatchf.  288. 


4  The  Sapphire,  11  Wall.  164. 

5  Strout  V.  Foster,  1  Hdw.  69;  !rhe  gclbt0i2Ware(t>av.>859:  The 
Marcla  Trlbou,  2  Sprague,  17;=Amoskeag  M.  Co.  v.  The  John  Auams, 
1  Cliff.  413.   See  O'Nelf  17.  Sears,  2  Spragrue,  52. 

6  The  Masters  and  Baynor,  1  Brown  Adm.  346;  The  New  Phlladel* 
phla,  1  BlacJc,  62;  McGrew  v.  The  Melnotte,  1  Bond,  453. 

*'    7   The  Planet,  1  Brown  Adm.  124. 

§  367.  Lookouts.—A  v6ssei,  nbt  having  a  lookout 
roperly  stationed,  independent  of  the  helmsman,  will  be 
iahle  for  injuries  sustained  in  a  collision  with  other  ves- 
sels which  were  maziaged  with  ordinary  eare  and  skill)^ 
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unless  tho  collision  was  not  owing  to  the  absence  of  the 
lookout,^  but  the  omission  is  prima  fade  evidence  of 
fault.s  The  want  of  a  competent  and  vigilant  lookout  on 
a  steamer  is  a  fault  ^  of  the  grossest  character.^  So,  8team« 
ers  navigating  the  waters  of  a  bay  or  river  in  the  night 
time,  must  have  a  competent  lookout, ^  or  when  navigat- 
ing the  western  waters.^  The  precautioa.of  .a  lookout  is 
not  indispensable  where  from  the  circumstances  a  look- 
out could  not  possibly  be  of  service;  8  so  where  the  officer 
of  the  deck  is  in  full  possession  of  all  information  that  a 
lookout  could  give,o  or  where  the  colliding  vessel  contrib- 
utes to  the  disaster  by  want  of  care  or  skill.i<>  If  there 
is  no  lookout,  the  want  of  a  light  on  the  other  vessel  is 
no  ground  for  charging  her  with  the  collision*  ^i  Bqually 
with  other  vessels,  small  boats  and  pilot  boats  are  guilty 
of  culpable  negligence  in  sailing  in  the  nighttime  without 
a  competent  lookout  properly  stationed.^  A  steamer  is 
boundTto  exercise  the  greatest  care  in  approaching  a  sail 
vessel,  and  a  neglect  of  this  duty  is  contributory  negii' 
gence,^8  and  every  doubt  should  be  resolved  aeamst  her, 
until  clear  proof  to  the  contrary  is  adduced.^*  TThe  look- 
out must  be  a  trustworthy,  constant  lookout,  is  of  suitable 
experience,  vigilantly  employed  in  that  duty,^^  and  whose 
special  business  is  to  perform  that  dut^r.^^  He  must  be  ad- 
ditional to  the  helmsman,  ^s  The  captain  cannot  perform 
this  duty,  18  nor  is  the  officer  in  charge  of  the  deck  compe- 
tent,20  nor  a  steward  standing  by  the  companion  way.'*! 
The  fact  that  the  lookout  was  engaged  just  previous  to  tho 
collision  in  hauling  down  the  flying  jib,  was  a  fault  directlv 
contributory  to  the  disaster. ^^  A  custom  or  usage  of  call- 
ing all  hai^ds  to  reef  sails  will  not,  when  hands  are  short, 
dispense  with  the  necessity  of  a  lookout,  especially  at 
night.^  There  is  no  fixed  position  for  a  lookout,  estab- 
lisned  by  law;  ^  his  proper  position  is  where  he  can  see  as 
well  as  in  any  other  place.^^  He  should  be  well  forward, 
so  stationed  that  he  may  be  able  to  discern  a  vessel  at 
the  earliest  moment  ;2^  so,  persons  stationed  on  thB  for- 
ward deck  are  properly  placed, 27  but  the  pilot-house,  in 
the  night  time,  especially  if  very  dark  and  the  view 
obstructed,  is  not  the  proper  place,^^  nor  is  it  sufficient 
that  he  be  placed  aft  of  the  pilot-honse.^o  it  is  not  tlie 
duty  of  a  lookout  to  reannounce  a  light,  where  nothing 
has  taken  place  to  render  a  new  order  necessary  or  prob- 
able.80  His  testimony  that  there  were  no  lights  visible  is 
affirmative  evidence  of  that  fact.^i  A  lookout  at  the  stem 
of  the  vessel  is  not  required  except  when  she  is  backing.** 

1   Pope  V.  The  B.  B.  Forbes.  1  Cliff.  347 ;  The  Catherine  v.  DlckinsoQ, 
17  How.  170;  The  Geuessee  Chief,  12  How.  443;  The  Blossom,  01cott» 


T  *-»ni         w  Lo      ioa    Am.         Reg  *->    BuI 

T^   A  Us'^e     a       "la    „    „  e*      II 

Cu  ^"tjmlnj^co      Th   Qo^lyM    Us     B        «3    Tb   G.  e»e 

»   The  UUTOutne  I  Br^™  . . 

.'%'s;r-s-»i^™"i:s'~- ■•"■•■»»■"■ 

W   Thaltin         ^^'"^'^■T^''^".  Taney,  M7 


■  —• '  ■^■Miiotle,  1 

1.0ulI£S;f^i?iSEi,if57^£<i^Ji  TUB  aeusuM  Chief. 
TlieOiSwa°3'\v^°^*?n'i.«;  The  New  Torfc  c   R-.  md™.  ™ 


II  TIieI.y(oi,lBnnniAiliii.BIi  Th8  NfliT  York  «.  B«>,lg  HDir.I29: 
TUaOEMiA.*  WalLint  Tba  wmiim  K.  Penla  >.  Tha  l.OQUUn>,  • 

■on  *.  ShnrrSliinr:  M]  Ua  Oainn  Obbf ,  11  How.  40. 
Bt)Bt.Jolm*rFilaiirioSnr.m|  'riA Ottnn,  1  miL liiTnitf  Bios- 
Aiiurfca,L3ni<niAaui.tai  The  If  abob,  Ibid.  123;  The  toulttansa. 
l^BrruBcnr.linaliUle.l3B]auM.si4;TbeCoteiiuauiaFaU«, 
li5«mAdDi.4W|  XbiB  Vlstor,  ibio.  M9. 

Wd.  SMlTIw  AnHtcamr.Ibld.  190:  Tbe  Zouave,  mtd.  lluf^f be  Hv^ 
portKti  TtaelUlle,  UBMbU.  HI;  The  City  ot  New  lork,  S  Blatcbr.  W. 

a>  TbaFailienbmvti,SKM«bt.!47:  Hulettc.  Conrad,  1  Sill.  79  i  Tlio 
Arttur  GoiTlou.  Liab.  MSj  The  Obey,  Law  Rep.  1  Adm.  1ft! : '1  lie  (taw- 
Eagle.  I  BIsa.  Ml ;  BaDeyE.BalClDiore£cCa,23Ilow.!a7i  tTDlon&S. 
Co.v.N.C.  Ac.Ca.2tHow.301;  The  Blossom,  Olcolt,  I94{  Tba  £iully, 
IbiO.  iS3:  I  Blatcbl,  2^:  Foole  c.  The  WasJungCon,  BN.T.Leg.OM. 
SI;  TLa£mplre  BlaU,  SSlss.  IIS. 

!1   TltsOTatltade.3Beii.lM. 

i:   The  H.  F  Baldwbi  1  Bnmn  Adm  SOD 

33  The  H  P  BaldAlii  I  Itrovn  Adm  360  The  Catliiclne  s  DIcUd- 
son  17 How  1  u   Thorpe  Hammond  liWalLMS. 

U   ThoKalllato     nagbeB,ne. 
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III  ZT3    Bmey  e  Baltimore  Ac  Co.  21  Bow  1ST 
11  n   St.  John  t  FtSne,  13  How  K7    The  Ottf 


t»  New  To  L  &c  Cat  PhlUdsl^U  ±t  Co  n  How 
^baivh.Slialchf  347,  Bailsnt  umnd,!  Dlll.i9i  < 


§  368.  Rules  of  aavlgatloa.— Brery  ateam  veaael 
trbich  13  under  sail,  ajid  not  under  Bteam,  aball  be  conald' 
ered  a  sail  vessel;  and  every  steam  vessel  wliicb  la  nnder 
Bteam,  -wbetber  under  sail  or  not,  shall  be  considered  a 
steam  yeasal.i    Hvaiy  vessel  navigating  the  sea,  not  pro- 
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peUed  by  oaro,  is  a  sea^^oing  ship.^  T]ie  words  "  risk  .of 
collision'*  are  not  used  in  tlie  same  sen^e  in  articles  13  agQ4 
16;  in  the  latter  they  apply  only  in  cases  of  manifest  aajji- 
l^er.s  The  rules  of  navigation  are  to  be  strictly  adhered 
to;^  they  are  employed  as  standards  to  regulate  the  ap- 
preciation of  care,  skill,  and  fidelity  with  which  the  vessel 
performs  her  duties  in  cases  of  collision.^  It  is  not  advis- 
able to  allow  these  important  regulations  to  \s»  satisfied  by 
equivalents,  or  by  anything  less  than  a  close  and  literal 
adherence  to  what  they  prescribe;  ^  but  they  are  not  abso- 
lutely inflexible,  7  Rules  of  navigation  are  obligatory 
upon  vessels  approaching  each  other  from  the  time  the 
necessity  for  caution  begins,  and  so  long  as  the  means  and 
opportunity  to. avoid  the  danger  remain;  ^  but  they  do  not 
apply  to  vessels  after  approaching  so  near  that  collision  is 
inevitable,'-'  or  while  they  are  so  far  that  measures  of  pre- 
caution have  not  become  necessary,  lo  They  cannot  be 
©voiced  b  V  those  who  have  rendered  their  observance  im- 
practicable, or  eminently  dangerous  to  human  life.^^  If 
lu  the  power  of  one  vessel  to  avoid  a  collision  by  givingr 
way,  she  is  bound  to  do  so  notwithstanding  the  rules. i» 
The  purpose  and  spirit  of  the  laws  aim  at  the  safety  of  the 
vessel,  and  the  method  is  secondary.  ^8  They  form  a  par- 
amount rule  of  decision  when  applicable;  but  where  a  dis- 
puted question  arises,  evidence  of  experts  is  admissible.  ^^ 
The  ordinary  rules  of  navigation  are  binding  upon  vessels 
meeting  pilot  boats,^^  and  on  fishing  vessels  on  their  iish- 
ing  grounds.  10 

1  The  Hyppodame,  6  Wall.  216:  Th9  Carroll,  8  Wall.  902;  The  Fair- 
banks.^ Wall.  420;  The  Corsica, 9  WalL  630:  The  Scotia,  14  Wall.  170;  The 
CoutinentaMbia.  345;  The  Chesapeake,  5  Blatch.  411;  The  HuntSTille* 
8  Blatchf  .  228.  And  see  Sev.  Stats,  sec.  4233. 

2  Cope  V.  Doherty,  4  Jar.  N.  S.  690. 

3  The  Free  State,  1  Brown  Adm.  251. 

4  The  Sannyslde,  1  Brown  Adm.  250,  explaining  The  Oray  Eagle,  9 
WaU.  605:  ihe  Pilot,  1  Bias.  159;  ihe  Scotland,  1  Ben.  295;  TheU. C. 
Vanderbilt,  Abb.  Adm.  361;  The  Oregon  v.  Hocca,  16  How.  570;  llie 
Hope,  1 W.  Rob.  154. 

5  The  Santa  Clans,  Olcott  43&;  The  Hope,  1 W.  Rob.  154;  The  Friendf 
I W.  Bob.  478. 

6  The  Pennsylvania,  19  WaU.  135;  The  Emperor,  Holt.  B.  B.  38. 

7  The  Santa  Clans,  Olcott,  435;  The  Friend,  1 W.  Bob.  478. 

8  New  York  &c.  S.  S.  Co.  v.  BombaU,  21  How.  372;  The  Dexter,  2S 
Wall.69{  BeuUey  v.  Coyne, 4  WaU.  609:  ihe  Nichols,?  Wall.  6t>3:  The 
£rtc8son,  Swabey,  88;  The  Delaware  v.  The  Osprey,  5  Ta.  L.  J.  172. 

9  The  Wenona,  19  WalL  52;  New  York  <S;c.  v.  Bomball,  21  How.  372. 

10  The  Wenona,  19  Wall.  52;  The  Montlcello  v.  The  Molllson,  17  How. 
152;  Baker  v.  The  City  of  New  York,  1  CUfl.  83;  Newton  v.  Stebblns,  10 
How.  580. 
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11  Baker  v.  The  City  of  New  Tork»  1  Cliff.  83;  The  Birkenhead,  2  W. 
Bob.  75;  The  Bose,  2  W.  Bob.  1 ;  The  James  Watt,  2  W.  Bob.  270. 

12  The  Pilot,  1  Bias.  163;  The  Hope,  1 W.  Bob.  154. 

13  The  Santa  Clans,  Olcott,  436;  The  Friend,  1 W.  Bob.  478. 

14  The  City  of  Washington,  92  U.  S.  31. 

15  The  Clement,  2  Curt.  363;  The  Blossom,  Olcott,  188. 

16  The  Sumnlt,  2  Curt-.  150. 

§  369.  River  navigation.— Where  a  vessel  is  ap- 
proaching a  point  of  the  river  where  there  are  dangerous 
ohstruc  Aons,  and  in  a  high  state  of  the  wind,  it  is  her  duty 
to  lie  by  till  the  wind  has  gone  down.i    Where,  to  avoid 
the  danger  from  natural  obstructions,  a  vessel  changes 
her  course  after  passing  them,  she  is  bound  to  resume  her 
original  course.^  The  owner  of  a  steamer  is  bound  to  know 
the  difficulties  of  the  navigation.^    Where  a  vessel  is  mov- 
ing down  with  the  current,  meeting  a  vessel  going  up,  the 
vessel  moving  the  slowest  is  less  boimd  to  precaution.* 
.Aji  overtaking  vessel  must  see  to  it  that  she  selects  the 
time  and  place  in  which  to  pass  safely  if  the  other  does 
nothins  to  thwart  her ;  and  she  is.  in  fault  in  case  of  a  col- 
lision.o^  The  vessel  being  approached  on  her  starboard 
Bide,  on  a  rounding  course  intending  to  cross  her  bows,  is 
under  no  obligations  to  promote  the  movement.*    There 
is  no  general  obligation  upon  vessels  navigating  rivers  to 
keep  to  the  right  of  the  center  of  the  channel,  ^  but  a  local 
act  requiring  vessels  to  navigate  as  near  as  possible  to  the 
center  of  the  river  is  binding.  ^    In  some  States  the  boat 
going  with  the  current  is  generally  required  to  koep  the 
middle  of  the  stream,  while  the  ascending  boat  keeps 
close  to  either  shore  ;d  in  others  the  usage  is,  that  both  as- 
cending and  descending  boats  shall  keep  to  the  right  of 
the  center  of  the  channel.i^<>    A  neglect  of  a  pilot  to  lay 
the  course  of  the  steamboat  when  approachmg  another 
boat,  in  conformity  with  the  well-settled  custom  of  boats 
plying  on  the  river,  or  the  failure  to  keep  a  proper  look- 
out, is  a  fault  in  navigation  which  exposes  a  steamboat  to 
liability  for  a  collision.^^    When  a  steamer  signals  her  de- 
sire to  pass  in  an  unusual  manner,  she  has  no  risbt  to 
change  her  course  until  it  is  certain  that  she  has  made  the 
other  steamer  hear  and  understand  her  signals. ^^    If,  on 
approaching  a  tug,  she  signals  a  certain  course,  but  re- 
ceives no  response,  it  is  a  fault  in  not  slowing  her  en- 
gines.13    Tugs  approaching  on  converging  lines,  and  one 
giving  signal  to  pass  to  the  larboard,  and  the  answer  is  to 
pass  to  the  port,  and  the  first  repeating  the  signal,  which 
IS  not  answered,  the  first  should  proceed  cautiously,  and 
not  run  across  the  lines  of  the  other.  ^*   In  departing;  ttonk 
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the  Btatntorr  regulations  the  vessel  assnmes  the  entire 
risk  of  her  signal  beinf?  heard  and  understood  bv  the  ap- 
proaching vessel,  and  of  herself  hearing  and  understand- 
ing the  reply.  ^^  A  sail  vessel  coming  down  a  river  does 
not  hold  her  course  vrhen  without  cause  she  cl^^ges  from 
the  west  to  the  east  side  of  the  river.^<* 

1  TheMoliler,21WaU.280. 

3  The  Jobn  L.  HaBbronck,  93  XT.  S.  40S. 
I  The  Lady  Pike,  21  WalLl. 

4  Waring  v.  Clarke,  6  How.  802;  The  Chester,  3  Hagg.  Adm.  316. 

6  The  Oceantu,  6  Ben.  646;  12Blatchf.490;  The  Narragansett,  6  Ben. 
258;  The  Governor,  Abb.  Adm.  108;  Whitrldge  v.  DilU 23UOW. 448;  th» 
Bbode  Island,  1  Blatchf.  363. 

6  McNaUy  V.  Meyer,  5  Ben.  239 ;  The  Newport,  5  Ben.  231 ;  14  Int. 
Bev.  Bee.  37. 

7  The  Milwaukee,  1  Brown  Adm.  313. 

8  The  George  Law  and  The  T.  Y.  Axrowsmlth,  3  Ben.  467 :  The  E.  C. 
Scranton,  4  Ben.  127 ;  3  Blatchf.  60;  The  Bridgeport,  1  Ben.  65. 

9  wmiamaon  v.  Barrett,  13  How.  101;  Goalee  v.  Shnte,  18  How.  463; 
Sinnott  V.  The  Dresden,  Newb.  474 ;  Bates  v.  The  Natchez,  Ibid.  489 ; 
Goslee  v.  Shnte,  18  How.  463:  Jones  v.  Pitcher,  3  Stewt.  A  P.  135:  M^- 
ersv.  Perry,  1  La.  An.  372 :  Drew  v.  The  Chesapeake,  3  Doug.  (Mich.) 
33;  Steamboat  Co.  v.  Whfllden,4  Haurring.  228; 'Moore  «.  Moss,  14  HL 
106;  Bogers  v,  McCnne,  19  Mo.  667. 

10  The  Yanderbilt,  6  Wall.  226.  See  The  Nymph  of  Chester,  Holt  B. 
B.  34. 

11  The  Magenta,  2  Abb.  U.S.  496. 

12  The  Johnson,  9  Wall.  146;  instance  where  both  in  faolt-The 
Queen's  County,  6  Ben.  146. 

13  J/Leyer  «.  The  Newport,  14  Int.  Bev.  Bee.  37. 

14  The  Louis  Dole,  6  Biss.  172.  Andsee  The  QnldEBtep,2  Blas.291; 
The  Queen's  County,  6  Ben.  146. 

15  The  Milwaukee,  1  Brown  Adm.  326 ;  The  St  John.  7  Blatchf.  220; 
2  Ben.  192;  The  Atlas,  4  Ben.  27 ;  10  Blatchf.  480 ;  Stalnback  «.  Bae,  14 
How.  532. 

16  The  John  L.  Hasbrouck,  4  Ben.  369;  95  U.  S.  406. 

§  370.  In  special  oaseB^^Steamboats  meeting  on  the 
Hudson  Kiver  must  pass  to  the  right,  unless  there  oe  such 
substantial  reason  why  that  cannot  be  done.^  It  is  un- 
lawful for  two  vessels  of  large  size  going  in  the  same  di- 
rection to  be  in  Hell  Gate  together,  and  the  one  cliarge- 
able  with  being  there  is  responsible  for  a  collision.^  The 
rule  of  the  Gliicago  Kiver  is  that  a  steamer  must  take  the 
starboard  side  otthe  channel  in  ascending  or  descending : 
but  should  she  wish  to  go  to  the  port  side,  the  proi)er  signal 
is  given  by  a  whistle,  to  indicate  her  desire,  and  if  the  ap- 
proaching steamer  consents,  the  former  may  go  to  port.' 
The  rule  aoes  not  authorize  one  steamer  to  dictate  to  an- 
other a  departure  from  the  course  prescribed  by  act  of 


§391  CoixLttaX>K.  '882 

ConfrnB^.^  The  rale  that  they  shoald  esttry  a  lN>at  astern 
with  a  line  which  may  be  thrown  on  shore  Is  not  applied 
with  strictness  to  canal  boats.'^  Outgoing  tugs  should 
keep  to  the  south  of  the  center  of  the  ehannel,  and  incom- 
ing ones  t0  the  north. <^  The  rules  of  navigation  apply  on 
the  Chicago  lliver  to  the  extremity' of  the  piers.''^  Boats 
which  navigate  the  Ohio  Biver,  in  either  high  or  low  water, 
must  be  held  to  a  knowledge  of  the  currents  incident  to 
the  state  of  the  water,  and  they  must,  be  held  responsible 
on  being  driven  by  currents  to  the  infliction  of  injury  to 
the  property  of  others.s  During  a  high  state  of  the 
water  the  descending  boat  should^  kee|>  near  the  middle  of 
the  river,  and  an  up-going  boatmay  choose  which  side  of 
the  descending  boat  she  will  take.^.  Steamers  on  the  Mis- 
sissippi Elver,  in  fault  for  not  sounding  steam  whistles  at 
intervals  not  exceeding  two  minutes.^ 

1  The  St.  John,  7  Blatchf .  229 ;  The  JohHSOn,  9  Wall.  146. 

2  The  Nitrragtosett,  6  Ben.  255. 

3  The  Brothers,  2  Bl8S.  164. 

4  The  Hllwaokee,  1  Brown  Adm.  iu. 

5  IlieB.  8.  Bheppftrd,  IBIBS.221. 

6  The  Louis  Bole,  53183.172. 

7  The  Louis  Dole,  5  Blss.  172. 

8  Hall  9.  Little,  18  Alb.  L.  J.  153;  The  Margaret.  94  XT.  S.  494;  The 
Lonislana,  3  Wall.  173:  The  Granite  Stale.  lUlU' 310:  Ure  v.  Comnan, 
19  How.  66:  Rogers  v.  The  St.  Chartes,*  Ibid;  Ite:  New  York  and  V.  8. 
8.  Co.  V.  Calddrwood,  Ibid.  241  ^The  Onrlta  and  Oara,  23  WaU.  .13:  The 
Sea  Gull,  Ibid.  165;  The  Great  Benubllc,  IbkL  29;  Cnibertson  «.  Shaw, 
l8  How.  584;  Pearce  v.  Page,  24  Ibid.  238;  Ibid.  313. 

^  9  Keys  V.  The  Ambassador,  1  Bond,  237;  Scfaenck  v.  The  Fremont. 
Id.  57. 

10   The  Milwaukee,  2  Blss.  609. 

§  371.  Sail  ve&Beld  meeting.— Tf  two  vessels  are  meet- 
ing end  on,  or  nearly  end  on,  so.  as  to  involve  the  risk  of 
a  collision,  the  helms  of  both  shall  be  put  to  port,  so  that 
each  may  pass  on  the  port  side  of  the  other,  and  a  neglect 
to  do  so,  or  a  starboarding,  is  a  fattlt.^  The  **  Gtoiden 
Rule  "  of  porting  and  passing  to  the  right  was  established 
before  the  Act  of  1864.^  It  lays  down  the  rule  stringently, 
and  is  not  affected  by  subsequent  acts  of  Congress.^  it 
has  exceptions  only  in  ertreme  cases.^  It  applies  whether 
the  vessels  are  close  hauled  or  not;  *  but  only  where  both 
are  sail  vessels  or  both  steamers.^  It  is  obligatory  only 
from  the  time  precaution  becomes  necessary,  and  contin- 
ues only  so  long  as  the  means  and  opportunity  to  avoid 
the  danger  remain;  ^  but  it  is  the  duty  to  port  before  the 
risk  of  collision  has  accrued.^  Where  neither  iK>rted  helm 
In  time,  both  vessels  are  in  fault.^    The  fact  that  each 


S83.  CQitamios,  §372^ 

does  not  dl&cov^rihe  otber  at.tlie  same  mom^t  does  not 
xoateiially  affect  thequestioQ.as  to  which  was  in  fault.  ^^ 
If  vesseis  aro  approaching  each  otheir  end  on,  with  berth, 
enough  to  exclude  the  possihUity  of  their  coming  together, 
they  are  .not  required  to  port  beim^^^  It  would  be  a  sutH- 
cient  excuse  for  not  porting  helm  that  by  porting  she 
-would  have  runanound,^^  or  that  it  would  promote  a  col" 
lision.^3  Although  one  vessel  might  have  been  properly 
considered  as  nearly  close  hauled,  or  aa  ''  running  with 
good  full/'  and  n«ather  so  close  but. that  a  slisht  change  to 
starboard  could  have  been  made*  the  vessel  on  the  star- 
board tack  is  not  reUeived  from  porting  her  helm  by  the 
provisions  of  the  lOtb  arsiiicle.^^ 

1  The  Nicbols,  7  WalL  66ft;  The  Queen  DoiBvaffer*  Pratt  on  Lights,  5S; 
Th6Gr»tltn<jle,4  B9n.()24.TQe^diDnnd  Levy ,  0  Ben.  SJl:  TlieSylve»> 
ter  Haie,  6  Ben.  623;  The^ £..<;..  ^dranton,  8  pia/tciit.  63;  ihe  Niagara,  3 
Blatchf.sr. 

2  The.Fceo  State,  1  Brown  A4ro.  263;  St.  John  v.  Paine,  10  How.  657; 
The  Niiojrod,  15  Jar.  1201 :  'J  he  Duke  of  Sussex,  I  W.  Bob.  270;  1  ha 
Boee,  li  w.  Bob.  1;  Kew  Yeik  Ac  Co.  v..PhUa(lelp&ia  &c,  Co.  22  How. 
4a. 


.  L.  a:  IL 


Bow.  4til. 

4    The  Louisa,  3  Ware^  1324  TheOregon  v.  Bowe,  10  How.  672. 

6  The  Eliza,  Holt  B.Bt67.   But  see  The  CatharhieHaria,  Holt  B.B.. 
87 ;  The  WoilverlnQ,  H(dt  B,  B.  99,- 

6  Haneyv.  The.Lonlslana,Taiiey,602» 

7  Tbe,D9Xter,23WalL,69. 

8  The  Free  StatOrl  Brown  Adm.  268;  The  Klcholfl,  7  WalL  656;  The 
Tranait,)  8  Ben.  Ids;  The.Tracy  J.  Branson,  3  Ben.  841, 

9  The  Trptrv  J.  BronsoUr  8  Ben.  346;  The  Prlncessan  Lorisa  v.  The 
Artemas*  Holt  B;  B4  76;  The  Amelia  v.  The  Catherine  tfaria,  lUd.  87; 
The  Kich9ls»  7  Well.  (>96« . 

10  Crowel  V.  The  Badanna,  2.  gBg.  661. 

11  The  GeoTf^  Li^Wi  8  Ben.  469;  The;Nichol8,7  Wall.6S6;  Ward «. The 
Ogdeusburg.h,  6  McLean*  ^i  N^wb.  163;  TheBosei  2  W*Bob.,l. 

12  The  Mexican,  H9lt  B;  B.- 130< 

13  The>  ScoUa^  7  Blat^tkt  84(1; . New  .York  Ae,  Co.  v,  Philadelphia  Ao,. 
C0..22  Ho^w.  4(ji. 

14  The  Tt&ct  J.  BroB8Qn>  8  Ben.  344;  The  Prtncessan  Lovlsav.  The. 
Artem9s»^oitB.  B<t6: 

§•378. .  SaU' vqbsqIb  crossings— By  the  maritime  law, 
a. vessel  ^oius  free  iu^st  get  out  of  the  way  of  one  close 
hauled,  and  Uie  correlative  duty  is  imposed  on  the  vessel 
close  hauled  or  sailing  on  the  starboam  tack  to  keep  her 
course,,  while  the,  one  on  the  port  tack  gives  way.i  The 
veaael  not. obeying  the  rule  is  liable  unless  it  shows  that. 


tbelosB.'  If  both  Tw- 
mIb  Lara  the  wind  free  and  aie  approacMng  on  aaarly  tha 
aame  course,  each  should  put  tta  helm  to  port.'  A  veuel 
coing  fratt  and  Dearing  another  vesael  close  hauled,  had 
the  nhole  duty  of  maDeaveriuK  to  avoid  colllBion.*  Go- 
ing off  laige  BlgnifleBhaTinBthe  wind  free  on  elthartack,* 
as  wben  tna  wind  blows  fiom  some  point  "abaft  tM 
beam,"  it  ts  going  "  before  the  wind,"  and  when  the  wind 
la  free  and  comes  over  tba  atem  and  the  yards  are  braced 
Bquare  across.*  A  vessel  on  the  wind  has  a  right  to  run 
ODt  bertack,  andltls  tboduty  of  the  other  vessel  to  take 
the  necessary  precaations  to  avoid  collisiou.'  If  a  Teaael 
on  the  tack  should  wish  to  change  her  ODnrse,  aha  mnit 
go  about  and  not  wear.  If  other  vessel*  are  near.*  The 
master  of  a  vessel  approaching  a  vessel  In  etayi  has  no 
right  to  speculate  upon  the  chances  of  her  coming  abou^ 
getting  under  headway,  andavoidinahlm.o  Aveaael  was 
held  in  fault  for  not  squaring  her  main  yard  and  letting  the 
vessel  pay  off  when  ahe  missed  stays.  i°  It  a  cloee  hauled 
vessel,  at  or  near  the  moment  of  collision,  laSB  into  the 
wind,  it  is  not  a  Eault." 
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Spwd,  1 T.  Bob.  2»|  Wll««ter  *.  T&e  Eutem  SMte,  1  Curt  141;  TM 
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Bathbtuu  «■  Palm.  U  ITead.  m>;  The  a.  P.  Bildwln.  1  Brom 

..--r «-^|,„(,|jg  ,  ^tiU,Si4i  Tlie  Emily,  Olcc- 

182;  The  Ihames,  g  O.  Bob.  PH:  The  Ci 


lUs  Tbeb»n1et,l  W.S^ioc:  inn  inBmes.D  u.  iwd.wd:  ine  \x 
tBuH.Adm.  IJIillieCtaHUr.IbliLiieiTliaDlua,  1  W.Bob.  II 
Ths  KwkPilace,  Lmta.  its. 

»  'WtUtuiuc.Gnt(;h,141faa»F.C.n3;  The  BadiniL  }  Wsn.  NT. 
TtutaBteomerlscoiuldflradln  tb«  U^htof  a  vessoi  ffaUur  free— Tb« 
Ol(r<'iI'm<l™i4>'atesotC.40j  IlielDgi,Sta.T.A.Kii.  ButHenie 
OiJ&OT,  1  BpnBue.24)i  llie  JohnBonTliWaU.  Ul;  1>M  GoTainorTl 
aa-ii   Aii<tH«nia8amt>S0D,IWiiU.Jr.l4. 


B  HiQi.TliaBaflUa,»ewb.lig. 

T  Ths  tmaa,  OleoM,  no:  Tba  Celt,  a  mn.  Adm.  CI ;  BBthbnm  *. 
rilne,  laweodmi!  'ibechener,  a  HagK.Adm.  ais:  Tbe  Diioa.  1  W. 
Hob.  Ill  I  TbeEuTteC.  1  W.  Bob.  l^Tnie  Alioka,  1  BeiL  IHj  TIw 
^bUbnis,  7  BIMcbf .  tie. 

8  The  Fiolklmd,  Brown.  A  L.  301. 

a  Die  Charlotte  Baab,  1  Brown  Adm.  43>. 
U  nieKliig>tin>«74f».9W.Bob.lU. 

I   The  John  Senart,  4  Blalcbf.  «1  j  bnt  It  U  s  tault  for  not  eubig  oK 


d^gerof  a  collision,  each  slioutd  put  their  helm  aport  and 
go  to  tba  rigbt.^  But  tbe  rule  does  not  apply  where,  If 
eachkaiipH  its  conrse  there  will  be  no  poss  b  li  yof  a  col 
Ualoa '  n  here  steameia  meet  ng  steamera  eoi  on  neglect, 
until  too  late  to  a  o  d  a  co  Ub  on  to  comp  y  w  tb  the  rep 
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I  Tbe  America,  n  C  S.  411. 


|§  Jl74-5  bbiiasioit,  M 

§  374.  dteatnem  tStOfttiilig;.  — If  two  v^s^els  tmder 
Bteam  are  crossing  so  as  to  involve  risk  of  collision,  the 
Vessel  which  has  the  other  on  her  own  starboard  side 
shall  keep  out  of  the  way  of  the  other.  ^  The  ship  that 
has  the  otner  on  her  own  starboard  f<ide  shall  keep  out  of 
the  way  of  the  other,  and  is  in  fault  in  not  properly  ob- 
serving the  approach,  in  changing  to  a  courde  which  pro- 
moted danger,  and  in  not  slowing,  stopping,  and  baoKiog 
when  danger  was  obvious.^  The  rule  should  be  steadily 
enforced.^  The  one  more  manageable  is  bound  to  avoid 
the  other.  ^  It  id  the  duty  of  a  steamer  to  keep  out  of  the 
way  of  a  tug  and  her  tow.^ 

1  The  Corsica,  9  Wall.  630;  The  Hansa,  2  Ben.  99;  B.  G.  7  Blatchf. 
288:  The  Chesapeake.  1  Ben. J^S;  The  Favorlta,  Ibid.  30;  The  Fingal, 
BoltB.  B.  158;  The  WUlkm  Huater,  tbid.  161;  The  Cayuga,  U  WaU. 
275;  Whittidge  v.  DIU,  23  How.  448. 

2  The  Santtago  de  Cuba,  10  Blatchf.  454 ;  The  North  Star,  8  Bkrtdtf. 
209. 

S  The  Chesapeake,  5  Blatobf.  411. 

4  Waring  V.  Clarke,  5  How.  502;  The  Ann  and  Mary,  2  W»_Bob.  UB, 
7  Jur.  999iThe  Shannon,  2  Hagg.  Adm.  173;  7  Jtu'.  380;  I  W.  Bob.  4^37 

5  The  tr.  S.  Grant,  7  Ben.  205:  The  Warrior,  Law  Bep.  3  Ad.  ft  Ea. 
653. 

§  375.  Steamer  meeting  sail  ▼essel.'— If  two  res- 
Bels,  one  a  sail  vessel  and  the  other  a  steam  vessel,  are 
proceeding  in  such  directions  as  to  involve  risk  of  COIII0- 
lon,  the  steam  vessel  shall  keep  out  of  the  way  of  the  saU 
vessel,  and  the  sail  vessel  shall  keep  her  course;  ^  and  the 
steamer  will  be  deemed  in  fault  for  not  keeping  out  of  the 
way,^  without  regard  to  mistakes  or  ignorance  of  heir  offl- 
oers  and  crew.s  A  mail  steamship  is  bound  by  the  same 
rules  of  navigation  as  those  which  govern  other  steamers.^ 
When  the  sail  vessel  changes  her  course  the  steamer 
should  change  also,  to  avoid  a  collision. ^  After  the  sail 
vessel  has  put  about  and  come  on  her  new  course  she  ilB 
bound  to  keep  it,  and  the  steamer  must  keep  out  of  her 
way*.®  The  vessel  is  not  obliged  to  keep  on  the  wind  for 
a  steamer  to  pass  her,  except  in  special  cases.'^  After  the 
sail  craft  has  selected  her  course  she  cannot  return  to  her 
former  course  in  front  of  an  approaching  steamer.^  In  a 
narrow  channel  the  vessel  is  to  beat  out  her  tack  and  come 
about  with  all  proper  dispatch,  leaving  to  the  steam  vessel 
the  responsibility  of  position,  enabling  her  to  do  so  with- 
out danger,  d  The  master  of  the  steamer  should  assume  tiiat 
the  sail  vessel  will  fulfill  her  duty.^*^  The  rule  relating  to 
steamers  meeting  sailing  vessels  cannot  be  applied  where 
the  dangerous  contiguity  of  the  vessels  is  occasioned  bv 
incompetency  or  mismanagement  of  the  sail  vessel.^^    A 
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B  Tbe  Itoe  State.  1  Drown  Adm.afiT;  TheWenoiubSBIatcht.tsni  S. 
0.4Beii.il>TiltieBcDUa,SB1MctaL£il:7IbliLM|)  lli« Argn*, Okolt, 
■M;  Tbe  Emplie  Stale,  I  Ben.  S7i  'WixefleM  *.  TM  Oovecnor.  I CUS. 
St)  TbsBTt<bRiioit,lDrowa,»T:  IBlatDbttt  BbJotme.nta&U 

BUuuiOklpCai.BDsited.ZIIbnr.fTIi  Ba£m «.  OKr  or  New  Totfcl 
CUff.  nti  AiUMSkeiurlCiHinl.  Co.  e.  The  Jolui  Adanu.  1  CU&  USi  Camp 
•.  Ttte  IlBnwDns,  rbut.  43». 

«  TliB  Empire  aCHte.I  B«n. 60;  TbaNeniiBiS  DeiLllS;  Twlbellf. 
The  Keyaloue,  9  N,  X.  Leg.  Ob9.  S3e. 

ID  The  Bridgeport,  G  BlaKht,  3;  Tbe  PUol,  1  Diss.  159. 

II    Saner  D.  The  LoulBltma,  Tauer.  NB. 

U  ne  Sylph,  Swaber.sxi. 


§  376  ooLUSioir.  988 

§  376.  Vessel  to  hold  her  course.— The  daty  of  the 
sailing  vessel,  even  with  the  wind  free,  to  hold  her  course,  is 
imperative.^  She  has  no  right  to  deviateZ-^  except  it  be 
necessary  to  avoid  immediate  danger  arising  from  natural 
caases,^  or  when  there  is  an  immediate  danger  of  collision ;  * 
bat  she  has  no  right  to  deviate  because  she  mialtt  therebv 
avoid  a  collision,  unless  in  case  of  imminent  danger.^  A 
vessel,  whoso  duty  it  is  to  keep  her  course,  should  not  an- 
ticipate t!io  motions  of  the  otner  vessel,  and  give  way — 
the  certainty  whicli  results  from  adhesion  to  general  rules 
is  absolutely  essential  to  the  safety  of  navigation.o  She 
may  riglitfully  rely  on  the  steamer  using  precautions  to 
avoid  her,"  iin  to  tlio  last  moment,  as  if  there  was  no  dan- 
ger, ^  as  it  is  the  duty  of  the  steamer  to  adopt  such  precau- 
tions.^ Where  the  sail  vessel  has  her  lights  set  and  keeps 
her  course,  she  is  not  in  fault  in  case  of  a  collision;  ^^  but 
if  she  varies,  the  steamer  is  responsible  only  for  ordinary 
exertions  to  avoid  her,ii  and  the  sail  vessel  will  be  in  fault, 
if  the  steamer  uses  all  reasonable  exertions  to  avoid  the 
danger  under  the  unexpected  change  of  course;^  but  a 
change  of  course  in  accordance  with  a  hail  from  the  steam- 
er is  not  a  fault.  ^^  A  vessel  bound  to  hold  her  course 
must  not  change  because  the  other  vessel  takes  no  steps 
to  get  out  of  her  way.^^  She  cannot  assume  that  irregu- 
larities will  occur,  15  but  the  master  would  bo  blameless  if 
the  approaching  ship  neglects  duty  so  long  as  to  produce 
alarm  in  an  experienced  sailor. i<^  Sailing  vessels  are  in 
no  way  entitled  to  hold  their  own  positions  and  courses 
under  all  circumstances,  and  rely  upon  steamers  for  a 
full  guarantee,  when  navigating  in  their  proximity.  ^7 
So,  when  meeting  or  converging  to  a  common  point,  she 
has  no  right  to  persist  in  her  course  as  a  privileged  one, 
so  as  to  make  a  collision  probable.  ^^  If  the  breach  of  the 
rule  requiring  vessels  to  hold  their  course  did  not  contrib- 
ute to  tne  collisioU,  the  violation  will  have  no  effect,  i* 

1  The  Sunnyslde,  1  Brown  Adm.  247;  Bentley  v.  Coyne,  4  WaU.  609; 
The  Bcotla,  6  Blatchf .  227;  The  Continental,  8  Blatchf.  3:  Wheeler  v. 
The  Eastern  State,  2  Curt.  141:  The  Favorlta,  8  Blatchf.  539;  Taylor  «. 
Harwood,  Tauey,  437:  The  City  of  Paris,  9  Wall.  634:  The  Western 
Metropolis,  7  Blatchf.  214:  Haney  v.  The  Louisiana,  Taney,  602;  Tbe 
Kentucky,  4  Blatchf.  325;  The  Fannie,  U  WaU.  238;  The  Wesley  Sey- 
mour, 7  Beu.  539. 

2  The  Sunnyslde,  1  Brown  Adm.  249;  The  Fashion,  Newb.  8:  S.  O.  6 
McLeau,  152;  The  LIou,  1  Sprague,  40;  The  CarroU,8  WaU.  802:  Tlje 
Johnaou,  9  waU.  146 :  Crockett  v,  Newton,  18  How.  581 ;  The  Free  State. 
1  Brown  Adm.  251 :  N.  Y.  and  L.  Steamship  Co.  v.  Kumball.  21  How. 
372;  The  Scotia,  5  Blatchf.  227;  The  Catherine  of  Dover,  2  Uagg.  Adm. 
145. 

3  The  John  L.  Hasbronck,  03  U.  S.  405;  The  ComeUus  C.  Yanderhllt, 
Abb.  Adm.  364;  The  Narragaosett,  Olcott,  988;  The  Iieptune«  Olcott. 
433; 


4  The  HontlcBllo  r.  MollHon.  IT  How.  UU;  Peck  <-. 
now.  170; 'fUaCorneUuiiC.  VaiiderbUt,  Abb.  Ailm.  364:  oan-tsr  v,  lho 
Cily  o(  New  York.  1  Cliff.  75;  Hie  Barraeaiuctt.  Olcott.  388;  Tha 
Aitadns.IBea.tiii  7  BlUcJU.  ill;  13Wiia.l7Si  The  Neptune,  OlcoK, 
W3. 

t  Wikafleldc.TbeOoTenior,  1  OIUL  93:  Tbe  Snnonlde,  1  Bnnni 
AddLMOj  llieWUUamToiUK.OIealC.WiTliDB.ll.Forbea.lSiinunw, 
Hewton,  U  How.  HI i  Th«  Trea  Stat^  1  Bninn  IJiia.  tU:  Iha 
H.T.  *<i.Co.*.Biimball.mio«.l7t:  Tha  JoluiBOii,«Wan.lUi  Tlw 
GunlLBWilLHUi  T]MConlca.BW>l].t>>:  Thalilici}.  >  Hmra- Adm, 
SH;  TbeCaUieiiiisatlMverilllwnt.Adiii.iU.  Tlia nppTehenaioo of 
dauier  does  not  dMermlne  tier  datle*— Tba  IT.  8.  Grant,  e  Ben.  MS. 

fl   The  Sonwsiae,  I  Brown  AOm.  249:  Tbe  Bnrerlor,  6  Notes  at  0. 

HI;  I'hsClvnient,  2  Cu'rt.  343;  Tt»QltuiB.  Lsw  Bep.'i  Adm.  A  Elk 
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8  377.  Vessels  c^ertakiag.— Every  vessel  overlAk- 
ing  any  other  vessel  shall  keep  out  of  the  way  of  the  last- 
named  vessel.i   She  is  bound  to  select  her  time  and  place 
so  as  to  pass  in  safety  .2   If  two  vessels  are  going  the  same 
way,  and  one  is  a  faster  sailer  than  the  other,  and  over- 
takes her,  she  is  bound  to  keep  out  of  her  way ;  ^  but  if 
the  night  is  so  dark  that  tho  vessel  ahead  cannot  be  seen, 
the  vessel  astern  cannot  be  hold  to  this  rule.*    If  two 
steamboats  are  going  in  the  same  direction,  the  one  ahead 
is  entitled  to  keep  her  course,  and  tho  one  astern  must 
avoid  a  collision;^  so,  where  the  one  ahead  was  a  sailing 
Vessel,  and  the  one  astern  was  being  towed  by  a  steamer.^ 
There  is  imposed  upon  the  rear  boat  an  obligation  to  pre- 
caution and  care  which  is  not  chargeable  to  the  same  ox- 
tent  to  the  otlier.7  A  vessel  which  unnecessarily  attempts 
to  pass  another  vessel  in  a  difficult  passage  of  navigation, 
does  so  at  her  peril,  and  is  liable  for  damages  for  a  collir 
sion.8    So  a  steamer  passing  a  tuig  and  her  tows  is  liable 
for  a  collision  caused  by  the  swells  arising  from  her  mo- 
tion.s    She  is  bound  to  know  the  depth  of  water,  and 
whether  her  swell  would  endanger  the  tow.w    She  must 
first  stop  and  ascertain  the  result  of  the  sheer  of  the  tug.^i 
The  leading  vessel  is  not  ju<itifted  in  changing  her  course 
80  as  to  embarrass  or  throw  herself  across  the  track  of  the 
other.  ^^    The  following  vessel  is  bound  to  take  proper 
measures  to  allow  the  other  vessel  to  come  about  in 
changing  tack.i3    A  master  approaching  a  vessel  in  stays 
has  no  right  to  speculate  on  the  chances  of  her  coming 
completely  about,  getting  under  headway,  and  avoiding 
him.i-*    Making  a  wide  sweep  in  turning,  so  as  to  gain 
headway,  is  not  objectionable,  unless  there  is  danger  of 
a  collision  in  doing  so.i^  Where  both  vessels  aro  running 
free,  the  leading  vessel  must  give  way.  and  the  one  in 
pursuit  must  pass  under  her  stern.is    \Vhere  vessels  are 
approaching  each  other  in  what  pilot  rules  call  the  **  first 
situation,"  the  boat  crossing  the  bow  of  the  other  must 
keep  its  course,  ami  tho  other  should  port  its  helm  and 
pass  astern.  1'  ^yhero  a  vessel  with  tho  wind  aft  attempts 
to  go  astern  of  a  close-hauled  vessel  on  the  port  tack,  and 
at  that  instant  tho  latter  came  about,  tho  latter  was  in 
fault  for  not  keeping  her  course,  a**    A  steamer,  about  to 
cross  another  steamer  on  her  starboard  side,  and  being 
also  the  following  vessel,  was  in  fault  in  case  of  a  colli- 
sion. 13 

1  The  W.  n.  Clark,  6  Bias.  802:  The  Grace  GIrdler,  7  WalL  196 ^Th© 
Lena,  Holt  R.  K.  (il,  313;  'i  ho  Emma,  Ibid.  25J;  'J  he  Intrepide.Tbld- 
210;  Tlio  Emily,  n)id.217;  'ihelloyal  Consort,  Ibid. 220;  Tho  KvaDflre- 
lino.  Ibid.  -^17;  The  Narragausett,  10  Biatchf.  475:  Tho  PeckfortOQ 
CasUe,47LawJ.  13. 
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2  The  Oceanna,  12  ^atcHf .  490. 

3  Whitridge  v.  Dill,  23  How.  443 ;  The  Ann  Caroline,  2  Wall.  538.  But 
see  The  Clement,  1  Sprague,  257;  2  Curt.  3ti3. 

4  The  Homing  Llglit,  2  WaU.  550. 

5  The  Governor,  Abb.  Adm.  108;  The  Bhode  Isltmd,  Olcott,  SOS: 
1  Blatchf.  363;  Ward  v.  The  Dousman,  6  McLean,  231;  The  General 
McCandless,  6  Ben.  223;  McGrew  t;.  The  Melnotte,  1  Bond,  453. 

6  The  Carolus,  2  Curt.  69;  McGrew  v.  The  Melnotte,  1  Bond,  453. 

7  The  Great  Republic,  23  WaU.  20;  The  W.  H.  Clark,  5  Bias.  302; 
Whitridge  v.  Dill,  23  How.  443;  The  Governor,  Abb.  Adm.  108. 

8  Naugatuck  T.  Co.  v.  The  Rhode  Island,  7  N.  T.  Leg.  Obs.  38. 

9  The  C.  H.  Nurtham,  3  Blatchf.  31;  7  Ben.  249:  The  Morrisanla,  U 
Blatchf.  512;  The  Leo,  11  Blatchf.  225. 

10  The  Northam,  7  Ben.  249. 

11  Nelson  v.  The  Thomas  Sparics,  18  How.  Pr.  20. 

12  The  W.  H.  Clark,  5  Biss.  295. 

13  Smith  V.  The  Nellie  D.  2  Int.  Rev.  Bee.  62;  fi  Blatchf.  245. 

14  The  Charlotte  Raab,  Brown  Adm.  456;  The  Argo,  Swab.  464:  The 
l>rl8Cilla,  Law  Rep.  3  Adm.  ^d  £c.  125 ;  The  Nellie  D.  5  Blatchf.  245. 

15  Red  Bank  Ferry  Co.  v.  The  «rohn  W.  Gandy,  7  Amer.  Law  Reg.  686. 

16  The  Rhode  Island,  Olcott,  516;  Marsh  v.  Blythe,  1  NottA  MeCL 
170. 

17  The  Vancouver,  2  Sawy.  381 ;  18  Int.  Rev.  Re6. 103. 

18  The  Richard  R.  Higglns,  1  Low.  290k 

19  The  Columbia,  10  WaU.  246. 

§  378.  Ferry-boats.— The  fetry-boats  are  not  bound 
to  cease  their  trips  by  reason  of  a  fog.i  A  ferry-boat 
must  not  leave  her  slip  when  there  is  danger  of  collisioli 
TTith  a  passing  vessel;  ^  but  she  is  not  bound  to  lie  waiting 
for  an  expected  arrival.^  Where  a  ferry-boat,  knowing  the 
position  of  a  steamer  in  a  thick  fog  and  at  anchor,  col- 
lided with  her  on  a  second  trip,  she  was  In  fault.*  Where 
a  ferry-boat  in  a  dense  fog  hears  the  whistle  of  an  ap- 
proachii^  boat,  it  is  her  duty  to  slow  and  back  her  en- 

fines  till  she  can  see  the  light  of  the  other  boat.s  A  ferry- 
oat  is  not  iu  fault  in  not  slowing  when  on  her  usual  course, 
a&d  after  signal  given  and  answered  by  an  approaching 

f)rop©ller;6  but  sue  is  in  fault  for  not  holding  back  to 
at  a  Ateamer  pass  ahead  on  notice  by  the  steamer  blow- 
■  ing  two  whistles."^  So,  where  she  saw  a  steamer  which  had 
already  sheered  to  starboard  to  pass  under  the  ferry-boat's 
stern,  it  was  a  fault  in  her  to  back  instead  of  keeping 
right  on. 8  It  is  culpable  negligence  to  run  on  a  dark  night 
through  a  crowded  harbor  relying  solely  on  a  compass.^ 
Steam  ferry-boats  are  within  the  State  law  of  navigation 
requiring  vessels  to  keep  in  the  middle  of  the  channel;  lo 
they  are  in  fault  for  being  far  out  of  their  course,  'i  A 
ferry-boat,  having  a  steamer  on  her  starboad  side,  is 
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bound  to  keep  out  of  the  way— the  steamer  to  keep  her 
course.^  It  is  a  fault  in  a  ferry-boat  for  not  stopping 
and  backing  as  soon  as  she  saw  the  tug  turn,  instead  of 
merely  slowing:  ^  and  a  gross  negligence  for  omitting  to 
carry  a  whistle. i*  If  a  ferry-boat  is  unable  to  get  into  ner 
slip  by  reason  of  impediments  in  the  river,  she  may  at- 
tempt to  land  her  passengers  at  another  place  on  the  same 
side  of  the  river.i* 

1  Tho  nadson,  5  Ben.  207. 

2  The  Favorita,  1  Ben.  30;  18  Wall.  S98. 

3  The  Columbus,  Abb.  Adm.  SSI. 

4  Tho  D.  S.  Gregoiy,  6  Blatchf.  528;  7  Ben.  fiOO. 

5  The  D.  S.  Gregory,  7  Ben.  500;  6  Blatchf.  528. 

6  The  John  Taylor,  6  Ben.  227 ;  The  Favorita,  1  Ben.  30 ;  18  WaU.  586b 

7  The  Electra,  1  Ben.  282;  6  Ibid.  189;  7  Ibid.  344. 

8  The  Favorita,  1  Ben.  30;  18  WalL  598. 

9  Lenox  t>.  Tho  Wlnlalmmet  Ck).  1  Sprague,  160. 

10  The  £.  C.  Scranton,  3  Blatchf.  53;  The  Bay  State,  3  Blatchf.  48;  IS 
How.  89. 

11  The  Lydia,  4  Ben.  533;  11  Blatchf.  415. 

12  The  Fraz  Sigel,  6  Ben.  550. 

13  The  Manhasset,  6  Ben.  301. 

14  The  Electra,  1  Ben.  282;  6  Ibid.  189;  7  Ibid.  344. 

15  The  Brooklyn,  1  Ben.  365. 

§  379.  Duty  of  tug  and  tow.— The  tug  and  tow  aro 

treated  as  one  vessel,  a  steam  vessel  within  the  rule  of 
keeping  out  of  the  way  of  sail  vessels,  the  sail  vessel  to 
keep  her  course.^    If  two  steam  tugs  are  approaching  a 
vessel  from  different  directions,  the  one  following  in  the 
wake  of  the  vessel  should  come  up  on  the  starboard  qnar* 
ter  and  slacken  speed,  while  the  other  from  the  opposite 
direction  should  round  to,  so  as  to  head  the  same  way  as 
the  vessel.^  If,  for  any  reason,  the  ordinary  ranges,  li^^hts, 
or  landmarks  are  obscured,  it  is  the  duty  of  the  tug  to 
take  necessary  precautions,  either  by  slowing,  Rtopplug, 
or  backing,  or  soimding  the  channel.*    A  propeller  vrith 
a  barge  in  tow  is  not  within  the  rule  which  applies  to  sail- 
ing vessels;  but  when  meeting  a  steamer  she  should,  keep 
to  the  rights    Some  of  the  rules  obligatory  on  steskmers 
are  not  applicable  to  tugs  engaged  in  towing— as  a  tag 
towing  a  tieet.s   As  to  duty  of  keeping  or  changing  course, 
sailing  vessels  in  tow  of  steam  tugs  are  to  be  considered 
as  steam  vessels.^    Where  a  tug  is  working  at  a  vessel 
aground,  it  is  her  duty  to  give  way  to  passing  vessels, 
though  it  may  require  a  temporary  suspension  of  lier  ef- 
.  forts.  7   And  the  master  of  a  steamer  approaching  a  tu£^  so 
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employed  has  a  right  to  rely  on  her  observance  of  this 
duty  as  to  the  precautions  demanded.^  A  tng  with  a  tow 
must  maneuver  cautiously  and  prudently,  and  suction  of 
water  from  a  passing  vessel  is  a  natural  incident  to  be 
guarded  against.  ^ 

1  The  PbUadelplila  &c,  B.  B.  Co.  v.  The  J.  H.  Oantler,  6  Ben.  469:  11 
Am.  Law  Beg.  l&i;  5  Am.  L.  T.  87:  The  Ivaohoe  &  Uartha  H.  Heath,  7 
Ben.  213;  The  Nabob,  1  Brown  Aom.  115:  as  a  steamer  and  canal  boat 
lashed  tqsrether— 5  Ben.  43^:  1  Int.  Bev.  Bee.  3i):  Philadelphia  Ac.  Co. 
V.  The  J.  H.  Gautler.  S  Ben.  469 ;  5  Am.  L.  T.  87 ;  16  Am.  Law  Beg.  769 ;  15 
Int.  Bev.  Bee.  39;  The  America,  2  Ben.  475. 

2  Storgis  V.  Clongh,  21  How.  451. 

3  The  Morton,  I  Brown  Adm.  140 ;  Chamberlain  v.  Ward,  21  How.  039; 
Ibid.  572L;rhe  Birkenhead,  8  W.  Bob.  75;  The  Bose,  2  W.  Bob.  1;  The 
Perth,  3  Hagg.  Adm.  414. 

4  N.  Y.  Trans.  Co.  v.  Philadelphia  8.  N.  Go.  22  How.  461 ;  The  'WUUsiC 
Hunter,  Holt  B.  B.  163. 

5  Flanneryv.  The€)ntario,4Pa.  L.  J.  812. 

6  The  Pennsylvania,  3  Ben.  215. 

7  The  Napoleon,  1  Brown  Adm.  32. 

8  The  Napoleon,  1  Brown  Adm.  32. 

9  The  Monitor,  4  Blss.  503;  A  Scow  Without  a  Name,  7  Ben.  384. 

§  380.  Departure  from  rules.  —  In  general,  estab- 
lisned  rules  and  known  usages  should  be  carefully  fol- 
lowed; but  no  vessel  is  justii&d  by  a  pertinacious  adher- 
ence to  a  rule  for  getting  into  a  collision  with  a  ship  which 
she  might  have  avoided.  ^    The  rules  are  not  innexible, 
and  a  strict  observance  should  be  avoided  when  there  is 
a  plain  risk  in  adhering  to  them ;  ^  they  must  not  be  stub- 
bornly adhered  to.<^   Gmese  rules  have  their  exceptions  in 
extreme  cases,  depending  upon  the  special  circumstances 
of  the  case,  and  in  respect  to  which  no  general  rule  can 
be  applied.^   A  tug  encumbered  with  a  ship  in  tow  and 
proceeding  stem  foremost  is  a  case  of  special  circumstance 
under  article  20  (now  24).^    Extraordinary  contingencies 
afford  exceptions  to  ordinary  rules,  however  positive. « 
While  a  vessel  is  not  to  be  considered  in  fault  merely  be- 
cause she  takes  an  unusual  course,  yet  where  there  is  a 
usual  and  an  unusual  course  the  vessel  taking  the  unusual 
course  for  convenience  is  bound  to  see  tliat  she  does  it  in 
safety; 7  and  the  partv  in  fault  should  bear  whatever  in- 
convenience or  hardship  may  arise  out  of  attendant  diffi- 
culties and  doubts.8    Where  a  party  is  unlawfully  placed 
in  a  situation  which  compels  him  to  elect  between  two 
hazards,  and  is  forced  to  choose  upon  the  instant,  he  has 
the  right  of  selection,  and  will  not  be  responsible,  although 
the  most  fortunate  alternative  was  not  adopted.^    A  ves« 
Bel  must  bear  the  consequences  of  a  contingency  to  which 
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she  exposes  herself  .^^  A  veiy  qle^r  caae  of  departure  f  roni 
a  rule  of  navigation  must  be  made  out  before  a  vessel  can 
be  pronounced  in  fault  for  not  regarding  it.  ^  On  depart- 
ure from  the  rules  the  vessel  takes  on  herself  tbe  obliga- 
tion of  showing  that  the  departure  was  necessary  to  avoid 
immediate  danger,  and  that  the  course  adoptea  was  rea- 
sonably calculated  to  do  so.i^J  Both  vessels  will  be  in 
fault  on  keeping  on,  after  each  had  been  notified  that  the 
other  was  taking  a  course  which  would  make  a  collision 
inevitable.!* 

1  Allen  V.  Mackay,  1  SpTa<srae,  219;  The  C.  C.  Yanderbllt,  Abb.  Adm. 
361;  The  Friend,  1  W.  Kob.  478;  The  Gommeree,  3  W.  Bob.  296. 

2  The  Pilot,  1  Diss.  106;  The  Santa  Clans,  Olcott,  428;  1  Blatch.  aro. 

3  The  Sunnyside,  1  Brown  Adm.  2S0,  explaining  Crockett  v.  Newton, 
18  How.  681. 

4  St.  John  V.  Paine,  10  How.  557;  The  Cayuga,  14  Wall.  276;  NcwYot^ 
Ac.  S.  S.  Co.  p.  Bumball,  21  How,  372;  The  Orinoco,  Holt  R.  R.  98:  Tbo 
Flora,  IbiO.  114  :  Tbe  Great  Eastehi,  Ibid.  167 ;  Brown.  &  L.  287  ;  The 
Graaf  Van  Rechteren,  Holt  R.  R.  247;  Tbe  £mma.  Ibid.  207;  The  Au* 
ra.  Ibid.  2a5;  Tbe  W.  H.  Clark,  5  Biss.  302:  The  Grace  Girdler,  9  WalL 
196. 

5  TheElectra,7Ben.349;  The  Arthur  GoMoii»  Lnah.  870. 

6  The  North  Star, 8  B|atehf. S03h  The SantaClaiis, Olcott, 442:  The 
Friends,  1  W.  Rob.  478;  The  Pilot,  I  Biss.  166 ;  1?he  SantiaAro  de  Caba, 
10Blatohf,4M. 

7  Judd  Co.  V.  The  Java,  14  Wan.  lS9i,  KTeraing  S.  C.  1  Helmes,  12L 

8  The  Mayflower,  1  Brown  Adm.  3S9;  The  GaaeUe,  2  W.  Bob.  27&. 

9  The  Sunnyslde,  1  Brown  Adm.  245;  Saltonstall  •.  Stockton,  Taoey, 
II ;  S.  C.  13  Pet.  181 ;  The  Scotia,  7  Blatchf « mi, 

10  Tbe  Hope,  2  W.  Bob.  8. 

11  McCoy  V.  The  Carritnck,  2  Hnghee,  91 ;  The  Clemmt,  2  Onri.  aS3, 
The  Hope,  1  W.  Bob.  154. 

12  The  Agra,  4  Moore  P.  C.  N.  S.  435 :  The  Oorsloa,  9  WalL  630  ;  The 
Chesapeako,  5  Blatcbl.  411;  1  Ben.  23;  The  GoiaowMlia,  Lav  Rei»«  1  AjOm. 
»3;  Holt  R.  R.  142. 

13  Tbe  Queens  County*  0  Ben.  146. 

§  381.  Brror  in  eztreniia.--Where  a  vessel  commits 
an  error  under  impending  danger,  or  in  extremis^  produced 
or  brought  about  by  another  vessel,  such  error  cannot  bo 
alleged  as  a  fault. ^  Acts  done  in  the  excitement  of  the 
moment,  and  in  extremiSj  are,  if  unwise,  errors  and  not 
faults,  whether  wise  or  unwise  is  not  material.*  Even 
"when  a  wrong  order  is  given  under  the  exigency  of  the 
circumstances  it  could  not  be  considered  a  fault.*  In  a 
case  of  sudden  emergency,  leavius  no  time  for  deliberar 
tion,  great  allowance  should  be  made  for  any  error  in  jadg^ 
ment.'*  A  vessel  ma^  put  her  helm  to  port  or  to  starboard 
when  a  collision  is  inevitable,  although  it  would  have 
been  an  improper  course  to  pursue  before  collision  was  in- 


eritable.'  An  b; 
keep  her  course  ■  .  .  . 
pair  her  xiRht  to  recover  if  othenviso  without  fault.' 
Where  a  vessel  Is  to  keep  her  course,  a  change  made  in  tlis 
jaw9  of  peril  may  be  Justified  under  the  ciroumatancesJ 
A  fault  OH  the  part  of  a  sail  vessel  at  tho  moment  of  the 
injury  will  not  escuse  a  Btoaraer  which  has  Buffered  her- 
self to  get  into  such  daneerous  proximity  aa  to  cause  the 
collision.^    A  sail  veaael  cannot  be  juatified  in  an  Im- 

E roper  movement  because  of  apprehension  of  eucounter- 
>g  an  approaching  steamer,  unless  in  caae  of  imiQinent 
danger  oi  collision.^  Wbero  an  erroneous  ma.neuver  is 
proposed  by  one  vessel,  and  assented  to  by  auotlier.  both 
vessels  are  to  be  held  responsible. i°  A  false  maneuver 
will  not  excuse  fault  In  the  vessel  creating  the  jeopardy 

I  Tbs  H  P  Ba  dwln  1  Brnira  AdnL  H7,  Bont  BT  g  Corne  4  Wall, 
MS  Tba  N  boi  1  WbU. ism  be  Puirbiu^, U  WiOL 4'M  ^  a  City  ot 
rariB,  e  WttlL  SM,  1L8  Elm  C  y  «  Uto.  d    Tlia  i:.  L   8  rmtun  i 


!  B>WT  KS   Tbe  Oltr  oC  Paris  9 


tmn.S'WM.Wi;  Bilieic.'rbeCil.TotSvwYoti.lCJia.ni 
uv,  r  Liiiv  Kep.  a;;;  Tbe  Jolin  SfWt.  *  BlatcUI.  44t;  The 
.lt.R.IM:TliaTyrLan,IWil.lwii  ihoCaLyMO, Ibid.  117:1114 

.-rli.IUil.Jll;  'IlieCarlke,  niid.  m;  -I'be  EvanuEllne,  Ibid. 

VtHsaaKi.  t  Hdoto  r.  C.  H.  S.  tSS;  WlUiaios  v.  OuCch.  U 


1. 1891  '-IW 
.;  TbeILF.Baldiiin,1BrovnAdiii.M0:  Tba 


Mooro  P,  O.  aJLjl'lie  CJjilo,  3  Bpinka  £c  A  A<L  27; 

Swabey.U:  Tlis^ncmoa,  IbliL  31)  The  Joaetb  Somi 

Mu£a.  Broini.  A  L.  ml. 

^B^DnJnnlter.lBsn.JHl;  TbeILF.Baldiiin,1Bronun.jui.wvi  iub 

B.  C  ScisiuaUiS  BlatcU.tMi  TUo  Fnlrbuika,*  WoU,  433;  Dantley  ■. 

Ssn!&l^<t)l-»I3:  iboNlcbala.:  Wa11.«»i  Ihs  Oily  01  fuu. «  Wall. 

1    TlwHotU.IBeii.lU. 

Wan.TS.iilsllQsiiishliijj'rnolWltUnoro.SWiilLaTJ;  Tba  Flrnnlo,  1 1  WaO. 
StSl  daugeioua  proxluilty  miut  Ue  prodDced  BUagetnar  by  the  ileMBBf 
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^Baney  o.  Baltimore  8.  *  P.  Co.  23  How.  S95:  N.  Y.4«.Go.«.RiiiiibaIi, 
21  How.  372;  The  Genessee  CSiief,  12  How.  443. 

9   The  Now  Champion,  Abb.  Adm.  206;  The  WUUam  Young,  Olcott, 

10  Sideoat  v.  The  City  of  Hartford,  17  Int.  Bot.  Bee  125. 

11  The  Aigos,  Oleott,  313;  The  Hanlet,  1  W.  Bob.  182;  The  Oett,  3 
Hagg.  Adm.  321. 

§  382.  Negligence.— When  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his  servants, 
and  the  accident  is  sach  as  in  the  ordinary  course  oi 
things,  with  proper  care,  does  not  happen,  it  is  evidence  in 
the  absence  of  explanation  that  the'  accident  arose  from 
want  of  care.^    Inability  to  prevent  a  collision  exists  at 
the  time  it  occurs,  but  it  is  generally  easy  to  trace  the 
cause  to  some  neglect  or  unskillful  act,  or  antecedent  onus- 
Bion  of  duty.2  j^  commander  of  a  steamer,  who  after  hear- 
ing the  whistle  of  an  approaching  vessel go<*s  below  to  look 
after  freight  without  special  cause  is  in  fault,  if  a  collision 
occurs  while  he  is  below;*  but  the  master  is  not  bound  to 
be  on  deck  when  the  vessel  is  in  charge  of  a  second  mate 
and  a  coasting  pilot,  and  there  is  a  suificient  crew.^    The 
inability  of  the  officer  in  char;^  to  give  instant  orders  to 
the  engineer  when  a  collision  is  impending  is  negligence.^ 
Where  the  want  of  a  licensed  engineer  did  not  contribute 
to  tiie  injury,  it  wiU  not  defeat  a  recoverv.^    Though  a 
steamer  displays  proper  lights,  she  will  not  be  held  blame- 
less if  she  neglects  other  duties  to  avoid  collision. 7    It  is 
negligence  on  the  part  of  a  steamer  in  not  seeing  the  lights 
of  an  approaching  vessel,^*  and  a  gross  fault  for  not  per- 
ceiving that  a  light  which  must  have  crossed  from  lar- 
board to  starbo£^  was  in  motion  and  not  at  anchor.* 
Where  one  vessel,  owing  to  the  darkness  of  the  night  in  the 
direction  she  was  sailing  could  not  see  a  vessel  until  close 
up  to  her,  but  the  other  from  her  direction  could  see  the 
first  vessel  at  a  much  greater  distance,  the  lirst  vessel  was 
not  deemed  in  fault.^<^    A  vessel  is  in  fault  for  exhibiting 
a  confusion  of  lights.  ^    The  want  of  reasonable  precau- 
tions on  a  steamer  is  a  cross  fault,  ^^  as  when  the  vessel 
was  in  plain  sight  in  sufticient  time  to  have  stopped  and 
backed  her  engines,^  or  in  not  slacking  her  speed  when 
the  course  of  tne  other  vessel  was  uncertaiu,^^  or  in  too 
great  speed  on  a  dark  night,^  or  in  sinking  a  vessel  by  a 
swell  caused  bjr  her  too  great  speed.  ^*   Evidence  tiiat 
a  boat  was  racins  is  admissible  to  show  negligence.  >^7 
When  a  vessel  is  about  to  be  launched,  those  in  charge  of 
her  must  give  customary  or  reasonable  notice.^?     j%  i^ 
ncigligenceior  a  pilot  to  start  a  steamer  from  her  slip 
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when  standing  aft  where  he  could  not  see  ahead,  and  thna 
ran  into  danger,  is  or  without  notice  to  other  vessels,  where 
the  engines  were  put  in  motion,  thereby  creating  a  swell, 
which  caused  vessels  to  break  from  their  mooringSy^^  or 
where  vessels  at  a  slip  are  fastened  together  by  lines,  and 
one  of  them  moves  away  without  seeing  that  the  lines  are 
unfastened.'2<^  Where  a  bark  was  moored,  and  put  out  a 
fender  to  avoid  injury  from  a  colliding  vessel,  she  is  not 
liable  for  injury  to  such  vessel  caused  by  the  fender .21 
Entering  a  harbor  on  a  dark  night  with  a  heavy  sea  and  a 
high  wind}  when  access  is  difficult,  is  not  necessarily  neg- 
ligence.2a 

1  Hall  V.  Little,  18  Alb.  L.  J.  152;  Scott  v.  The  London  &  Rt.  Catlia< 
line's  Dock  Co.  3  Halst.  &  C.fi94;  Bowas  v.  Pioneer  Tow  Line  Co.  i 
6awy.21.    . 

2  TheMerrlmac,  14Wa]1.203LWakefleld  v.  The  Ooyemor.  1  Cliff. 
9S;  M.  Y.  Ac,  Co.  v.  Bmnball,  21  How.  372;  The  Wenona,  19  Wall.  41. 

3  Hazlett  v.  Conrad,  1  DilL  79. 

4  The  Obey,  Law  Bep.  1  Adol  A  E.  102. 
6   The  Forest  Queen,  3  B^L.  181. 

6  The  Yanconyer,  18  Int.  Bev.  Bee.  103. 

7  The  Continental,  14  WalL  SS9;  The  Gray  Eagle,  9  WalL  509;  2  Biss. 
25;  1  Ibid.  476. 

8  The  City  of  Norwich,  3  Ben.  575;  The  Suitlago  de  Cnba,  4  Ben. 
864;  Grill  v.  General  Iron  A  Screw  Co.  Law  Bep.  1  C  F.  GOO;  The 
Java,  6  Ben.  245;  14  WalL  189. 

9  The  Gray  Eagle,  9  Wall.  505. 

10  The  Elizabeth  English,  7  Blatchf.  180. 

11  The  Hontsville,  8  Blatchf.  228;  The  Wniiam  Tonnff,  Olcott,  41, 
dLstlngolshimr  Hawkins  v.  Dutchess  &c.  Co.  2  Wend.  4SK2;  Lane  v.  The 
A.  Denike,  3  Cliff.  117. 

12  The  Persererance,  Holt.  B.  B.  262. 

13  The  Electra,  1  Ben.  282;  The  Niagara.  7  Ben.  849;  The  Independ- 
ence, Lush.  270;  The  Comet,  9  Blatchf.  323;  The  Neptune,  Oloott,  496; 
The  Shannon,  2  Hagg.  Adm.  173;  7  Jur.  380;  1 W.  Bob.  463. 

14  The  Huntsville,  8  Blatchf.  228. 

19  The  Neptune,  Olcott,  496;  The  Perth,  3  Hagg.  Adm.  414;  The  ShaOi 
non,  2  Hagg.  Adm.  173;  The  Java,  6  Ben.  245;  14  waU.  189. 

16  Netherlands  S.  Co.  0.  Styles,  40  Eng.  L.  A  E.  286;  Smith  v.  Dobson* 
8  Man.  &  G.  5U;  The  C.  H.  Northam,  13  Blatchf.  31. 

17  The  Vianna,  Swabey,  405;  Myers  v.  Perry,  1  La.  An.  372. 

18  The  State  of  New  York,  3  Ben.  253. 

19  The  Leo,  3  Ben.  571 ;  The  Washington,  5  Jnr.  1067:  2  Ma.  L.  0. 23; 
The  Al  orrisania,  13  Blatchf.  512. 

20  The  Thornton,  2  Ben.  429. 

21  The  New  Tork,  6  Ben.  405. 

22  TheJunlataPaton,  IBlss.  15. 

Dbstt  S.  & . 
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8  363.  FatiltB.— If  the  nnskillf  nlneas  or  want  of  neces- 

eary  qualifications  of  the  deck  officer  contributed  to  the 
coUision,  the  vessel  under  his  charge  will  be  considered 
in  f  ault.i    The  want  of  an  anchor  on  a  vessel  to  prevent 
her  from  drifting  is  a  fault;  ^  so,  where  the  long  boat  was 
swung  in  an  improper  place,^  or  allowing  a  viossel  to  gain 
too  close  proximity;  ^  hut  it  is  not  a  fatut  in  a  sail  vessel 
to  be  under  way  in  a  fog.^    The  master  has  no  right  to  do 
acts  or  omit  precautions  which  tend  to  the  injury  of  oth- 
ers, in  order  to  save  the  property  of  his  owners. «    It  is 
fault  in  a  steamer  for  not  taking  proper  precautions  ?  to 
avoid  a  drifting  vessel;  ^  or  for  attempting  to  pass  a  vessel 
aground  in  a  narrow  channel;^  or  for  going  at  too  great 
speed  on  a  dark  and  stormy  night  ;io  or.  when  running 
down  the  river  in  a  thick  fog,  for  running  into  a  vessel  at 
a  pier,  although  she  stopped  and  backed  and  had  two 
lookouts  ^1^— in  running  near  a  dock,  she  must  take  the 
consequences  of  finding  her  way  blocked;^  or  for  not 
slowing  her  speed  as  she  rounded  a  point  just  above  the 
ferry;  ^^  or  for  not  slowing  and  backing  when    uncer* 
tain  of  the  course  of  an  approaching  vessel;  ^^  or  for 
taking  a  position  so  near  to  a  sail  vessel  that  a  col- 
lision will  ensue  from  drifting;^  or  for  changing  her 
course  before  ascertaining  whether  it  would   increase 
or  diminish  the  danger;  ^^  or  for  not  having  a  vigilant 
lookout; ^7  and  for  starboarding  instead  of  porting,  and 
for  not  stopping  and   reversing,   and   clear    proof  of 
contributory  negligence  of  the  other  steamer  must  be 
produced  ;iS  or  for  stopping  when  crossing  and  therebv 
precipitating  a  collision;  ^^  or  for  not  complying  wIki 
the  rule  of  river  navigation.^*^    It  is  bad  seamanship  in 
a  propeller  to  put  only  a  short  distance  between  herself 
and  a  tug,  and  not  slacken  speed  when  she  came  into  col- 
lision with  the  tow.si    Steamers  leaving  a  slip  sinmltane- 
ously  will  both  be  deemed  in  fault  in  case  of  a  collision.^ 
Complying  with  the  statute  regulations  as  to  liglits  will 
not  excuse  or  exonerate  a  steamer  when  spedal  circum- 
stances are  such  as  to  call  for  extraordinary  measures  to 
apprise  the  other  vessel  of  her  proximity  and  character/^ 
A  schooner  is  in  fault  for  luffing  when  a  ferry-boat  was 
approaching,^  or  for  luffing  ana  missing  stays  and  falling 
across  the  hawser  of  a  tug  and  tow,^  or  for  filling  away 
again  across  the  new  course  of  a  steamer  after  comins  up 
into  the  wind  and  heaving  the  lead,^^  or  for  coming  aPbont 
without  heeding  the  propeller  when  she  should  havd  nm 
out  her  tack.^?  where  a  schooner  was  crossing  the  course 
of  a  steamer  toward  the  port  side,  the  steamer  tteis  in 
fault  for  starboarding.  28  In  case  of  collisioni  either  vessel 
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is  bound  to  render  any  aid  which  may  be  in.  her  power 
necessary  to  ihe  safety  of  the  other,2s>  and  oonrts  of  admi- 
ralty may  consider  the  fact  of  a  vessel  deserting,  without 
cause,  another  vessel  which  has  been  injured  in  a  collision 
with  her,  as  a  circumstance  tending  to  show  consciousness 
of  f  ault.30  On  boats  navigating  the  western  waters,  the  ab- 
sence of  a  competent  and  vigilant  watch  to  assist  and  advise 
the  pilot  in  his  duties  is  prima  facie  evidence  of  f ault.^^ 

1  CliainbeilaiQ  v.  Ward,  21  How.  548;  Haney  v.  Baltimore  S.  P.  Co. 
23  How.  2.i7;  Union  S.  S.  Co.  v.  N.  Y.  &c.  Co.  24  How.  307. 

2  Cramer  t>.  Allen,  5  BUtcM.  248. 

3  The  Avid.  3  Ben.  434;  The  PbCBnlx,  3  BlatcM.  273. 

4  Tlie  LucUle,  15  Wall.  679;  The  Carroll,  8  WaU.  302. 

5  Tbe  Mallcawau,  4  Ben.  107,  distinguishing  The  Sylph,  4  Blatchf .  24. 

6  Shennan  r.  Hott,  5  Ben.  372. 

7  The  Fashion  o.  Ward,  6  McLean,  175;  St.  John  v,  Paine,  10  How. 
657.    And  see  tmte. 

8  The  Island  City,  5  Blatohf.  264. 

9  The  £Ueu  S.  Terry,  7  Ben.  401. 

10  Tbe  Leo,  11  Blatchf.  225. 

11  The  Bridgeport,  1  Ben.  65. 

12  The  Ivanhoe  and  Martha  H.  Heath,  7  Ben.  213. 

13  The  Electra,  1  Ben.  282;  6  Ibid.  189;  7  Ibid.  344. 

14  Tbe  Hermann,  4  Blatchf.  441 ;  The  Western  Metropolis,  2  Ben.  402. 

15  Butterfield  v.  Boyd,  4  Blatchf.  356;  18  How.  Pr.  527. 

16  The  Sea  Gull,  23  WaU.  165;  The  Cambria,  3  Ben.  334.  And  see  ante. 

17  The  Sea  Gull,  23  Wall.  165;  The  Comet^B  Blatchf.  823;  The  Ala- 
bama  tuid  Gamecock,  1  Ben.  476;  Klllan  v.  The  £rl.  3  Clin.  456:  The 
John  H.  Abcel,  4  Ben.  53;  The  Cambria,  8  Ben.  334:  The  James  Boy,  5 
B<>n.  177;  14  Int.  Kev.  I^ec,  22;  The  Gratitude*  3  Ben.  106;  The  Doug* 
lass,  1  Brown  Adm.  105. 

18  The  Comet,  9  Blatchf .  323. 

19  The  Northfleld,  4  Ben.  112. 

20  The  Vanderbllt,  6  Wall.  225 ;  Shirley  v.  The  Bichmond,  2  Woods,  58. 

21  The  Maria  Martin,  2  Blss.  41 ;  The  Alabama  and  Gamecock,  1  Ben. 
476. 

22  The  Boston,  Olcott,  407. 

23  The  B.  W.  Burrowes,  7  Blatchf.  874. 

24  The  Jay  Gould,  7  Ben.  566. 

25  The  Hibemia,  5  Ben.  353. 

26  The  Virgo,  7  Ben.  4C5;  The  Lady  Ellen,  4  Ben.  840. 

27  The  Nereus,  3  Ben.  233. 

28  The  Yicksburg,  7  Blatchf.  216. 

29  The  Clarlta  and  Clara,  23  WalL  1. 

30  The  Atlas,  4  Ben.  38;  The  Catallna,  2  Spinks  £c.  &  Ad.  23;  The  St 
Xiawrence,  7  Notes  of  C.  556;  The  Celt,  8  Ha^g.  Adm.  321. 

81  Western  Ins.  Co.  v.  The  Goody  Friends,  1  Bond,  459;  Haney  ». 
Salt.  S.  P.  Co.  23  How.  2u7;  Chamberlain  v.  Ward,  21  How.  539, 572, 
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§  384.  Inevitable  accident.  — DiiEereut  dellnittons 
are  |;ivea  of  Inevitable  accideat  fiom  the  different  clr- 
cumatances  attending  the  collision  to  wbloh  the  rule  is  to 
be  applied,^    An  ictivitablo  accldont  is  that  which  tbe 

tarty  charged  with  tlie  offense  couid  not  possibly  prevent 
y  the  exercise  of  ordinary  care,  caution,  or  nautical 
Bkill;'^  and  it  may  occur  in  the  daytinie,^  as  where  a 
steamer,  in  a  crowded  harbor,  ran  into  a  small  schooner 
which  could  not  bo  seen  by  reason  of  an  intecveninK  ship,^ 
or  where  twosteamers  collided  in  a  dense  foe,  each  ^ing 
at  the  same  speed,  and  no  fault  imputable  to  either." 
V/hete  a  vessel  19  patauing  a  lawful  avocation  In  a  lawful 
mauner,  with  proper  precautions  against  danger,  and  an 
accident  occurs,  it  is  an  inevitable  accident;^  ho  where 


..   ..  .vithont  fault  on  tho  part  of  either  party,  .    . 

ble  accidenta  1 'i  so  where  a  stearaer  could,  by  no  diligence, 
discover  a  sail  vessel  at  a  BuCncient  distance  to  avoid  her.' 
Strong  proof  slioutd  be  required  to  charge  a  vessel  witli 
fault  where  tUoaeau'aa  running  hifh,  the  night  waadark, 
and  a  storm  was  prevailing.  I'J  when  a  collision  takea 
place  by  inevitable  accident,  without  blame  in  either 
party,  as  by  any  lU  truuor,  the  loss  ia  to  be  home  by  the 
narrv  on  whom  it  falls.i'  If  a  veasel  performing  a  nalvagB 
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a  TbeQneeQIidler,  T  Wan.  IM;  Tlia'W.T.HoaM,  4  HlKb.  Hsr. 
Beg.IKU;  TttBEuiODa,Btowii*L8Ti  TbeVlrjUjS  W.Bob.Mli  I]M 
IiOChlllM.  t  W.  Eol).  Im. 

T   Hie  Once  ainller     WalL'^U    TbeTbanJey     Jnr  US 

8  The  UomlDSl.  lb  Wal  MO,  StalnbMk  «  R»  14  H  ir  Mi 
TliB  FbsIi  n  *ar  r  S  L  in  !,  V/aitag  v  Cluke  t  How  (M 
8te  llutf     Th  J  luila  Cusluuau  3  CluL  634. 

S  ^elndlMniaudBiiaala  N  wb  a  Feck*  SandanoD,  1  Haw 
I  a   The  V   torlit,  I  V  Bob  43 

0   Th  Herobie  «BUtcbf    K   BItit.B«T  B»e    ) 
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Mr"      1"  nr      Li.  An  3      Dugglna      Wataon     1  AiIl  Tb 

11  8Ce    na  «  Tbe  8  1V  D  vdb  tiewb  (U  nalea  tbe  coIUi  on  ma 
iDtesCtoDal-Tlia  Menlmac,  i  Ssny.  CST. 

13    TheF.W.  Qlflord,TBlsB.M». 

9  385.  What  not  Inevitable  accident.  —  Where 
there  was  no  uqusobL  coovuIbIoil  of  the  elemeiitH  or  sud- 
den hurricane,  no  vt>  major  which  a  proper  dlaplaj'  of 
nautical  skill  might  not  have  provented.  it  waa  not  inev- 
itable accldeot.'  So,  where  toe  master  proceeds  care- 
lessly, aud  afterward  circumstances  arise,  when  too  late, 
to  do  what  Is  fit  and  proper,'  as  where  Tessels  on  a  dark 
night  were  racing,*  or  where,  with  a  strong  breeze,  all 
BaJs  were  eet>  A  vessel  is  bound  to  secure  herself  so 
that  bei  fastenings  to  the  pier  would  not  be  brolien  or 
torn  away  at  the  ebb  of  tho  tide,  and  if  injury  ia  done  by 
her  in  consequence  of  so  breaking  away,  it  is  not  inevit- 
able accideut;'^  as  by  swinging  round  and  Iniuring  a  ves- 
ael;>  or  breaking  loose  from  her  mooriuga  and  coming  Into 
CollisKin  with  another  vesael  at  anchor;'  or  drageing  her 
anchor  and  colliding  with  another  vessel  at  anchor; 'or 
drawing  out  a  pile;'  orbrcaldng  from  her  tug,  and  being 
carried  by  wind  and  tide  against  a  steamer  moored  at  the 
nier: '°  or  voluntarily  cutting  loose  from  her  moorings;  'l 
_..».. .  . ..._. ^the 
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the  steamboat  does  not  show  any  fault  on  the  part  of  the 
sailing  vessel,  it  is  not  an  inevitable  accident  on  her  part.^* 

1  The  OroQlte  State,  8  Wall.  314;  Tbe  Loal»lana,  8  Wall.  184;  The 
Lady  Pike,  21  Wall.  17 ;  N.  Y.  &c.  Co.  v.  BambaU,  21  How.  372 ;  Tbe 
Morning  Light.  2  WalL  550. 

2  The  Juliet  Erskine,  6  Notes  of  G.  634. 

3  The  Thomas  Hartln,  3  Blatchf .  517 ;  The  Spray,  12  Wall.  366. 

4  The  Virgil,  2  W.  Rob.  201.  Th Is  nile  not  to  apply  to  saUing  on  the 
open  sea— The  Morning  Ll«ht,  2  Wail.  550;  The  Euenezer,  2  W.  Bob. 
206;  7  Jut.  1117 ;  Tbe  Itineruut,  2  W.  Bob.  236. 

5  The  John  Tucker,  5  Ben.  370:  Union  S.  S.  Co.  v.  N.  T.  and  V.  8.  8. 
Co.  24  How.  307;  The  Homing  Llglit,  2  Wall.  550;  The  Louisiana,  t 
Wall.  164:  Vantine  v.  The  Lake,  2  Wall.  Jr.  52;  The  Moxey,  1  Abb.  Adm. 
73;  The  Brooklyn,  4  Blatchf.  365;  ibe  Baltic  2  Ben.  452.  And  see  The 
Russia,  3  Ben.  471$  4  VAa.  572. 

6  The  Johannes,  10  Blatchf,  ^481;  The  BuzzMtl  v.  ne  Petrel,  6  M<v 
Lean,  491;  The  Louisiana,  3  Wall.  1«4;  Unions.  S.  Co.  r.  N.  Y.  &v. 
8.  S.  Co.  24  How.  807;  Lucas  v.  TTie  Tliomas  8i(rann,  <  MeLeau,  282; 
Kewb.  158;  The  Fremont,  8  Sawy.  671. 

7  The  Fremont,  8  Sawy.  571;  The  Midas,  6  Ben.  173;  Sherman  v. 
Hott,5Ben.372. 

^  The  Queen  of  tbe  Bast,  4  Bea.  V03. 

,  9  The  Johannes,  10  Blatchf.  481;  Union  S.  S.  Co.  t .  New  York  Ac 
Co.  24  How.  307. 

10  The  A.  B.  Wetmore,  5  Beh.  147. 

11  Sherman  v.  Mott,  11  Amer.  La^  Reg.  716. 

12  The  Clara Clarita,  5  Ben.  383;  The  Juliet  Erskine, 6 Notesof  C.  6Sa. 

13  Hall  V,  Little,  18  Alb.  L.  J.  152;  The  Lo^ilslaoa,  3  WaU.  164. 

14  The  Lady  Ellen,  4  Ben.  844;  New  York  4be.  Co.  v.  BnmbaU,  21 
Bow.  372;  The  Carroll,  8  WaU.  802. 

§  386.  Contribatotynegligence.—Wheredams^eis 

occasioned  by  carelessness  oi  the  party  injured,  an  action 
will  not  lie.i  He  cannot  recover  if  it  appear  to  have  been 
caused  in  any  manner  by  his  own  misconduct  or  fault ;  ^ 
but  this  does  not  mean  tiiat  he  must  be  entirely  faultless.* 
If  the  collision  is  occasioned  by  mischance,  imputable 
chiefly  to  negligence  on  the  part  of  the  injured  vessel,  the 
action  will  be  dismissed  with  costs.*  To  preclude  a  recov- 
ery, the  negli^uce  of  plaintiff  must  be  such  that  defend- 
ant could  not,  uy  ordinary  care  and  prudence,  have  avoided 
the  consequences  of  it; »  so^ome  contributory  negligence 
on  the  part  of  a  tow  colliding  with  another  tow  will  not 
prevent  a  recovery  against  the  tug.«  The  negligence  of 
one  vessel  will  not  be  fin  excuse  for  fault  in  the  other,  ^ 
not  even  a  flfigfant  fault  ;8  nor  will  it  excuse  the  want  of 
ordinary  care  and  diligence, ^  even  when  the  libellant 
committed  the  first  fault,  ^o  The  negligence  of  one  party 
will  not  justify  the  violation  of  well-known  rules  by  the 
other;  ^^  so  the  fault  of  a  sail  vessel  will  not  exouse  the 
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fault  of  the  steamer,  if  the  latter  in  any  way  contributed 
to  the  collision,^  nor  can  inevitable  accident  be  pleaded 
where  care  and  prudence  and  a  proper  display  of  nautical 
skill  is  not  shown.^^  It  is  not  enough  to  snow  that  a  par- 
ticular act  or  movement  would  prevent  a  collision;  it 
must  further  appear  that  it  is  the  legal  duty  to  make  it.^* 
The  party  in  fault  is  held  to  the  strictest  proof  of  wrong 
on  the  other  party.i*  The  proximate  cause  of  injury  is  to 
be  considered.  A  vessel  is  not  shielded  from  liability  by 
proof  of  negligence  or  fault  on  the  part  of  the  other  ves- 
sel not  having  connection  with  the  act  that  produced  the 
injury.  16  Where,  after  a  collision  between  two  tugs,  the 
libellant  left  his  tug  and  took  refuge  on  the  other,  and  in 
trying  to  regain  his  own  tug  he  was  injured  by  a  second 
collision,  the  second  collision  and  his  own  negligence  were 
the  proximate  causes  of  the  injury,  and  he  could  not  re- 
cover.17  When  a  ship  is  carrying  a  great  press  of  sails,  if 
it  is  not  the  cause  of  the  collision,  it  is  a  circumstance  not 
to  be  considered;  but  if,  looking  to  the  state  of  the  wind 
and  weather,  it  was  contributory  to  the  collision,  it  is  a 
misdemeanor,  for  which  the  party  so  acting  must  suffer,  w 
A  gross  and  criminal  departure  from  well-settled  rules  will 
preclude  a  recovery,  i^  A  steamer  is  nor,  in  fault  for  not 
stopping  when  the  responsibility  of  stopping  or  going 
ahead  was  forced  upon  her  by  a  false  maneuver  of  the 
sail  vessel.2o 

1  U.  8.  V.  The  Baltic,  7  tot.  Rev.  Eec.  77 :  Hall  v.  Slchmond,  2 
Wood.  &  M.  345;  Warinff  v.  Clarke,  6  How.  441 ;  Vanderplank  v.  Miller, 
Moody  &  M.  169:  Newton  v.  Stebbins,  10  How.  686:  Bambun  ».  Payne, 
19  Wend.  8.>9.  y?Tiere  every  precaution  is  taken  by  the  steamer  and 
damage  is  caused  by  negligence  of  the  vessel,  the  vessel  is  in  fault— 
The  Pacific  and  Fashiou.^owb.  29.  The  Oneota,  11  N.  Y.  Leg.  Obs. 
353;  The  Isaac  Newton,  12  N.  Y.  Leg.  Obs.  299;  Lowry».  The  Portland, 
1  Law  Eep.  813;  Tne  New  Jersey,  Oicott,  415. 

2  The  Emily,  Oicott,  132;  1  Blatchf.  238;  The  Bay  State,  Ahb.  Adm. 
140.  As  where  the  mate  obeys  a  wrong  order  from  the  other  vesselt^ 
The  Huntress,  2  Sprague,  61.  So  the  owner  of  the  vessel  igiving  direc- 
tions to  the  mate  of  the  other  vessel  cannot  recover— Ibid. 

3  Baisin  v.  Mitchell,  9  Car.  &  P.  613;  Halderman  v.  Beckwith,  4  Mo* 
Liean,  286. 

4  The  William  Young,  Oicott,  42 ;  Handayside  v.  Wilson,  3  Car.  &  P. 
628;  The  Catherine  of  Dover,  2  Hagg.  Adm.  145;  Bayby  v.  Barrow,  2 
Cromp.  &  M.  22;  Butterfield  v.  Forrester,  11  East,  60. 

5  Mills  V.  The  Nathaniel  Holmes,  1  Bond,  860:  Kerwhafcer  v.  Cleve- 
land Ac.  B.  B.  3  Ohio  St.  172;  Cleveland  &c,  B.  B.  Co.  v.  EUiott,  4 
Ohio,  474;  Elliott  t>.  The  James  Nelson.  1  Pittsb.  6;  Adams  v.  Wiggins 
F.  Co.  27  Mo.  95:  The  Baltimore,  8  Wall.  887;  The  Hannah  Park  v.  The 
Ijena,  Holt  B.  B.  315;  Butterfield  v.  Forrester,  11  East,  60;  Bridge  ». 
Oraiid  Junction  B.  Co.  S  Mees.  &  W.244;  Davles  v.  Mann,  10  Mees.  & 
■W.  545:  Gen.  S.  N.  Co.  v.  Tonkin,  4  Moore  P.  C.  814;  TuS  v.  Wanuan,  2 
Com.  B.  N.  S.  740. 

6  The  Morton,  1  Brown  Adm.  137. 
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7  The  Western  Ins.  Co.  v.  The  Goody  Friends*  1  Bond,  tiO^The 
Ariadne,  13  Wall.  479;  The  Dexter,  23  Wail.  69;  The  Gray  Cagle,  9  WaU. 
605;  Chamberlain  v.  Ward,  21  How.  530:  Bowas  v.  Pioneer  Tow  Line,  2 
Sawy.  29;  Da  vies  r.  Mann,  10  Mees.  &  w.  MHz  The  Mayor  of  Colches- 
ter V.  Brookes,  7  Q.  B.  377 ;  Greenland  v.  Chaplin,  5  Bxch.  243. 

8  The  Maria  Martin,  12  Wall.  31 ;  The  Manistee,  7  Blss.  35. 

9  Foster  v.  The  Miranda,  6  McLean,  227 ;  The  Cynosure,  1  Spra^e,88. 

10  Lane  v.  The  Deniko,  3  Cliff.  117 ;  The  Perseverance,  Holt  K.  R.  2G2. 

11  Chamberlain  v.  Ward,  21  How.  539;  Larco  v.  The  Martha  and  Eliz- 
abeth, 1  Sawy.  133:  The  Free  State,  J)l  U.  S.  200. 

12  The  Ariadne,  13  Wall.  479;  Chamberlain  v.  Ward,  21  How.  539;  The 
Gray  Eagle,  9  Wall.  505. 

13  The  Clarlta  and  Clara,  23  Wall.  1. 

14  The  Snnnyslde,  1  Brown  Adm.  24S:  The  Continental,  8  Blatchf.  3; 
Williamson  v.  Barrett,  13  How.  101;  Tlie  Eastern  State,  2  Curt.  141; 
The  Favorlta,  8  Blatchf.  633:  Taylor  v.  Harwood,  Taney,  437 ;  The  CItr 
of  Paris,  9  Wall.  (>34 :  The  City  of  New  York,  1  Clifl.  75;  The  H.  P. 
Baldwin,  1  Brown  Aum.  303. 

15  The  Snnnyslde,  1  Brown  Adm.  245:  The  Comet,  0  Blatchf.  333. 

16  Mills  r.  The  Nathaniel  Holmes,  1  Bond,  352;  Western  Ins.  Ca  v. 
The  Goody  Friends,  1  Bond,  4-3i) ;  Kelley  v.  Thompson,  1  Lk>w.  125 ; 
Chamberlain  v.  Ward,  21  How.  539. 

17  The  Union,  2  Biss.  18. 

18  The  Chancellor,  4  Ben.  162 ;  The  Lord  Sanmarez,  6  Notes  of  C.  600. 

19  The  Snnnyslde,  1  Brown  Adm.  247:  The  Comet,  9  Blatchf.  323; 
McCoy  V,  The  Curutuck,  2  Hughes,  91;  Williamson  v,  Barrett,  13  How. 
101 ;  Goslee  v.  Shute,  18  How.  4o3. 

20  The  Virgo,  7  Ben.  495 ;  The  George  Law,  3  Ben.  396. 

§  387.  Burden  of  proof  of  fault.— The  burden  of 

proof  is  on  the  libellant  to  establish  fault  in  the  vessel 
libelled.^  He  must  prove  both  care  on  his  part,  and  the 
want  of  care  on  the  part  of  the  defendant.^  He  must  show 
the  other  vessel  in  fault,  and  that  his  was  managed  in  a 
prudent  and  skillful  manner,  and  interposed  no  needless 
impediments,*^  and  that  betook  all  proper  precautions  and 
means  to  prevent  the  collision;  as  showing  negligence  or 
fault  on  the  part  of  the  other  vessel  is  not  sulhcient,*  un- 
less there  is  a  prima  facie  case  of  negligence  and  bad  sea- 
manship, and  inevitable  accident  is  alleged. ^  Where  a 
party  admits  the  injury,  but  sets  up  iiistilicatory  or  ex- 
cusatory matter,  the  burden  of  proof  oi  such  matter  is  on 
him ;  o  so,  proof  that  the  injured  vessel  was  blameless  casts 
the  burden  of  exoneration  on  the  colliding  vessel.  ^  The 
circumstances  may  be  such  that  on  proof  of  the  situation 
of  the  injured  vessel  the  other  is  put  to  the  proof  of  due 
care,  caution,  or  skill  on  l)er  part.«  The  fact  of  being  in 
stays  being  proved,  the  burden  is  on  the  other  vess4n  to 
show  that  the  first  vessel  was  improperly  in  stays,  and 
that  the  collision  was  inevitable^    In  an  action  for  dam* 
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ages  to  a  sail  vessel  by  a  steamer,  the  sail  vessel  must  be 

{)roved  clear  of  all  culpable  conduct  conducing  to  the  col- 
islon.w  She  is  bound  to  prove  her  conduct  correct,  both 
in  what  was  done  and  omitted  to  be  done,^^  as  the  neces- 
sity for  alteration  of  her  course;  ^  so,  if  she  has  been 
guilty  of  some  negligence,  the  burden  is  on  her  to  prove 
that  this  negligence  is  not  the  cause  of  the  collision;  ^3  or, 
where  she  haa  proper  means  of  protection,  to  show  that 
the  collision  was  not  owing  to  her  negligence,  but  that  it 
would  have  equally  happened,^  or  that  the  collision  was 
not  the  result  of  her  neglect.  ^^  If  a  vessel  disregards  the 
provisions  of  a  statute,  the  burden  is  on  her  to  show  that 
tho  accident  was  not  owing  to  such  neglect.^*  In  a  colli- 
sion by  a  steamer  on  a  sailing  vessel  on  her  starboard 
tacky  the  steamer  must  show  some  improper  act  or  omis- 
sion on  the  part  of  the  sailing  vessel,  or  it  will  be  pre- 
sumed that  the  steamer  neglected  to  use  precautions  re- 
quired by  law.  17  Unless  a  sailing  vessel,  by  changing  her 
course,  embarrasses  a  steamer,  m  her  care  to  avoid  colli- 
sion, the  steamer  is  presumptively  responsible.i^  It  is 
not  necessary  forthelibellant  to  trace  specifically  in  what 
the  negligence  consists:  if  the  accident  arose  from  inevit- 
able fataBty,  it  is  for  the  defendants  to  show  it. ^^  It  is 
not  enough  to  show  that  the  collision  could  not  have  been 
avoided  at  the  moment,  if  it  might  have  been  by  previous 
precautions.2o  Every  doubt  as  to  the  performance  of  duty, 
and  the  effect  of  non-performance,  should  be  resolved 
against  the  vessel  sought  to  be  inculpated,  until  she  vin- 
dicates herself  by  conclusive  testimony; 21  but  the  law 
requires  preponaerating  evidence  to  fix  the  loss  on  the 

Earty  charged.^^  Where  one  vessel  is  clearly  proved  to 
ave  neglected  a  duty  imposed  by  law,  she  will  be  respon- 
sible for  all  loss,  unless  it  also  appear  that  the  collision 
was  not  caused  by  such  neglect,  ^s  The  rule  that  the  tes- 
timony of  the  crew  of  one  vessel  as  to  her  conduct  and 
movements  is  to  be  believed  in  preference  to  the  testimony 
of  the  crew  of  the  other  vessel,  has  no  application  to  testi- 
mony as  to  exhibition  of  lights.^^ 

1  Pettitt  V.  The  EaUlsto,  2  Hughes,  128. 

2  The  Steam  Tug  William  Young.  Olcott,  88;  The  Steam  Ferry-boat 
Belief,  Ibid.  104;  The  Columbus.  Abb.  Adm.  37:  The  Governor,  Ibid. 
108;  The  Fashion  v.  Ward,  6  McLean,  152;  Carsley  v.  White,  21  Piclc. 
254;  Lane  t>.  Crombre,  12  Pick.  177 :  New  Haven  S.  Co.  r.  Vanderbilt,  16 
Conn.420:  Kennardv.  Burton,25Me.89;  Bathbun  v.  Payne,  19  Wend. 
8d0;  The  Bolina.S  Notes  of  G.  208:  Yennall  v.  Gamer,  1  Cromn.  &  M.21; 
Vanderplank  v.  Miller,  Mood.  &  M.  169;  Davies  v.  Mann,  10  Mees.  &  W. 
546;  Handayside  r.  Wilson,  3  Car.  &  P.  528;  Butterfield  v.  Forrester,  U 
£ast,  60;  Smith  v.  Dobson,3  Man.  &  G.5.9;  Bridge  v.  Grand  June.  B. 
Co.  3  Mees.  A  W.  244:  Drew  r.  The  Chesapeake,  2  Doug.  (Mitli.)  83j 
fiillsv.  Brown,  9  Car.  &  F.  601;  Marriott  &.  Stanley,  1  Scott  K.  B.  392; 
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Raisin  V.  Hltchell,  9 Car.  &  P.613:  Scheac|(«.  Tbo  Frei;ioBt>  1  Bond, 57; 
Butterfield  v.  Boyd,  4  Blatchf .  856;  18  How.  Pr.  fil2T« 

8  Tbe  New  Champion.  Abb.  Adm.  207 :  Smith  v.  CaaOry,  1  How.  28; 
The  Alexander  WIse.'i  w.  Bob.  65;  The  LUo,  2  Hagg.  Adm.  35B;  The 
Woodrop  Sims,  2  Doos.  85;  The  Comet,  0  Blatohf.  328. 

4  The  Belief,  Olcott,  104 ;  The  Fashion  v.  Ward,  6  McLean,  li2 ;  Newb. 
8.  As  when  two  vessels  are  approaching  each  other  on  con  vending  Unes, 
the  burden  is  on  the  vessel  having  the  wind  free— The  Clument,  2  Curt 
366;  Wheeler  V.  The  Eastern  Sti^,  2  Curt.  141;  The  Speed,  2  W.  Bob. 
225;  The  Baron  Holberg,  3  Uai&s.  Adm.  244. 

ft  The  Bollna,  3  Notes  of  C.  210:  Amoskeag  Sbc  Co.  v.  The  John  Ad> 
ams,  1  Cliff.  412;  The  Lochlibo,  3  W.  Bob.  818. 

6  The  Bhode  Island,  Olcott,  512 ;  TreadweU  v.  Joseph,  1  Sum.  390. 

7  The  Express,  Olcott,  288;  Foot  v,  Wlswall,  14  Johns.  304. 

8  The  Bridgeport,  7  Blatchf  .  361. 

9  The  Charlotte  Baab,  1  Brown  Adm.  454 ;  The  Sea  Nymph*  Lvah.  23. 

10  The  William  Young.  Olcott.  38;  The  Neptane>  Olcott.  483;  The 
Catherine  of  Dover,  2Hagg.  Adm.  154;  The  Llgo.  2  Uagg-  Adm.  2&L 
^'he  steamer  is  not  to  be  absolutely  presumed  m  fault— IttckenBoa  v. 
The  Gore,  Newb.  45. 

11  The  Neptune,  Olcott,  493;  The  Catherine  of  Dover,  3  Hagg.  Adm. 
146;  The  Llgo,  Ibid.  360. 

12  The  William  Toung.  Olcott,  38. 

13  Waring  v.  Clarke,  ft  How.  441;  The  EmUy,  Olcott,  132;  The  Lion,  I 
Sprague,40;  Clappv.  Young,  6  Law  Bep.  Ill;  Bulloch  «.  The  Lamar, 
8  Law  Bep.  275.  And  see  Cushlug  v.  The  John  Vraser,  21  How.  184. 

14  The  Anita  v.  The  Anglo-Norman,  Newb.  484;  Olappi  «.  Yofug,  C 
Law  Bep.  Ill;  The  Pacific,  Newb.  29. 

15  The  Lion,  1  Sprague,  40. 

16  Waring  v.  Clarke,  5  How.  465;  The  Battle  Boss,  caso  not  veponted; 
Bullock  V.  'ihe  Lamar,  8  Law  Bep.  275;  Foster  «.  The  M^raada,  Newbw 
227 ;  6  McLean,  221 ;  The  Bay  State,  3  Blatchf.  48;  18  How.  89. 

17  The  Washington  Irving,  Abb.  Adm.  336:  Seamen  «.  The  Creaoent 
City.  1  Bond,  105;  Pope  v.  The  E.  B.  Forbes,  1  Cliff.  838;  The  Oregon  v. 
Bocca,  18  How.  5i0. 

18  The  Fannie,  11  WalL  238;  Butterfield  v.  Boyd,  4  Blatchf.  396.  So, 
where  a  steamer  collides  with  an  anchored  vessel— The  City- of  New 

York,  8  Blatchf.  194. 

19  Hall  V.  Little,  18  Alb.  L.  J.  153;  Skinner  9.  The  London  Ac.  Bait 
way,  6  Ex.  7(M>i  The  Granite  State,  3  Wall.  814.  And  see  (HObertaoa  v. 
Shaw,  18  How.  586. 

20  The  New  York  v.  Bea,  18  How.  228;  The  Clement^  Z  Goxt.  8S3; 
Wakefield  v.  The  Governor,  1  Cliff.  93. 

21  The  Ariadne,  13  Wall.  479 ;  The  Louisiana  v.  The  FUher221  How.  1 ; 
The  Genessee  Chief,  12  How.  443;  Chamberlain  v.  Ward,  21  How.  539. 

22  Waring  V.  Clarke,  ft  How.  501:  The  Summit,  2  CQrt._l50;  TheAmuk 
6  Ben.  840rThe  Woodrop  Sims,  2  l>ods.  83;  The  ~ ' 


6  Ben.  840rThe  Woodrop  Sims,  2  Dods.  83;  The  Llgo,  2  Hagg.  Adm.  356. 

23  The  Fashion  v.  Ward,  6  McLetm,  173;  i 
111 ;  Waring  v.  Clarke,  5  How.  465. 

24  The  Frank  Moflatt,  11  Chic.  L.N.  114. 


23  The  Fashion  v.  Ward,  6  McLean,  173;  Clapp  v.  Young,  6  Iaw  Bea 
111 ;  Warhig  v.  Clarke,  5  How.  465.  ^^ 
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§  ddS.  Liability  for  diainageB.— A  vessel  is  liable  in 
rem  for  an  injury  caused  by  the  negjlect  of  a  contractor 
who  bad  the  sole  charge  of  the  vessel,^  and  a  change  of 
owDership  cannot  affect  the  liability  of  the  vessel.  =2    It  is 
only  when  the  vessel  sued  is  affirmatively  and  specific- 
ally in  fault,  either  solely  or  jointly,  that  she  can  be  con- 
demned in  any  damages.  ^    The  mere  fact  of  a  collision 
does  not  render  the  vessel  liable ;  ^  and  where  a  fault  did 
not  contribute  to  the  collision  there  can  be  no  recovery,5 
as  where  a  vessel  by  no  voluntary  action  on  her  part  con- 
tributes to  the  collision,*  as  a  vessel  while  being  moored 
according  to  the  dockmaster's  directions,  where  obedience 
is  exacted  under  a  penalty:  ^  but  a  custom  cannot  vary  an 
existing  liability.^    The  shi^  that  is  not  <lisabled  is  bound 
to  render  all  possible  assistance  to  the  other,  although  that 
.  other  may  be  alone  in  fault.  ^    So,  where  a  vessel  is  left 
'  helpless,  the  original  faulty  vessel  is  liable  for  a  second 
collision, ^<>  unless  she  was  without  fault  in  the  first  col- 
lision, ^^  and  the  colliding  vessel  is  liable  for  towage  of 
the  injured  vessel,  1^  although  the  injured  vessel  would 
have  had  to  be  towed  part  of  the  way  had  no  collision 
occurred.  ^    A  claim  for  damages  for  tort  exists  against  a 
government  vessel ;  ^*  and  although  a  vessel  be  chartered 
to  a  foreign  government,  she  is  liable  in  rem  for  a  collision 
caused  by  the  fault  of  the  charterer's  agents. is    A  prize 
ship  in  charge  of  a  prize  crew  is  liable  for  an  injury  caused 
"by  a  collision.  i«    A  collision  produced  by  racing  is  ground 
for  condemnation. i^    The  party  in  fault  is  to  Deat  his  own 
Joss ;  Id  and  if  exclusively  in  fault,  he  must  heat  his  owxi 
loss  and  compensate  the  other  party  for  the  losd  he  has 
sustained.^    When  it  is  clearly  proved  that  one  vessel  is 
the  wrong  doer,  the  owners  are  responsible  to  the  extent 
of  their  interest  for  all  damage,  actual  and  conseauen- 
tlBl:^    If  one  vessel  is  found  to  have  been  solely  in  fault, 
a  decree  may  be  rendered  against  her  alone,  although  the 
libel  charjges  the  collision  to  have  been  caused  by  the 
joint  negligence  of  both.^^ 

1  Tbe  Bnby  Queen,  Lush.  288.    And  see  PbUadelphia  Ac  Co.  9, 
PhOadelphla  S.  T.  Co.  23  Uow.  209. 

2  The  Bold  Bueeleugb,  2  Bug.  I«.  4k  E.  888. 
8    The  Breeze,  6  Ben.  14. 

4  Stnrgls  V.  Beyer,  M  Howi  124 :  Klwam  «.  the  Alhert.  11  Law  Bep. 
N.  S.  41 ;  The  James  Gray  v.  The  John  riaeer,  21  How.  184. 

5  The  Manhassett)  6  Ben»  SOl. 

6  Ki^am  V.  The  Albert,  11  Law  Bep.  K.  S.  41 ;  The  Moxey,  Abh. 

7  The  Broeder  Trow,  20  Eng.  L.  &  £.  634 ;  The  Bllboa,  LUBh.  149. 

8  The  Ellen  S.  Terry,  7  Ben.  401. 
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9  The  Ericsson,  Swaliey,  38:  The  Despatch,  Ibid.  138.   And  see  The 
Celt,  3  Ha^.  Adm.  321.  See  Salvaos. 

10  The  Oler,  2  Hnghes,  12. 

11  The  Lincoln,  1  Low.  47;  The  Annapolis.  1  Lush.  296:  The  ESTPtl^ 
6  Law.  TL  N.  B.  776:  Lecombe  r.  Woou,  3  Hood.  A  B.  290;  The  C&rist- 
iana,  7  Notes  of  O.  2:  7  Moore,  P.  C.  ISO;  The  Louiiiaua, 3  WaU.  IM; 
Hammond  v.  Rodd,  7  Moore,  P.  C.  160. 

12  The  Liflezlble,  Swabey,  200. 

13  The  Inflexible,  Swabey,  200. 

14  The  Siren,  7  WalL  152. 

15  The  Ticonderoga,  Swabey,  2U. 

16  The  Siren,  7  WaU.  152. 

17  The  Spray,  12  WaU.  366. 

18  The  Scioto,  2  Ware,  (Dav.)  359:'BeeTe8  «.  The  Constitution,  ODpb 
579;  Kelly  v.  Cunningham,  I  CaL  366;  Innis  v.  The  Senator,  Xbld.  459. 

19  The  Scioto.  2  Ware,  (Dav.)  359 :  8.  C.  0  N.  T.  Leg.  Obs.  443 ;  Hm 
Woodrop  Sims,  2  Dods.  83;  The  Sappho,  9  Jar.  660;  Beeves  «.  The  Con- 
stitution, Gllp.  679;  The  E.  C.  Scranton,  2  Ben.  26;  TheMoi8aaf.TlM 

•Zel>a,  2  Hughes,  64;  The  Tliames,  6  C.  Bob.  346. 

20  The  Countess  of  Durham,  9  Hon.  Law  Hag.  279. 

21  The  E.  C.  Scranton,  2  Ben.  30 ;  Stnigis  «.  Boyer,  24  How.  110; 
Thorp  V.  Hammond,  12  Wail.  408. 

§389.  Peraonalliability.— The  liability  of  the  Tesael 

and  the  rosponsibility  of  the  owners  are  convertible  terms, 
and  one  cannot  exist  without  the  other.  ^  As  a  ^neial 
rule,  owners  must  be  held  responsible  for  the  fraudulent 
acts  of  the  master,^  and  for  the  willful  and  malicious  acts 
of  the  master  in  the  course  of  his  employment.*  Fait 
owners  when  owners  pro  hoc  vice  are  liaole  personally  in 
case  of  a  collision.^  The  owners  of  a  vessel  are  liable  for 
a  collision  caused  by  the  non-observance  of  the  rules  of 
the  merchant's  shipping  act.<^  Whether  a  party  charged 
ought  to  be  hold  liable  depends  upon  his  relation  to  the 
wrong  doer.®  The  fact  tliat  the  negligent  vessel  was 
wholly  lost  does  not  affect  the  owner's  liability  for  dam- 
ages. 7  If  a  vessel  is  in  ordinary  safe  trim,  although  she 
might  have  been  in  nandline  trim,  the  owners  will  not  be 
responsible.^  The  owners  of  a  vessel  in  Government  em- 
ploy are  not  liable  for  damages  caused  by  a  collision  which 
occurred  in  consequence  of  the  positive  orders  of  a  com- 
mander of  the  navy.^  When  a  party  has  once  made  sat- 
isfaction for  the  injury  done,  he  cannot  be  made  liable  to 
another  suit  at  the  instance  of  any  merely  equitable 
claimant.  10  Where  a  loss  by  collision  arises  from  the 
negligence  of  the  master  and  crew,  the  master  is  person- 
ally responsible;  but  the  ship  is  primarily  responsible, 
though  not  exclusively  liable  for  compensation.  ^^ 
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^1  The  Freeman  v,  BacMngham,  18  How.  189;  Fox  v.  Holt,  4  Ben.  295; 
Taylor  v.  Carry],  20  How.  639:  The  Edwin  r.  Kaumkeag_S.  C.  Co.  1  Cliff. 
S30;  Tbe  Druid,  1  W.  Bob.  391;  Tbe  Bold  Buccleugh,7£ug.  L.  &  £.  536. 

2   The  Sampson,  4  Blatchf.  28;  The  Rebecca,  1  Ware,  188. 

8  Balston  v.  The  State  Rights,  Crabbe,  46;  Fletcher  v.  Braddlck,  2 
Bos.  &  P.  N.  B.  182:  Dean  v.  Angus,  Bee,  309;  Reynolds  v.  Toppan,  15 
Mass.  370;  The  Dundee,  1  Hagg.  Adm.  109. 

4  Thorp  o.  Hammond,  12  WalL  408. 

5  The  Seine,  Swabey,  411. 

6  Storgls  r.  Boyer,  24  How.  124;  The  Express,  1  Blatchf.  365;  The 
Qnlckstep,  9  WalL  671iRandleson  v.  Murray,  8  Ad.  &  E.  108;  Quarman 
V.  Burnett,  6  Mees.  &  w.  499;  Milllgaa  v.  Wedge,  12  Ad.  &  E.  737. 

7  Barnes  v.  The  Steamship  Co.  25  Leg.  Int.  196. 

8  The  Argo,  Swabey,  464. 

9  Hodgklnson  v.  Femle,  2  Com.  B.  K.  S.  415.  And  see  Fletcher  «. 
Braddlck,  6  Bos.  &  P.  182. 

10  Newell  v.  Norton,  3  WalL  267;  The  Monticello  v.  MolUson,  17  How. 
U2;  1  Low.  184. 

11  Hale  V.  Washington  Ins.  Co.  2  Story,  176:  2  Sprague,  186:  5  Law 
Rep.  20O;  Edwards  v.  The  Stockton,  Crabbe,  582;  The  Rebecca,  1  Ware, 
188;  The  Dundee,  1  Hagg.  Adm.  109. 

§  390.  Liability  when  pilot  on  board.— The  fact 
that  the  vessel,  at  the  time  of  the  collisiou,  was  in  charge 
6f  a  pilot,  is  no  defense  if  the  collision  was  caused  by 
negligent  or  unskillful  navigation.^  The  master  and 
owners  are  responsible  for  the  acts  of  the  pilot,^  and  par- 
ties are  not  under  the  necessity  of  looking  to  the  pilot  for 
compensation. 9  Although  under  the  tow  of  a  steam  tug, 
a  vessel  in  charge  of  a  licensed  pilot  is  to  be  considered  as 
navigated  by  the  pilot  and  not  by  the  tug.*  The  mere  fact 
that  a  pilot  was  on  board  assisting  in  the  management  of 
the  vessel,  and  occasionally  giving  orders,  cannot  defeat 
a  recovery  when  clearly  shown  that  the  vessel  was  not 
nnder  his  orders  at  the  time  of  the  collision.^  Where  the 
statute  contains  no  clause  exempting  the  vessel  or  own- 
ers from  liability  for  the  pilot's  mismanagement,  the  ves- 
sel will  be  liable,  though  the  collision  result  wholly  from 
the  pilot's  mismanagement.^  If  the  pilot  in  charge  of  the 
ship  had  not  been  selected  or  employed  by  the  owner,  but 
had  been  received  by  the  master  in  obedience  to  a  requi- 
sition of  law,  enforced  by  a  penalty,  thfin  the  owners 
"would  not  be  liable  for  his  misconduct  or  mismanage* 
xnent;  f  but  it  is  otherwise  if  the  pilot  is  employed  by  the 
owner  not  imder  compulsion  of  the  statute. ^  In  England, 
the  rule  is  that  if  the  pilot  is  alone  in  fault,  the  owners 
are  not  liable.^  The  burden  is  on  the  owners  to  show  that 
the  pilot  was  alone  in  fault,  to  bring  the  case  within  the 
provisions  of  the  statute. ^<^    The  master  of  a  vessel  being 
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on  shore  at  the  tiine,  and  the  vessel  being  in  chargeof  the 
pilot,  is  not  liable  for  a  collision,  ^i 

1  The  Merrlmac,  14  Wall.  2W;  The  China,  7  Wall.  67:  Camp  v.  Tho 
Harcellus,  I  CUa. 4  0;  The  Alaliam:«aiia  Gamecock,  1  Ben.  iii;  Haiu- 
jnond  r.  Kodd,  7  Moore  r.  C.  loOj  Tho  Argo,  1  Swabey,  4to4.  liut  coiu> 
pare  Smith  v.  i  h  j  Creole,  5  Pa.  L.  J.  ISii. 

2  The  China,  7  WalL  66;  The  Carohis.  2  Curt.  71 :  The  Sinii»im,  3 
WalL  Ji\  lU:  Smith  r.'ihe  Creole,  2  Wall.  Jr.  51T;  Yates  r.  lii*uwa,  a 
Pick.  23;  WilUaiosonr.  price,  4  Mart.  3)9;  'ihe  Mrinhasset.  6  Btii.  »Ul; 


3  Camp  V.  The  MaroeIlus,lGllfl.4Sl. 

4  Tho  Lyon,  1  Brown  Adm.  61;  The  Gtpsey  Kin^,  3  W.  Rob.  537. 

5  Bossy  9.  Donaldson.  4  DalL  206;  The  Csurolns.  2  Curt.  71 :  Pope  v. 
The  R,  B.  Forbes,  1  CUflt.  348;  Smith  r.  i  he  Crcoh*.  2  Wall.  Jr.  4Xi\ 
Smitli  i».  Comiry.  1  How.  34;  Bean  r.  1  ho  Mayurka.  2  Curt.  7..';  Caiup  r. 
The  Marcelhts,  1  Cliff.  4^2;  Yates  v.  Brown.  8  Pick.  2»;  » ho  Chiua.  7 
WaU.6():  Ralston  r.  t  he  State  Rights,  Crabbe,  44;  Tho  Lotty,  Olcott, 
«1;  Fletcher «. Braddick,*2 Bos. &  P.  N.  S.  132;  Wllliamsuu  v.  P*i<f. 4 
Mart.  N.  S,  sri;  Rodrisniesv.  Melhuish.  28  Eug.  L._  A  K.  474 ;_  The  l*ro- 
tector,  I  W.  Rob.  4S;  The  Keptime,  1 


Dods.  4ti7;  Haxs^tt  v.  Moutq:uiii- 
a  r.  Case,  3  Price,  302;  'i  ho  IhakB 


«ry,  5  Bo!i.  4&  P.  46J:  Attorney-General  v.  v,«,v , »  *  ..^v-,  »«-,   .*.«*. 
«f  Manchester,  2  w.  Rob.  470;  The  Duke  of  Sussex,  1  W.  Rob.  270. 

6  The  China,  7  Wall.  63.  citing  The  Glrolamo,  3  Hagg*  Adm.  169;  -  Iw 
Baron  Hollierg,  Ibid.  244;  The  Gladiator.  3  I^igg.  Adm.  340;  TIio 
£olides,  Il>id.  feT,  distingu ishing  The  Chsneral  De  Caen,  SwalH^y,  9;  l  be 
Blaoa,  1  W. Rob.  131  ;^lhe Protector,  1  W.  Rob.  46;  Tho  Christiana.  7 
Moore  P.  C.  itiO;  The  lona.  Law  Rep.  1  P.  C.  4i6;  1  he  Minna.  Law  lt«*p. 
2  Ad.  &  E.  97;  llie  Halley,  Ibid.  12;  and  commenting  on  Smith  r.  Coo- 
diy,  I  How.  2S;  Bussy  v.  Donaldson,  4  Dall.  206;  WilliauLsuii  v.  Prli-e.  4 
Mart.  N.  S.  3:)9:  Yates  v.  Brown,  8  Pick.  23:  Denuisou  v.  Scyiuuur,  9 
Wend.  1 ;  Smitn  v.  The  Creole,  2  WalL  Jr.  514.    See  ante,  %  347. 

7  TheCaroIus^Curt.71:  Garruthers  v.  Sydelwtham,  4  Manle  Jt  & 
77;  The  Maria,  1 W.  Rob.  95:  The  Asrlcola,  2  W.  Rob.  10;  Tlic  F.a;;|p.  3 
Wall. 22;  Smlthv.  Coudry»IHow.2i:  Campv.  Tlie  Marcellus,  l  Cliff. 
431;  Ihe  China,  7  Wall.  5l  Tho£nglJsIinuelschangetl— Carrutht-rsr. 
Sheddon,  6  Taunt  14:  The  Druid.  1  W.  Rob.  3.)1 ;  'i  he  (iuotitiuo.  i 
Hagg.  Adm.  1®;  The  Kolides,  Ibid.  367;  The  Baron  Holbeix*  IbuL  244. 

8  The  Carolus,  S  Curt.  72;  Smith  v.  Condiy.  1  How.  38;  Yaten  v. 
Brown,  8  Pick.  23. 

9  McIntoAh  V.  Slade,  6  Bam.  St  C.  657;  The  Christiana,  2  na^r?.  Adm. 
183;  The  Temora,  Lush.  17;  Bennett  v.  Molta,  7  Tamit.  i&>i;4  llult.  » '; 
Ritchie V.  Bousfield,  7  Taunt. 3ai;  The  Protector,  1  W.  Roli.  4i:  tho 
Maria.  Ibid.  95:  'i  he  Duke  of  Sussex,  1 W.  Rob.  270;  The  Veruuu.  I  W. 
Rob. 317:  Tho  Agrlcola,2  W.Rob.  10;  The  Fama,  2  W.  Rob.  i.>4;  .  he 
George,  1  Hagg.  Adm.  I6i;  The  BataWer.  9  Moora  P.  C  2ci7;  The  Atlad, 
ft  Notes  of  CTU;  The  Gipsey  lUng,2  W.  Rob.  537. 

10  Camp  9.  The  Marcellus,  I  CUff.  491 ;  Rodrigues*.  Melhnl^h.  SS  Boat 
L.  &  £.  475;  The  Rlpon, 6  Notes  of  C.  245;  i hoProtector,  1  W.  RoU  4i; 
The  Diaua.  1 W.  Rob.  131:  Stuart  r.  Isemongcr.  4  Bloore  P.  C  11 ;  .  he 
Christiana,  7  Moore  P.  C.  171:  Hammond  v.  Rodd,  7  Moore  J\  C  Pfl>; 
The  Batavler,  9  Moore  P.  C.  286;  The  Mobile,  20  Law  Rep.  172;  Tlie 
Manchester,  8  Mon.  Law  Mag.  183rThe  Carrier  Dove,  Brown.  A  L.  Ill- 
The  Massachusetts,  1  W.  Rob.  373:  The  Mobile,  SwaiM'V.  63:  Tti« 
Schwall>e,  Lush.  839;  Smith  «.  Condry,  1  How.  34:  Xho  Maria,  1  W. 
Robw  102.   But  see  Caimihacs  v.  Sheddou,  6  TamiL  14. 

U   SiMa«.Rlcli,lJoluis.aOBb 


411  COLLISION.  §  391 

§  391. 'Liability  of  tug  and  to-w.— Wliere  the  officers 
and  crew  of  the  tow,  as  well  as  those  of  the  tug,  partici- 
pate in  the  navigation  of  the  vessels,  and  a  collision  with 
another  vessel  ensues,  the  tug  alone,  or  the  tow  alone,  or 
both  jointly,  are  liable  according  to  their  negligence  or 
want  of  skill;  i  the  responsibility  is  determined  by  inquir- 
ing which  vessel  was  the  principal  and  which  the  servant.2 
In  case  of  a  collision  by  the  tow  the  tug  is  also  liable  ;8 
that  the  tug  is  alone  liable;*  that  both  are  liable ;8  that 
the  tow  was  alone  liable.^    If  the  tow  has  the  full  control 
of  her  own  movements  she  will  be  liable  for  damage  in- 
flicted by  her  collision  with  another  vessel.^    She  will  be 
liable  unless  she  is  managed  by  the  use  of  all  possible 
skill  and  care; «  so  a  tow  will  be  liable  where  she  was  the 
immediate  cause  of  the  damage.^  Where  the  tug  is  not  in 
fact  at  the  time  under  the  direction  and  control  of  the 
master  and  hands  on  board  of  the  tow,  the  tow  will  not 
be  responsible  for  damage  through  the  fault  of  the  tug.i<> 
In  the  absence  of  directions  by  or  from  the  pilot  on  the 
tow,  the  tug  is  bound  to  keep  the  tow  out  of  the  way  of  a 
vessel,  and  in  default  the  tug  is  liable.ii    For  damage 
done  by  the  want  of  ordinary  care  the  tug  is  responsible. ^2 
Canal  boats  and  barges  in  low  are  under  the  control  of  the 
tug,  and  she  is  liable  in  case  of  their  collision  with  other  ves- 
sels; ^8  80  when  a  tug  has  a  raft  in  tow.i*    That  the  tug  is 
not  liable  unless  owing  to  the  want  of  care  or  skill  on  lier 
part.  IS    The  tug  is  in  fault  in  casting  off  a  barge  before 
she  is  properly  secured  to  the  wharf,  and  tho  barge  is  in 
fault  in  not  properly  providing  and  handling  the  lines 
upon  which  she  relied  to  stop  her  headway.  ^^    A  tug 
whoso  master  acts  as  pilot  and  engineer  is  not  proper^ 
manned,  17  and  must  be  deemed  in  fault  and  liable  for  a 
collision ;  is  but  not  for  a  collision  to  whicli  the  want  of  a 
wheelman  did  not  contribute.!^    A  tug  is  in  fault  for  not 
having  lights  required  by  law,20and  for  having  the  vessel 
of  heaviest  draft  fast  on  the  tow,2i  and  for  naving  the 
lines  fastening  a  schooner  to  her  side  so  loose  that  she 
would  be  liable  to  break  away;  22  but  if  the  hawser  was 
furnished  by  the  tow  the  tug  is  not  liable  if  it  breaks  and 
the  tow  comes  into  a  colU8ion.23    The  tug  is  prima  facie 
liable  when  she  was  bound  to  know  that  the  schooner 
must  change  her  course.2^    She  is  liable  for  approaching 
an  impediment  so  n^ar  that  she  could  not  avoid  it; 2^  or 
for  attempting  to  pass  a  raft  in  a  narrow  channel,  whereby 
one  of  the  vessels  in  tow  was  grounded  ;-s  or  for  loss  of  a 
tow  drifting  away  in  consequence  of  being  negligently 
drawn  against  piles  by  which  the  hawser  parted;  ^^'^  or  by 
neglecting  to  keep  the  tow  in  such  position  as  would  ena- 
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ble  her  to  pass  through  a  narrow  passage.^  Where  a  tng 
about  to  leave  her  dock  through  a  narrow  gap  between 
piers  blows  her  whistle  as  a  signal,  and  hearing  no  answer, 
proceeds  outward,  and  comes  into  collision  with  an  in- 
coming tug,  she  is  not  liable.^^  To  make  a  tug  liable, 
knowledge  by  or  notice  to  those  in  charge  that  tney  are 
committing  a  wrongful  act  must  be  shown.^ 

1  The  Maria  Martin,  12  WalL  44;  Sproule  v.  Hemmln(rway.  14  Pick. 
1 :  Sturgis  V.  Boyer,  24  How.  121 ;  The  Syracuse,  12  WalL  167 ;  xne  Frank 
Moflat,ll  Ch.  L.  N.  114.   See  To  wage. 

2  The  Alabama,  1  Ben.  476;  The  Sampson,  3  WalL  Jr.  14. 

3  The  B.  B.  Forbes,  1  Sprague,  328;  1  Cliff.  331;  The  Bescae,  2 
Spragrue,  16:  Coleman  v.  Foster,  1  Brown  Adm.  450;  Sproule  v.  Hem- 
ming way,  14  Pick.  1:  Sturgls  v.  Boyer,  24  How.  110.  (Tcm/ra,  Smith  v. 
The  Creole,  2  WalL  Jr.  485;  The  Steam  Tug  Sampson,  3  Am.  Law  B«g. 
837. 

4  The  James  Gray  V.  The  John  Frazer,  21  How.  184;  Sturgls  «.  Boyer, 
24  How.  110;  The  Bescue,  2  Sprague,  16. 

6  Sturgls  V.  Boyer,  24  How.  121;  Coleman  v,  Foster  1  Brown  Adm. 
456. 

6  Stonis  o.  Boyer,  24  How.  121 :  The  Hector,  4  Blatchf .  199:  Snow  v. 
Hill,  20  How.  543;  The  Express,  1  Blatchf.  365;  The  Frank  ifoffat,  11 
Ch.  L.  N.  114. 

7  The  Express,  Olcott,  261;  Alexander  v.  Greeye,  7  Hill,  538;  The 
Merrimac,  2  Sawy.  593;  Sproule  v,  Hemmingway,  14  Pick.  1. 

8  The  Express,  Olcott,  263:  The  Duke  of  Sussex,  2  C.  Bob.  270;  Tbe 
Hope,  2  W.  Bob.  8.    Contra,  Sproule  v.  Hemmingway,  14  Pick.  1. 

9  The  Carolus,  2  Curt.  69. 

10  The  Alabama  &  Gamecock,  1  Ben.  486;  The  Express,  1  Blatchf.  SGSw 
And  see  Sturgis  v.  Boyer,  24  How.  110. 

11  The  U.  S.  Grant,  7  Ben.  210;  The  Cirllta  &  Bestless,  6  Ben.  809. 

12  The  Lyon,  1  Brown  Adm.  61;  Smith  v.  The  Creole,  2  Wan.  Jr.  512. 

13  The  John  Counter,  18  Law  Bep.  553:  The  Express,  1  Blatchf.  865; 
f  he  New  York  v.  Bea.  18  How.  223;  The  Quickstep,  9  walL  671;  The  B. 
W.  Burrowes,  7  Blatchf.  874. 

14  TheW.H.  Clark,5Biss.295. 

15  The  Express,  Olcott,  258 :  Sproule  v.  Hemmingway,  14  Pick.  I ;  Tbe 
Frank  Moffat,  11  Ch.L.  N.  114;  The  Duke  of  Sussex,  1  W.  Bob.  270; 
The  Duke  of  Manchester,  2  w.  Bob.  470;  The  Glpsey  King,  2  W.  Rob. 
142. 

16  Bowas  V.  Pioneer  Tow  Line,  2  Sawy.  21. 

17  The  ArmstrongN  1  Brown  Adm.  130;  The  Victor,  Ibid.  449;  The 
Coleman,  Ibid.  456;7rhe  Young  America,  Ibid.  549. 

18  The  Coleman,  1  Brown  Adm.  456;  The  Young  America,  Ibid.  5«9l 

19  The  Young  America,  1  Brown  Adm.  549. 

20  The  Alabama  &  Gamecock,  1  Ben.  476. 

21  The  Zouave,  1  Brown  Adm.  449;  The  Sweepstakes,  Ibid.  611. 

22  TheNorthfield,4Ben.ll2. 

23  The  Echo,  7  Ben.  70. 

24  The  D.  S.  Stetson,  4  Ben.  506. 

25  The  Austin,  8  Ben.  11. 
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26  The  David  Morris,  1  Brown  Adm.  273. 

27  Gramerv.  AUen,5Dlatclif.  248. 

28  The  F.  M.  Wilson,  7  Ben.  307. 

29  The  E.  W.  Gorgus,  3  Ben.  572.   Bnt  see  The  C.  Y.  Davenport,  Z 
Ben.  63. 

SO  Catting  v.  Seabury,  1  Sprague,  522. 

§  392.  Obstruction  of  channel.— If  a  person  wrong, 
fully  obstructs  a  navigable  stream,  he  is  liable  for  the 
consequences.  1  Any  substance  sunk  in  the  bottom  of  a 
navigable  river,  so  as  to  create  danger,  should  have  a 
buoy  placed  over  it;  a  verbal  communication  is  not  sufH^ 
cient  notice.-*  It  is  the  duty  of  the  owner  of  a  wreck  to 
use  all  reasonable  means  to  prevent  vessels  from  running 
against  it.^  A  vessel  may  obstruct  a  channel  by  extend^ 
ing  a  warp  entirely  across  it;  but  she  must  lower  the  warp 
on  the  approach  of  another  vessel,  and  give  notice  of  the 
space  in  which  the  vessel  may  pass.^  A  vessel  wrong- 
fully or  carelessly  interposed  in  the  track  of  another,  is 
liable  for  an  unavoidable  collision.^  So,  it  is  a  fault  in 
anchoring  in  the  track  of  a  ferry-boat. «  Where  a  steamer 
was  entering  a  harbor,  it  was  not  negligence  to  run  over 
a  seine,  wlien  it  would  have  been  dangerous  to  go  round 
it.^  A  pier,  erected  by  the  riparian  proprietor,  without 
license  or  authority,  is  an  unlawful  obstruction,  and  sub- 
.  jects  the  owner  to  liability  for  damages  to  a  vessel  run- 
ning against  it  in  the^  night.  ^ 

1  Philadelphia  &c.  Co.  v.  Philadelphia  S.  T.  Co.  23  How.  209. 

2  Hammond  V.  Pearson,  1  Camp.  515. 

3  Brown  v.  Halle tt,  5  Com.  B.  599;  White  v.  Crisp,  10  Ex.  312;  26  £ng. 
Ii.  &  E.  632;  Hancock  v.  York  &c.  Co.  10  Com.  B.  34J. 

4  Potter  V.  Pettis,  2  B.  1. 483;  McCord  v.  The  Tiber,  6  Blss.  409;  Th% 
Vancouver,  2  Sawy.  387. 

6  The  New  Jersey,  Olcott,  427 ;  The  Woodrop  Sims,  2  Dods.  83. 

6  The  Exchange,  10  Blatchf.  168. 

7  The  City  of  Baltimore,  5  Ben.  474 ;  6  Amer.  L.  T.  25. 

8  Atlee  V.  Packet  Co.  21  Wall.  389. 

§  393.  Vessels  in  motion  and  vessels  at  rest— It 
is  a  general  rule  that  on  a  collision  between  a  vessel  un- 
der sail  and  one  not  under  sail,  the  presumption  is  that 
the  fault  is  imputable  to  the  vessel  in  motion,  unless  the 
vessel  not  under  sail  was  where  she  should  not  have 
been.  ^  So  where  a  vessel  is  lying  at  a  wharf  ,2  or  is  aground  ;• 
but  a  vessel  unlawfully  at  the  place  where  she  was  in- 
jured, has  no  legal  right  to  demand  redress ;  *  yet  a  vessel 
remaining  at  a  place  longer  than  allowed  by  a  city  ordi^ 
nance  may  still  recover.^  The  vessel  in  motion  can  excuse 
herself  only  by  proving  the  result  an  inevitable  accident. 
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which  could  not  be  expected  or  guarded  against  by  the 
exerdse  of  oidinazy  nautical  8kilL<^  A  vessel  which  moves 
alongside  of  another  becomes  responsible  for  all  injuries 
resulting  from  her  proximity  which  human  skill  or  pre- 
caution conld  have  guarded  against,  t  So,  where  a  ferry- 
boat attempts  to  enter  her  slip,  when  a  tug  lies  with  her 
stem  across  the  slip,  she  must  bear  the  consequences  of 
the  contingency  to  which  she  exposes  herself. ^  Where  a 
steamer  has  b^un  to  make  her  landing  before  another 
has  bq^on  to  move  out,  she  is  entitled  to  complete  it  with- 
out embarrassment  from  the  latter.^  A  moving  vessel 
must  avoid  an  anchored  vessel,  if  reasonable,  practicable, 
and  consistent  with  her  own  safety .i**  Where  a  vessel  at 
anchor,  to  avoid  collision  by  the  too  near  approach  of  a 
tow,  put  up  her  jib  to  let  Uie  tow  go  ahead  of  her,  it  was 
proper  under  the  circumstances,  and  the  tow  is  liable,  i* 
>yhen  the  injured  vessel  is  moored  at  a  pier,  it  is  sufficient 
to  aver  that  the  colliding  vessel  ran  into  her.^  To  entitle 
to  a  recovery  against  a  stationary  neighbor,  such  station- 
ary neighbor  must  be  proved  to  have  been  in  fault.  ^ 

1  WBa 9.  Tbe  Nathaniel  Holmes,  1  B<md,  3S6;  The  Claritaand  Clan, 
5  Ben.  Si5;  The  Baltic,  2  Ben.  454;The  Looisiana,  3  WaU.  164;  The 
Granite  State,  3  WaU.  310;  Bowasv.  The  rioneer  Tow  Llue,'2  Sawy.  21; 
Cnlbertson  v.  The  Southern  BeUe,  ISHotr.SBl;  Stront  v.  Foster,  1  How. 
89;  The  New  York  v.  Bea,  18  How.  223;  The  MUwaukee,  2  Bias.  599; 
The  Scioto,  2  Ware  (Dav.)  35d;  5  N.  T.  Leff.  Obs.  443:  The  Julia  Hu 
Hallodc,  1  Siirague,  539;  Hall  v.  Little,  18  Alb.  L.  J.  152;  Bonn  v.  Mc- 
Comb,  11  La.  An.  336;  Denison  r.  Seymour,  9  Wend.  I ;  The  Masters 
and  Baynor,  1  Brown  Adm.  3*4;  The  Helen  B.  Cooper,  7  Blatchf.  378; 
The  Jennie  Cnshinan,  3  Cliff.  63i>;  'i  he  Percival  Foster,  cited  iu  Lown- 
des on  CoU.  5S;  The  Lincohi,  1  Low.  46:  The  Lochlibo.  3  W.  Rob.  310; 

1  £ng.  L.  &  K  631:  The  Bothnia,  Lush.  52iThe  Peerless.  Ibid.  90;  The 
Palestine,  Holt  B.  B.  52:  The  George,  2  W.  Bob.  386:  The  Kassacho- 
setts,  1  W.  Bob.  371;  The  BataTler,4<rjE^.  L.  &  £.  19;  9  Mooro  P.  C.  2){7 : 
^e  Victoria,  3  W.Bob.  4J;  The  Girolamo,  3  Ha^.  Adm.  169:  The 
Alides,  8  Hags.  Adm.  367;  Sterling  v.  The  Jennie  Cnshman,  3  Clur.63K. 
The  vessel  iu  motion  is  in  foult  for  not  having  a  vigilant  lookout— 
The  Wanata,  4  Ben.  310. 

2  The  Granite  State,  3  WaO.  310;  Amoskeaff  H.  Co.  «.  The  John 
Adams,  17  Ijeg.  Int.  412.  And  see  Saonders  «.  Tlie  Haaover,  2  Quart. 
L.  J.  I. 

3  Kelsey  v.  Barney,  2  Kern.  425;  The  Thomas  A.  Scott,  1  Brown 
Adm.  503. 

4  The  Morning  Star,  4  Biss.  69;  The  Haveiick,  1  Spngae,  23. 

5  O'Nen  «.  Sears,2  Spragne,  53;  The  James  Gray  v.  The  John  Ffeaaer, 
21  How.  184. 

6  The  Express,  01oott>  265;  The  George,  9  Jar.  670;  BaQ  «.  Little.  18 
Alb.  L.  J.  151. 

7  Mills  V.  The  Nathaniel  Hohnes,  1  Bond,  356Lyantb>e  v.  The  Lake. 

2  WalL  Jr.  52;  Bean  v.  The  Mayorka,  2  Curt.  72;  The  I^otty*  Oloott,  329; 
Inman  «.  Funk,  7  B.  Mon.  538. 

8  The  Baltic,  2  Ben.  455:  The  Hope,  2  W.  Bob.  8.  A  haive  rightfully 
moored  at  a  pier,  and  projecting,  is  not  contiibat<ffy  neigiigeDoe— TliA 
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Nellie,  7  Ben.  497;  bo  of  a  canal  boat  moored  at  a  dock— Tlio  Monitor, « 
Blss.  503. 

0  The  State  of  New  York,  3  Ben.  253. 

10  AmOBkeaff  M.  Co.  v.  The  Jobn  Adams,  1  Cliff.  413;  Knowlton  9* 
Sanford,  32  Me.  148:  The  Batavier,  9  Moore  P.  C.  2874  '^^^  Sunnyside,  1 
Brown  Adm.  227 ;  U  U.  S.  208. 

11  The  Emelle,  2  Ben.  416. 

12  The  A.  n.  Wetmore,  5  Ben.  148;  The  Bothnia,  Lnsh.  62. 

13  The  Moxley,  Abb.  Adm.  73. 

§  394.  Limitation  of  liability.  —  The  owners  are 
limited  in  tlieir  liability"  for  a  loss  by  collision  to  the 
amount  of  tlieir  interest  in  the  vessel  and  freight,  ^  to  the 
extent  of  freight  pending  and  tlie  value  of  the  vessel.^ 
The  rule  of  the  maritime  Taw,  so  far  as  it  relates  to  torts, 
was  intended  to  be  adopted  bythe  act  of  Congress  limit- 
ing  the  liability  of  owners.*  The  third  section  of  the  act 
of  Congress  does  not  limit  or  affect  their  liability  for  loss, 
damage,  or  injury  resulting  through  the  fault  of  such  ves- 
sel to  another  vessel  and  her  cargo  from  a  collision.* 
Their  liability  may  be  discharged  by  surrendering  and 
assigning  to  a  trustee,  for  the  benefit  of  the  parties  in- 
jured.6  In  applying  the  provisions  of  the  act,  the  tackle, 
apparel,  and  furniture  must  be  reckoned  as  part  of  the 
*'ship,"  but  not  the  outfit,  such  as  whalinjg  gear,  casks, 
etc.^  If  the  amount  paid  into  court  is  insumcient,  it  will 
bo  apportioned  pro  rata  among  the  owners  of  the  injured 
vessel.  7  The  owners  who  load  their  own  vessel  are  held 
responsible  for  freight  ex  nomine  in  ascertaining  the  limit 
of  their  statute  liability.^ 

1  Norwich  Co.  v.  Wright,  13  Wall.  104;  S.  C.  1  Ben.  156;  The  City  of 
Norwich,  6  Ben.  332:  Ime  «.  Washington  Ins.  Co.  2  Stor\',  176;  llie 
BaJtlmore,  8  Wall.  Z65:  The  Klafi^ara  r.  Cordes,  21  How.  7;  Tho  Epsllon. 
6  Ben.  378;  the  English  statute  distinguished— Caiman  v,  Mcabum,  1 
Bing.  243,  465;  Ihe  Richmond,  3  Hang.  Adm.  431 ;  Brown  v.  Wilkinson, 
15Mees.  &  W.  3:)1:  Dobree  v.  Schroder,  2  Mylue  A  C.  4S»:  'J  lie  Mary 
Carolhie,  3  W.  Rob.  101;  Leycester  v.  Logan,  3  Kay  Sk  J.  44R;  WUson  v, 
Dickson,  2  Bam.  &  Aid.  2.   And  see  Pope  v.  Nickerson,  3  Story,  432. 

2  Allen  V.  Mackay,  1  Sprague,  219;  The  Ann  Caroline,  2  Wall.  649; 
The  Hope,  2  Rob.  8. 

3  Norwich  Co.  v.  Wright.  13  Wall.  127;  Wattson  v.  Marks,  2  Amer. 
I.aw  Beg.  157. 

4  Wright  V.  Norwich  &  N.  Y.  T.  Co.  8  Blatchf.  28;  Cannan  r.  Mea* 
bum.  1  Bing. 243, 4(i5.  'ihe Dundee,  1  Hagg.Adm.  109:  Wilson  v.  Diclc- 
8on,  2  Bam.  &  Aid.  2:  Brown  r.  Wilkinson,  19  Mees.  A  W.  3.;1.  And  see 
The  Benares,  1  Eng.X.  &  £.  637:  Ihe  Richmond,  3  Ilagg.  Adm.  431: 
The  Dundee,  1  Hagg.  Adm.  109;  Moore  v.  Amer.  T.  Co.  24  How.  1.  Ana 
see,  as  to  statutory  construction,  Sandluiau  v.  Breach,  7  Cam.  &  C.  Hi; 
Byegater.  Wardsboro,30Vt.74ti;  Simonds  v.  Powers.  2S  Vt.  854;  Do- 
bree V.  Schroder,  2  Mylne  &  C.  489;  S.  C.  6  Sim.  291.  And  see  Rev. 
Stats,  sec.  4283. 

6  Norwich  Co.  r.  Weight,  13  Wall.  104;  8  Blatchf.  24;  Barnes  r. 
Steanuthip  Co.  6  Phlla.  479,  denying  Walker  v.  Tho  Boston  Ins.  Co.  14 
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Ony»  288.  And  see  Bev.  Stats,  sec.  4383.  Under  the  EngUsli  statute, 
no  provision  is  made  for  the  surrender  of  the  vesset— Norwich  Co.  v. 
Wright,  13  Wall.  118;  Dobree  v,  Schroder.  2  Mylne  &  G.  489;  Brown  «. 
WilKinson,  15  Mees.  &  W.  391 ;  Wilson  v.  Dickson,  2  Bam.  &  Aid.  2. 

6  Swift  V.  Brownell,  1  Holmes,  467. 

7  Norwich  Co.  v.  Wright,  13  Wall.  104 ;  The  City  of  Norwich,  1  Ben.  89. 

8  The  Glancus,  1  Low.  371 ;  Allen  v.  Mackay,  1  Sprague,  319. 

§  395.  Remedy.—In  cases  of  collision,  the  injnred 
party  may  proceed  in  personam  or  in  rem,  or  successively 
in  each  way,  till  he  has  entire  satisfaction;  but  the  reme- 
dies cannot  be  blended  in  one  action,  i    The  proceedings 
may  be  in  rem,  or  the  lien  may  be  waived,  and  proceed- 
ings in  personam  may  be  maintained  against  the  master 
and  owners.^    A  suit  cannot  properly  be  brought  against 
a  vessel  in  rem  and  her  owner  in  personam,  unless  he  is 
also  master.8  The  right  to  recover  for  a  loss  by  a  collision 
does  not  cease  by  an  abandonment  to  underwriters.'*  The 
libellant  is  entitled  to  the  full  amount  of  his  damage,  not- 
withstanding he  has  received  partial  indemnity  from  the 
underwriters,^  and  although  the  insurance  had  Jjjon  paid 
for  a  total  loss.^    Damages  for  injuries  from  defects  of  a 
dock  are  recoverable,  notwithstanding  the  landine  was 
effected  on  a  Sunday."^    The  owners  of  the  vessel  £.iling 
to  comply  with  the  regulations  of  the  statute  may  recover 
half  damages,  if  the  other  vessel  was  in  f  ault.s    A  vessel 
may  recover  damages  if  the  violation  of  the  law  in  no  way 
contributed  to  the  collision;  ^  so  it  is  no  defense  to  an 
action  by  a  passenger  that  he  was  travelling  in  violation 
of  a  State  law.^<)    A  claim  for  damages  exists  against  a 
vessel  of  the  United  States  guilty  of  a  maritime  tort.iA 
A  suit  at  common  law  by  one  vessel  will  not  prevent  a 
suit  in  admiralty  by  the  other  vessel.12   Where  there  are 
several  tows,  a  fault  on  the  part  of  one  will  not  prevent  a 
recovery  by  another. ^^  Where  one  of  the  colliding^  steam- 
ers was'discharged  from  custody  on  a  stipulation  for  her 
value,  which  was  in  amount  less  than  one-half  of  the 
damages  awarded,  the  libellants  could  not  recover  from 
the  other  steamer  the  deficiency.  1*    Where  the  collision 
was  the  remote  and  not  the  proximate  cause  of  the  iniupy, 
the  party  cannot  recover.  i»    Laches  are  not  imputable  to 
libellant  in  waiting  two  years,  if  the  respondent  vessel 
has  not  changed  hands.  i« 

1  Citizens'  Bnnk  v.  Nantncket  S.  B.  Co.  2  Story.  58;  The  Rlctamond, 
S  Hiunr.  Adm.  431;  The  Yoimg  America,  1  Brown  Adm.  466;  Tlie  Hope, 
1  wTKoU.  IM;  Tie  Volant,  fw.  Rob.  883.  *^ 


2  The  Belfast Jf  Wall.  643;  Sturgis  v.  Boyer,  24  How.  110;  Cbaniber- 
lahi  V.  Ward,  21  How.  639. 

3  The  Richard  Doane.  2  Ben.  112,  discussing  Newell  v.  Nortosi.  k 

WaU.  257. 
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4  Newell  V.Norton,  swan.  257. 

5  The  Avon,  18  Int.  Bev.  Bee  166. 

6  The  Metis,  6  Ben. a05:  Newell  v.  Norton,  3  WaOL  257;  The  Monti- 
cello «.  Molllson,  17  How.  152;  The  Manistee,  7  Blss.  35. 

7  Sawyer  v.  Oakman.  7  Blatchf.  290;  1  Low.  134;  Philadelphia  Ac.  Co. 
r.  Philadelphia  S.  Go.  23  How.  209.   See  ante,  S  851. 

8  Chamberlain  V.  Ward,  21  How.  548. 

9  The  Maverick,  1  Spragne,  23;  The  Leopard,  3  Ware,  (Dav.)  193; 
Bosworth  V,  Swansey,  10  Met.  363. 

10  The  D.  S.  Gregory,  2  Ben.  228;  1  Amer.  L.  T.  96. 

11  The  Siren,  7  WalL  156;  The  Swallow,  1  Swahey,  90;  The  Clara,  1 
Swabey,  1. 

12  The  Ann  and  Mary,  2  W.  Bob.  189:  Knox  v.  The  Nlnetta,  Crabbe, 
534.  And  see  The  John  and  Mary,  Swabey,  471. 

13  The  Morton,  1  Brown  Adm.  141 ;  The  New  Philadelphia,  1  Black,  62. 

14  The  City  of  Hartford  and  The  Unit,  11  Blatchf.  290 :  The  Ahibama 
and  The  Gamecock,  11  Blatchf.  482. 

15  The  Union,  2  Blss.  18. 

16  The  Frank  Moffat,  11  Gh.L.N.  114. 

§  396.  Parties^— The  master  has  authority  to  brine  an 
action  in  his  own  name  for  damages  by  collision:  ^  Where 
he  is  part  owner  he  may  represent  the  insurer's  claim  for 
the  loss  of  the  cargo,  and  enforce  it  in  rem  and  in  per^ 
sonam,^  The  owners  of  the  vessel  may  bring  action  for 
damages  without  joining  the  joint  owner  of  the  cargo.^ 
Where  a  collision  is  by  the  joint  act  of  two,  both  may  be 
joined  as  defendants;  but  u  charged  with  distinct  acts, 
and  there  is  no  privity  between  them,  or  concert  or  unity 
of  purpose,  they  cannot  be  loined.^  All  the  owners  of  the 
injured  vessel  should  be  jomed  as  libellants.^  New  par- 
ties may  be  added,  and  parties  improperly  joined  may  on 
motion  be  stricken  out  ;^  but  this  does  not  authorize  the 
substitution  of  one  sole  libellant  for  another.  7  A  party 
who  has  stood  by  during  the  contest  in  a  case  of  collision 
and  taken  no  part  in  it,  cannot  share  in  the  proceeds  on 
the  sale  of  the  vessel,  until  the  claim  of  the  prosecuting 
party  is  satisfied.^ 

1  The  Una, 5  Ben.  198!  The  Commander-in-Chief,  1  Ware, 43;  House- 
man V.  The  North  GaroUna,  15  Pet.  40;  McKinlay  o.  Morrlsh,  21  How. 
343. 

2  Newell  V.  Norton,  3  Wall.  257;  The  Bichard  Doane,  2  Ben.  112. 

3  The  Metis,  5  Ben.  206:  The  Commander-in-Chief,  1  Ware,  43;  The 
Commerce,  1  Black,  574;  Newell  v,  Norton,  3  Wall.  257. 

4  Atkinson  v.  The  B.  B.  Hamilton,  1  Bond,  536 ;  Frets  v.  Bull,  12 
How.  466;  Burke  v.  The  M.  P.  Bich,  1  Cliff.  312:  The  D.  S.  Gregory,  2 
Ben.  237;  The  New  Philadelphia,  1  Black,  62;  Gordon  v.  The  Mary  J. 
VauGThan,  2  Ben.  47;  14  WalL  258;  Colegrove  v.  N.  T.  &  N.  H.  B.  B.  Co. 
20  NT  Y.  492. 

5  The  Bichard  Doane,  2  Ben.  113 ;  Bretz  v.  Bull,  12  How.  466. 
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6  The  Coinmaader>in-Cliief ,  1  WaU.  4S. 

7  Tbe  Detroit,  1  Brown  Arlm.  145. 

8  Woodwortb  v.  Insuruice  Ck>.  ft  Wall.  87;  The  Sameon,  8  W.  Bob. 
451;  The  Clara,  Strabey,  1. 

§  397.  Rule  of  damages.— Where  tbe  collision  is  not 

willful,  the  general  rule  of  damages  that  the  owner  of  the 
injured  vessel  is  to  receive  is  a  remuneration  which  will 
place  him  in  a  situation  in  which  he  would  liavo  been  but 
I  or  the  collision.  ^  The  actual  loss  at  the  time  and  place  of 
the  injury  is  the  measure  of  damages,^  and  every  neces- 
sary incident  directly  connected  with  the  damage  becomes 
part  of  the  actual  loss;^  as  the  Joss  consequent  on  passen- 
gers being  prevented  from  going  in  the  boiat ;  '^  salvage  ex- 
penses and  other  charges  necessarily  paid  in  rescnins  the 
vessel  and  cargo.^  In  measuring  the  damages  all  the 
dh'ect  and  immediate  consequences  are  to  be  considered, 
as  loss  of  freight,  detention,  expensei  etc.®  The  owners  of 
the  vessel  injured  are  entitled  to  full  Indemnity,  7  but  not 
for  such  damage  as  might  have  been  reasonably  avoided 
by  the  exercise  of  ordinary  skill  and  dili^ence.^  if  the 
vessel  be  totally  lost  the  rule  of  conmensatiou  is  the  mar- 
ket value  of  the  vessel  at  the  time  other  destructiou,^  im- 
mediately prior  to  the  conision,i<>  at  the  time  and  place  of 
the  loss;  ^i  what  she  would  have  brought  in  tho  ordinary 
course  of  the  sales  of  vessels, i^  and  if  sold  in  a  foreign 
port  the  value  just  prior  to  the  collision  less  the  process 
of  the  sale,i8  in  the  currencv  of  the  country  where  the  i' 
jury  occurred,  or  its  equivalent  .in  the  country  where  ? 
is  brought.!*  Tlie  rule  as  to  the  market  value  held  n 
apply  where  it  appears  that  no  such  thing  as  a  rnnr. 
price  exists. i^  where  an  experienced  and  capable  mas 
ter,  in  good  faith,  and  upon  advice  of  two  other  shipmas- 
ters, abandoned  the  vessel  and  cargo  in  conscqaence  of 
the  injury  by  a  collision,  the  value  of  the  vessel  and  cargo 
should  be  taken  as  a  total  loss  in  estimating  tho  damages. ^^ 
Where  a  vessel  was  raised  and  put  upon  ways,  and  ^vas 
found  not  worth  repairing,  and  was  sold  at  auction,  tbe 
owner  may  recover  as  for  a  total  loss,  less  the  sum  for 
which  she  was  sold,  and  in  addition  the  cost  of  raising  her 
and  putting  her  on  the  ways.^?  The  whole  value  of  a  ves- 
sel and  cargo  sunk  by  a  collision  may  be  allowed,  notwith- 
standing there  was  no  proof  that  the  libellants  bad  tried  to 
raise  her,  or  that  she  could  not  be  raised ;  ^'^  but  not  where 
it  appears  probable  that  she  could  be  raised  without  much 
expense  and  be  restored  to  her  owner.i* 

1  The  Baltimore,  8  Wall.  386;  Williamson  v.  Barrett,  13  How.  101: 4 
McLean,  &j9;  The  Bhode  Island,  Abb.  Adm.  103;  Tbe  Al6DX>o.7  Beib 
I2dj  Iba  GazeUe.  2  W.  Bob.  279.  -^^vv^t,  i  jh* 


419  GouuaiOK.  §  39a 

2  Smith  V.  CoBdiy,  1  How.  28;  WiUlamson  v.  Bairett,  13  How.  113; 
The  Aleppo.  7  B^n.  125;  The  Argus,  Olcott,  315;  Tho  Dundee,  1  Hswg. 
Adm.  100;  The  OazeUe.J  W.  Rob.  279;  The  Blossom,  Olcott,  188;  TUe 
NarragiaBsett.  OlcotW^M;  The  New  Jersey,  Olcott,  444. 

3  The  Rhode  Uland^  Abb.  Adm.  102;  The  Narragansett.  Olcott,  888* 
The  Momiuj  Star,  4  Biss^  G2^;  Ttad  D.  S.  Gregory,  3  Beo.  2^7. 

4  Ralston  V.  The  State  Rljbts^  Crabbe,  22. 

5  The  Narragansett,  Olcott,  388. 

6  The  Granite  State,  3  Wall.  310 ;  The  Oountess  of  Durham,  9  Month. 
Law  Mag.  279:  The  Black-rriuce,  Lush.  573;  The  Clyde,  Swabey,  23;  The 
Pactolus,  Ibid.  173;  The  InHezlble,  Ibid.  200. 

7  Williamson  r.  Barrett,  13  How.  101 ;  The  Aleppo,  7  Ben.  125;  Clarke 
V.  The  Fashion,  3  Ware,  (Dar.)  339.  And  see  The  Syfaax,  3  Blatchf.  2d5. 

8  The  Baltimore,  8  Wau.  887;  The  Eliza  Sb  Abbey,  Blatchf.  &  11. 441 ; 
Reeves  9.  llie  Constitution,  Otln.  585;  The  Atlaiitlo  &  O^densburgh, 
Nowb.  144i  The  Flyliiff  FMit  8  Moore  P.  C.  88:  Brown  &  L.  488;  1  lie 
WooUrop  Sims,  2  Dods.  85{  The  Lotus,  Holt  R.  R.  181;  The  Lena,  Ibid. 
61. 

9  The  Baltimore,  8  Wall.  386;  The  New  Jersey,  Olcott,  415, 444:  WU- 
Uamsou  v.  Barett,  13  How.  191;  Cramer  v.  Allen,  5  Blatchf.  248;  'i  he  Jo- 
seph D.  Dyer,  7  Beo.  8&»:  Meiffs  v.  TUe  Northerner,  1  WaU.  <id2 ;  1  Wash. 
T.91. 

10  The  Mary  Caroline,  8  W.  Rob.  101:  The  Granite  State,  3  WaU.  310; 
The  Ann  Caroline,  2  Wall.  638 ;  The  Baltimore,  8  Wall.  886:  The  Rebecca, 
Blatchf.  «  U.  847;  The  Colorado^  1  Brown  Adm.  413;  The  Clyde, 
Swabey,23;  The  Iron  Masterrlbld.  443;  Dobree  «.  Schroder,  2  Mylne 

&C.489^ 

11  Dyer  v.  Natioiial  8.  S.  Co.  7  Ben.  395;  Cramer  «.  Allen,  5  Blatchf. 
249. 

13  The  Colorado,  1  Brown  Adm..  411. 

13  The  South  Sea,  Swabey,  114. 

14  Cramer  O.Allen,  5  Blatchf.  248.  • 

15  The  Cayuga,  2  Ben.  128. 

18  Swift  v.BrowneU^l  Holmes,  467. 

17  The  Nebraska,  8  Ben.  361. 

18  TheMetis,5Ben.308., 

19  The  Baltimore.  8  Wall.  888{  The  Columbus,  8  W.  Rob.  U8;  The 
Empress  £ugenle,  Lusdi.  138. 

§  398.  AUo^vance  for  repairs^— The  eeneral  meas- 
ure of  damages^  where  repairs  are  practieable,  is  such  a 
sum  as  will  restore  the  vessel  to  her  former  condition.* 
The  party  is  to  bo  put  in  the  same  situation  as  nearly  as 
possible  as  he  would  liave  been  bad  no  collision  taken 
place  ;^  the  actual  cost  and  reasonable  expenses  of  rais- 
mg;  and  repairing  a  sunken  vessel.^  Where  a  vessel  is 
acftuall'y  sunk,  liei^  owner  is  not  bound  to  go  to  any  ex- 
pense to  raise  her ;  <  but  an  item  of  expense  for  raising  her 
vrill-  bo  allowed  if  It  does  not  appear  that  more  was  done 
than  was  sufdcient  to  enable  proof  to  be  given  that  she 
could  not  be  repaired  without  too  great  expense.^  Al- 
thojugh  the  Bunken  vessel  is  raised  and  repaired*  yet  if 
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fhere  was  nothing  to  show  that  it  was  done  in  bad  faith, 
and  the  cost  with  the  loss  of  her  use  exceeds  her  valae 
when  repaired,  her  full  value  at  the  time  of  the  loss  may 
be  allowed.*  The  owners  are  entitled  to  full  expenses  for 
repairs,  although  they  may  make  her  more  valoable  than 
she  was  before  the  colUsion.7  The  role  of  insurance  of 
one-third  off,  new  for  old,  does  not  apply  in  collision.*  If 
the  owner  of  the  injured  vessel  has  repaired  with  pru- 
dence, skill,  and  diligence,  and  acting  as  a  wise  owner, 
not  insored,  the  wrong  doer  may  in  some  extreme  cases 
be  liable  for  even  more  than  the  value  of  the  ship,  if  tiie 
excess  is  made  up  by  an  unexpected  amount  of  demur- 
rage;* but  conjectural  damages  based  upon  her  service- 
ability will  not  be  allowed^*  So,  full  charges  for  repairs 
should  not  be  allowed  when  the  boat  was  old  and  some- 
what decayed.^^  If  the  vessel  received  injuries  that  could 
not  be  repaired,  damages  are  allowed  for  her  impaiied 
value.^  Kegard  may  be  had  to  the  expense  and  loss  in- 
curred bv  the  owner,  and  the  jury  must  settle  the 
amount.^ 

1  The  Gayngs,  14  Wan.  STB;  1  Ben.  ISS:  7  Blstclif.  I»;  Tim  Bam- 
more.  8  WalL»5:  The  Ann  Caroline,  2  WalLfiSS;  The  Isaac  Newton,  4 
Blatchf .  21 :  Vaiione  v.  The  Lake,  2  WalL  Jr.  63 ;  The  Bbode  lalaiid,  2 
Blatchf.  113;  Abb.  Adm.  100;  The  D.  S.  Gzegory,  2  Ben.  227. 

2  The  Onmite  State,  3  Wan.  310;  The  Blossom, Oksott,  188;  Tlia  Hew 
Jersey,  Olcott,  415;  The  GaieUe,  2  W.  Bob.  27S. 


3  The  Wbarlne  o.  DlcUnson,  17  How.  175 :  Wllllsinson  v.  BsRetfc, 
13  How.  118;  The  Nebraska,  3  Ben.  262;  The  Empress  Eogenie,  I«iish. 
138;  The  D.  8.  Ckegory,  2  Ben.  227;  The  Monitor  and  HiUTl  Biaa.  28^ 

4  TheFalcon,19Wan.79;  TheCkdnmbii8,SW.Boh.UBL 
8  The  America,  11  Blatchf.  488. 

8  The  Bristol,  10  Blatchf.  537.  And  eompare  The  Ba88ia»  4  Ben.  572. 

7  The  Santee,  8  Blatchf.  1 :  The  Paetolns,  Swabey,  173;  The  Balti- 
more, 8  WalL  386;  The  Clyde,  Swabey,  23;  The  Catharine  «.  Diddnaon, 
17  How.  178. 

8  The  Baltimore,  8  Wan.  3W:  The  Cattiarine  «.  DJcMiwon,  17  How. 
170:  The  Clyde.  Swabey,  23;  The  Paetolns,  Swabey JL73:  The  Gaaelte, 
2  W.  Bob.  270:  8  Jnr.  429;  The  Nautilus,  Ware.  629;  Wnilamaon  «.  Bai^ 
rett,  13  How.  101 ;  The  Isaac  Newton,  4  Blatchf.  21. 

0  The  Olancns,  1  Low.  372,  distlngnishing  the  irmpw  TTmeiilw, 
Lush.  138. 

10  Petty  V.  Merrin.  8  Blafeehf.  447;  12  Blatchf.  11;  The  Hhmm  Hewton. 
Abb.  Adm.  11;  Thist.  John, 7  Blatchf. 220;  2 Ben. US;  The  VSveitta, 
8  Blatchf.  630. 

11  The  W.  H.  Oark,  6  Blss.  310;  The  Bhode  lUand,  1  Blafeehf. 883; 
Oloott,606. 

12  Atchison*.  The  I>r.  Franklin,  14 Ho.  63;  The  Blossom, OleoCt,  184. 

13  Hooisam  v.  BeU,  2  Camp.  616;  The  Bhode  Island,  Abb.  Adm.  184, 
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g  999.  AUowanoe  for  domofTagft.— Compeiuation 

may  include  a  reasonable  allowance  for  demnrrage  toi 
unavoidable  detention  dnring  ropaira.i-  There  !a  no  »et- 
tied  role  as  U>  the  measure  of  allowance  for  delay  and 
'"""  it  trips;^  but  probable  future  e: — ' " 


ble;'afai]'inar!ret  value  may  bo  charged  for  the  time  Bha 
(snecessatily  detained;* and  In  the  abBenceof  aioatltet 
value,  the  value  of  Buch  use  to  the  owner  in  the  business 
In  which  she  was  engaged  at  the  time  of  the  coltlaion;^ 
the  estimate  of  persons  acquainted  with  the  business,  its 
cbamcter  and  probabie  continuance,  and  Its  recent  ro- 
snlta.*  Compensation  for  demurrage  ia  allowed  to  a  mhal- 
Ing  ship, 'and  to  a  yacht  the  price  she  could  have  been 
let  for,"  and  to  a  pilot-boat,*  but  only  for  the  value  of  her 
lue  aa  a  vessel,  exclusive  of  services,  stores.  etc,'°  Thft 
of  the  injured  vessel  may  recover  a  fair  value  for 

~-~^"-- ----'—-  • jiace  was  supplied  by  a 

_, „ expense  of  a  substituted: 

■boatji'  or  a  per  diem  allowance,^*  The  charge  for  lay. 
days  In  a  charter  party  tumifhes  no  test  to  fletermiDB 
the  damages  for  detention."  The  loss  of  the  service  of 
the  vesaelmuBt  be  shown;!'  tHt  a  coasting  steamer,  dur- 
ing the  busy  season,  may  be  presumed  to  have  lost  em-, 
ployment."  Allowance  for  detention  of  barge  in  tow  will' 
not  be  made  unless  the  libel  states  to  whom  the  barges 
and  the  goods  tliey  carry  belonged."  Tlie  compensation 
ma;  include  charges  for  wharfage, i'  charges  for  tlie  time 
of  one  of  the  owners  and  of  the  crew, i>  loss  of  wages;^ 
and  salary  and  board  of  the  master,  while  superintending- 
repairs,  are  proper  charges."  So,  Hervlces,  board,  tiaveE 
li)g  eipenses,  and  incidental  expenaea  of  au  agent  sent  ini 
good  faith  toadyise  and  assist  tiio  master,  are  allowable.** 
^HThen  a  vessel  is  sunk  ind  full  damages,  as  for  a  total 
loss.  Is  awarded  demuri  ^^e  is  not  allowed  " 

BiU.aS^STi  IbeMorainLthULT  411UB  ,.  il.o  A.  na'ntluinSiilo 
£  Qen.Ai  l(  Wall  sSs,  The  8-ini  G.il>  Itlilqi  I  ^  MiiruH  r  crouiili! 
jWalLaSi.  Thpiiipciltm- aw»i>3"   Tuoitiioil.T     m     innn-bf  TIS, 

OlCOtt.  BOa,  AU     \ilin    HI.  U   111   nn       r    11     k  V  I   V   Ij.iuit»»( 

«    TlioRliodo  Island,  2  Bla 

)    The  Us;llcncr,  1  Browt 

Dam  s.  &  A.~a«. 
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The  Gaynga,  2  Ben.  12S;  7  Blfttcbf.  885;  14  Wall.  270;  J0II7  v.  Tern 
Haute  DTu.  Co.  6  McLean.  2S7;  Williamson  v.  Barrett.  13  How.  101; 
Barrett  v.  Williamson,  4  McLean,  5S9.   But  see  The  Rhode  Island. 
Abb.  Adm.  103;  Sidney  v.  Condry,  1  Bow.  28;  Blaiichard  v.  Ely,  21   , 
Wend.  849;  The  Gazelle,  2  W.  Bob.  515;  The  Apollo,  0  Wheat.  963. 

4  The  Stormless,  1  Low.  153. 

5  The  Mayflower,  1  Brown,  380,  commenting  on  and  explaining 
Smith  V.  Condry,  1  How.2A;  Williamson  v.  Barrett,  13  How.  lOI;  Tlie 
Aleppo,  7  Ben.  128;  The  Gazelle,  2  W.  Rob.  279;  The  Clarence,  3  W. 
&(A).^;  Stuigis  o.  dough,  1  Wall.  2(i9. 

6  The  Transit,  4  Ben.  138;  The  EmUie,  Ibid.  235;  The  Cayoga,  7 
Blatchf  .  885. 

7  Swift  V.  Brownell,  1  Holmes,  467. 

8  The  Walter  W.Pharo,!  Low.  437. 

9  The  Transit,  4  Ben.  138;  The  Cayuga,  2  Ben.  135. 

10  The  Transit,  4  Ben.  138;  The  EmUie,  Ibid.  235. 

11  The  FaYorita,  8  Bhitchf.  543;  The  Cayuga,  7  Blatchf.  88S;  14  WaD. 
270;  The  Mayflower,  5  Am.  L.  T.  367;  The  Transit,  4  Beu.  138;  TheOa- 
Xuga,  7  Blatchf.  885. 

12  The  Favorlta,  4  Ben.  134;  The  Caynga,  2  Ben.  125;  7  Blatchf.  88S;  14 
WaU.  270;  The  Sunnyside,  1  Brown  Adm.  415. 

13  The  W.  H.  Clark,  5  Biss.  310;  Williamson  «.  Barrett,  IS  How.  101; 
The  B.  L.  Mabey,  4  Blatchf.  440. 

14  The  Hermann,  4  Blatchf.  442;  Williamson  v.  Barrett,  13  How.  lOL 

15  The  Baltic,  3  Ben.  197;  Williamson  v.  Barrett,  13  How.  101. 

16  The  Stormless,  1  Low.  153. 

17  The  Morning  Light,  4  Biss.  62. 

18  Vantine  v.  The  Lake,  2  Wall.  Jr.  53. 

19  Vantine  v.  The  Lake,  2  WaU.  Jr.  52. 

20  The  Narragansett,  1  Blatchf.  211 ;  Tantine  v.  The  Lake,  2  WalL  Jr.AL 

21  The  Sunnyside,  1  Brown  Adm.  415. 

22  Hobson  0.  Lord,  92  U.  S.  397. 

23  The  Columbus,  3  W.  Bob.  158;  The  Empress  Eogenie,  Liusb.  138* 
The  Inflexible,  Swab.  82. 

§  400.  Allowance  of  interest.— On  damages  sus- 
tained by  a  collision,  interest  should  be  allowed  from  the 
day  on  which  the  injury  happened  to  the  day  when  judg^ 
ment  is  rendered  for  them,^  upon  the  value  of  the  vessel 
for  the  time  she  is  undergoing  repairs,^  on  the  sum  paid 
for  repairs.8  The  allowance  of  interest  is  a  matter  of  dis- 
cretion.^ It  ought  to  be  at  a  uniform  rate,  and  not  vaiy- 
ing  with  the  laws  of  the  several  States.^ 

1  The  Morning  Star,  4  Biss.  62 ;  The  America,  11  Blatchf.  48& 

2  The  Bhode  Island,  Abb.  Adm.  100. 

3  The  Baltic.  8  Ben.  195;  The  Baltic,  3  Ben.  197;  Adams  9.  Hm 
Ocean  Qneen,  5  Blatchf.  493. 

4  The  Aleppo,  7  Ben.  136;  Egbert  v.  Baltimore  Ac.  B.  R.  Cki.  S  B 
223;  Allen  o.  Mackay,  1  Sprague,  219;  Lincoln  o.  Claflln,  7  WaUL  US. 

5  Bemmenway  v.  Fisher.  20  How.  255;  The  Aleppo,  7  Ben.  las. 
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§  401.  Allo^vance  for  loss  or  damage  to  cargo. 

The  owners  of  a  vessel  wrongfully  injured  by  a  collis- 
ion may  recover  for  injury  done  to  the  cargo,i  to  its 
full  value  if  totally  lost,'-*  the  value  to  be  estimated  from 
the  value  at  the  port  of  shipment,  including  expenses 
of  transportation  to  the  place  of  collision,  the  lading 
of  the  cargo,  etc.,  and  interest  at  six  per  cent,  per  an- 
num,8  the  value  of  the  cargo  at  the  market  price  at 
the  home  port  of  the  injured  vessel  at  the  time  it  would 
ordiuarily  have  arrived  there,**  its  value  at  the  time  and 
place  of  shipment,  without  including  loss  of  jirolits  which 
would  have  been  realized  by  completing  the  voyage.^ 
Future  profits  may  be  allowed  as  damages,  but  specu- 
lative and  merely  possible  jprotlts  cannot  bo  allowed.^  The 
damage  should  be  ascertained  by  a  proper  examination 
and  appraisal,  or  by  a  sale,  upon  notice  to  respondents.  ^ 
A  loss  not  directly  attributable  to  the  collision,  but  to  an 
error  of  judgment  on  sale  of  the  goods,  should  not  be  in- 
cluded. 8  "When  the  owner  of  a  cargo  expects  to  recover 
damages  for  injury  thereto,  it  is  improper  for  him  to  sell 
the  goods  at  private  sale,  and  without  notice  to  the  party 
to  be  charged.^  "Where  damages  are  recovered  for  the 
loss  of  cargo,  they  may  properly  include  an  allowance  in 
the  nature  of  freight  for  the  voyage  as  far  as  performed,^ 
and  which  the  vessel  was  eammg  at  the  time,  deducting 
expenses,  1^  or  the  amount  of  freight  paid  to  a  substituted 
vessel.  1^  The  owners  of  the  colliding  vessel  will  not  be 
liable  for  the  loss  of  goods  by  a  collision  unless  they  are 
to  blame.  13 

1  The  Commerce,  1  Black,  574;  The  Commander-in-Chief,  1  Wall.  i3. 

2  The  Narragansctt,  Olcott,  2S5;  The  Bussla,  8  Ben.  479;  The  Com- 
mander-in-Chief, 11  Wall.  43. 

3  The  Monticellor.  MolUson,  17  How.  152;  The  Glaucus,  1  Low.  371 ; 
The  Aleppo,  7  Ben.  125:  The  Anna  Maria,  2  Wheat.  327:  Adams  v.  The 
Ocean  Queen,  7  Biatchf.  494;  Smith  ».  Condiy.l  How.  28;  The  Lively, 
1  Gall.  315:  Seaman  v.  The  Crescent  City,  I  Bond,  113;  The  Mary  J. 
"Vaughany^  Ben.  50;  14  Wall.  25d,  explaining  The  Bossia,  8  Ben.  471:  4 
Ibid.  572.  Interest  on  value  of  cargo— The  Apollon,  9  Wheat.  362 ;  The 
Anna  Catharina,  6  C.  Boh.  10. 

4  Swift  V.  Brownell,  1  Holmes,  467;  The  Joshua  Barker,  Abb.  Adm. 
S15. 

6  The  Mary  J.  Yaughan,  2  Ben.  47;  Smith  o.  Condry,  17  Pet.  20;  1 
How.  28. 

6  The  Mayflower,  1  Brown  Adm.  887;  Lacour  v.  The  Mayor  Ac.  3 
Duer,  406;  St.  John  v.  '1  he  Mayor  &c.  6  Duer,  315:  Walter  o.  Post,  6 
£uer,d63:  Allison  v.  Chandler,  11  Mich.  542:  Sewail's  Falls  Bridge  v« 
yisk,  23  N.  H.  171 ;  Grifllen  v,  Colver,  16  N.  Y. 

7  The  Thomas  Kiley,  3  Ben.  228. 
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8  Seaman  0.  The  Crescent  City,  1  Bond,  lOS. 

9  The  Thomas  Elley,  3  Ben.  228. 

10  The  Glaucus,  1  Low.  3S6;  The  Baltimore,  8  Wall.  885;  Tindall «. 
Bell,  11  Mees.  &  W.  22J:  The  Ann  Caioliiie,  i  Wall.  5J^  The  Kebecca, 
BlatcUf.  &  H.  347:  TlioNew  Jbfdey,  Olcott.  444;  '1  he  Cayuga.  14  WalL 
278;  1  Den.  171;  7  Blatchf.  3ij;  'Iho  Ilcroluo,  1  iSen.  22U;  tvuiiainson  v. 
Barrett,  13  IIow.  101 ;  £;gbert  v.  Baltimore  Ac.  Co.  2  Ben.  225;  'J  be 
Bliodo  Island.  Abb.  Adm.  104:  TboG;izeirj.  2  W.  Rob.  27.;:  'i  he  Canada, 
Lush.  5io;  Yntcs  v.  Whyte,4  Bll^^  (N.  C.J  272;  Jouud  v.  Whyte,  2  Jar. 
303;  'iho  £olides,  3  IIa{,%  Aum.  Sbl. 

11  Williamson  0.  Barrett,  13  How.  101 ;  4  McLean,  X9, 

12  The  Torkshlremau,  2  Ilag?.  Adin.  30,  note. 

13  The  New  Jersey,  Olcott,  448;  Crosby  v.  Fitch,  12  Conn.  410;  "WH- 
ltumH}n  V.  Grant,  1  Conn.  4o7. 

§  402.  Cseznplary  damases.— If  a  vessel  be  not  pur- 
posely mil  into,  compensatory  damages  only  are  allowed, 
to  enable  the  owners  to  put  her  in  as  good  order  as  before; 
bat  no  allowance  is  to  be  made  for  Hupx)i>sed  nrollts.^  In 
general,  damages  for  collision  sliould  not  include  expect- 
ant profits  ;  but  when  the  collision  is  intentional  and  ma- 
licious, they  may  be  allowed  as  exemplary  damages.'-^  If 
a  boat  is  purposely  run  into,  vindictive  damages  may  be 
given.8  In  the  case  of  a  willful  and  malicious  collision, 
damages  may  be  above  the  amount  of  tbe  actual  injury.* 
Legal  design  is  imputable  where  the  consequences  ueces- 
flarily  flow  from  the  acts  of  the  parties. *  Where  in  a  col- 
lision a  skiff  was  injured,  and  lioellant  seriously  maimed, 
BO  as  to  partially  disable  bim  for  life,  and  his  son  was 
drowned,  the  court  allowed  as  damages  the  cost  of  re- 
pairs to  the  skiff,  compensation  for  loss  of  its  use,  cost  of 
cure  of  libellant,  and  a  sum  of  money  as  compensation  for 
his  sufferings,  wages  which  himself  and  sou  could  have 
earned  up  to  time  of  decree,  and  compensation  for  bis  per- 
manent aisability  in  a  present  amount,  representing  the 
Income  of  his  ordinary  labor  for  one-third  of  his  expecta- 
tion of  life,  according  to  the  mortality  tables  .^ 

1  steamboat  Co.  v.  Wbllldln,  4  Harringr.  228;  The  Narraganaett,  Ol- 
cott, 24ti:  The  Lotty,  Olcott,  329;  Myers  v.  Perry,  1  La.  An.  372;  Cnsfr' 
mlus  V.  Spiiiauce,  4  Uarriug.  315. 

2  The  Newhan,  3  Ware,  105. 

3  Steamboat  Co.  0.  WbiUaea,  4  Hsurbig.  228. 

4  BaLstonv.  The  Stato  Bights,  Crabbe.22.  And  see  Waring  v.  Clarke, 
B  How.  441 ;  New  Jersey  S.  K.  Co. v.  Merchants'  Bank,  a  UowJiSS;  SmUli 
r.  Condry,  1  How.  28. 

5  Catlln  V.  Springfield  Ins.  Co.  1  Sam.  446,  distinguishing  Ferolvala. 
Eickey,  14  Johns.  257;  ScoU v.  Shepherd,  2  W.  BiaOu  892. 

6  Miller  v.  The  W.  Q.  Hewes,  1  Woods,  383. 
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§  403.  Loss,  when  divided.— The  loss  will  be  divided 
in  three  cases:  first,  when  there  is  no  fault  on  either  side; 
aecond,  when  the  fault  is  inscrutable;  and  third,  when 
both  vessels  are  in  fault,  i  Where  there  is  no  fault  on 
either  side/-^  or  if  it  cannot  be  ascertained  where  the  fault 
lies,  the  damages  will  be  divided.^  Where  the  evidence 
on  both  sides  is  conflicting  and  nicely  balanced,  the  court 
"Will  be  guided  by  the  probabilities  of  the  respective  cases 
set  forth,  and  damages  be  divided.*  Wliero  there  is  rea- 
•Bonable  doubt  as  to  which  party  is  to  blame,  the  loss  must 
be  sustained  by  the  one  on  whom  it  has  fallen.^  Where 
both  parties  are  in  fault  the  loss  will  be  divided,^  although 
one  may  be  much  more  in  fault  than  the  other, ^  unless  it 
appears  that  there  was  a  great  disparity  of  fault, ^  or  they 
will  be  apportioned  in  some  other  more  appropriate  rate, 
looking  to  the  facts  ;^  but  the  doctrine  of  apportionment 
where  there  is  mutual  fault  cannot  apply  against  a  third 
Tessel.i^*  Tne  maritime  law  departs  from  the  natural  law 
and  the  common  law,  that,  where  there  are  mutual  faults, 
neither  party  has  a  remedy  upon  the  other,  ii  Where  the 
propeller  had  not  a  proper  lookout,  and  the  schooner  had 
no  light,  the  steamer  had  no  right  to  demand  that  the 
damages  should  be  divided  in  a  case  of  collision,  as  where 
both  were  in  fault.^^  Where  a  collision  occurs  by  the 
willful  fault  or  intentional  wrong  of  both  parties,  the 
damages  will  not  be  apportioned,  but  the  libel  will  be  dis- 
missed. 18  So,  where  the  libellant  was  guilty  of  gross  fault, 
and  that  of  respondent  in  any  degree  doubtful,  the  dam- 
ages will  not  be  divided,  i*  Where  the  damages  were 
caused  by  rimning  against  a  pier,  and  both  were  in  fault, 
the  land-owner  for  creating  an  unlawful  obstruction,  and 
the  vessel  because  her  pilot  was  ignorant  or  negligent,  the 
damages  should  be  divided. ^^  Where  a  tug  and  tow  con- 
stituted one  party,  and  a  propeller  the  other,  and  all  three 
in  fault,  the  damages  were  divided  equally  between  all.i* 
But  this  rule  is  applicable  only  where  both  vessels  were 
injured,  17  it  does  not  apply  to  the  loss  of  cargo  in  the  tow 
by  collision  with  another  tow  by  the  mutual  fault  of  the 
respective  tugs,  is 

1  The  Fanny  Fern  and  the  Swann,  Newh.  168;  The  Scioto,  2  Ware, 

2av.)  859;  11  Law  Rep.  16;  5  N.  Y.  Leg.  Obs.  442;  O'Nell  v.  Sears,  14 
w  Bep.  N.  S.  7J1 ;  The  Marcia  Tribou,  2  Sprague,  17. 

2  Warlnq_t;.  Clarke,  6  How.  441;  Smith  v.  Condry,  1  How.  28:  The 
IXmdee,  1  Has:?.  Adm.  lOO;  5  Bam.  &  C.  156;  if  neither  was  in  fault  the 
loss  rnnst  be  borne  by  hlin  on  whom  it  falls— Stalnback  v.  Rac,  14  How. 
582;  Sturgls  v.  Iioyer,24  How.  125;  Union  S.  8.  Co.  v.  N.  Y.  &c.  Co.  24 


How.  313:  ThoMornlntfLiglit,2  Wall.  853;  The  James  Gray  ».  The  John 
Frazer,  21  How.  184;  Tno  Continental,  14  Wall.  355:  The  I'onnsylvania, 
24  How.  307;  The  Eliza  &  Abby,  Blatchf.  &  H.  441;  The  Lady  Pike,  2 
Bias.  144;  Killam  v.  The  £ri,  3  Olifl.453;  The  Shannon,  1  W.  Bob.  463; 


ma  WooUron  sims.  i  Dwli.  Si 

3  Lacu  I.  Tha  Swann,  V  McLean,  ts!;  Newb.  \s»\  The  NntllTU, 
Ware,  Sua  eiHr.M;  Tto  Scioto.  2  Ware.  (Dsf.)  SW;  Scroul  o.  Foiter.  1 
How.Mi  Tlia  Jo6n  Henry.  S  Ware, 'aiJi  The  RiyStBto.  UN.  T^  I^. 

ixrieh  i. (Sueral  H. K.'co. S  EllW  «  n,"vJsi  Tha'ctMnetl'l* Abb.  U,"^ 
4W,  dbwintovlnK  TliaUakl  of  AncktiDiI. «  Kuips  of  <j.  iiOi  Tha  Caili- 
wlaav.DiFkliuan.lIIIair.IiIi  Tlio Cemgt,  1  Abli. U. a. tM, eipMoUig 
Uta  CitlmflBB  Dl  Dover,  l  Bigg.  Aaia.  Wi. 

4  ThB  Oonul,  1  AJhb.  U.  B.  Vtt,  note;  The  Hnry  Stewart,  S  W.  Bob. 
SUjWbaiUli^B.T)iaIutrapl<1e,HolCIt.It.«!Ui  The  .lane  ana  Ellen 
V.  The  Kiiuua,  riliL  unt  1*0  Baui^  La«  b.  The  lIulilPRia-Ibia.  aaii 
Beqeileuo  ».  Ths  Calyps^Iblil.  117;  The  Either  r.  Tha  Coiicordls, 
tbid.  1421  Tba  Empemr  c.  Tlie  Znibyr.IbliLaii  'Iha  Sueed. !  W.  Bob. 
K9l  Giameiv.AUeu.smBtcIiI.SM. 

t  Tli8Fair3i5Ut,10WaU.M4i  The  Mary  T- Wilder. Tanej.ani  TIi» 
HUwBokea.  I  Ilroini  Aihn.  Ill:  Tha  H.  D.  Wftralcr,  SO  Wail.  tiUi  Tba 
Qiu Eagle, oWalLSMi  Iha  Qieat  Itcinibllit.!i  Wall. Mi  Tbaorace 
OtiiUerlWan.M3;  l'oekti.8andenon,lTiraw.i;3:  IHemjatdoTbo 
Coal  Valiey,  I Plnsli.  lu :  ThsFsniurlranla, IS  Wall.  Vtt  1  Petilct  v. 
3lM  RalllMO,  i  Uagba,  I38|  The  (Mharliie  ot  DuvGr.a  Ilaif.  Ailm. 
at.  ««=>i^t«-,^n?:inW,UW3iriHrnieHarln>&trtlan.lWall. 
miLtM:  TlisbaiiiWeUrr,tli['u.eU!  Tbe 


^iharlue  of  Duvcr.^  llaffi;.  AdnL 
iTlH  rnieHarln  Utrtlanj  WalL 

Tlis  Ham  WeUrr.tliru.eU!  Tbe 

Breei^lBaLlt)  The  ^uplie  Stata,  t  UlM. Ui|  Tbe  Coutlneutftl.  a 


Bt  nsHniTEviilli 


0  Tbe  Altai,  4  Ben.  Hi  DeVanx  >.  Salrador,  4  Ad.  A  E.  191;  Tbe 
Bartfonl,7  Ban.  UO;  Tba  Rival.  I  Riiraeue.  lii;  Leiicx  r.  WlnUlminet 

WCo.  1  Spnunia, lil2i  Fa3ler«.ThoHlmi<ta,Neivh,i:;i  TlieJaiuenOrar 
^a  Joliii  ri-azcr,  tl  Kow.  IM :  Bojeni  d.  The  Hi.  Cliarlcs,  19  Ilow. 
I  ThetavorllaJliIaVht.M:  tbl.Lim;  B.  C. 4  lieu.  131;  ![1io8n&. 
Ehlre,l8WalLeljTHe  wmiaiiiX.l'oiTlQc.  Tha  LMiiHUim,  s  Amer. 

12  Waif. 43;  -Ilia  ComlnciiWl.  li  WmII.  3.,1;   1;l;.j'i  .'^.  S.  (\,.  r.  N.  Y,  &e. 

Co.*.;iiiDw.in:  r,.  '■  ■    ■ 


An.'s-Jii';"t  .. 'i '.':■■.  .■|'\v,'.lL',l!'iV  KoUr 

v.CmiT.ii.  >        "..r.A.k.lM;  ThaUanB- 

iD^fit.ir..  ■    i.;v  I'-iil'l;  'ilit- npnthma, S 

47;  6'>ii'i  "1             '■■■'.'I'lit Ti.a'jluv  ^^^t 

K.T.I,,-'  I,',,-".,   'Hb"  HoiiaiTB,! 

M^r.T.„,  I.....     LI.-..:.n.«tKa». 
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Hon.  liaw  Mag.  45;  Rogers  v.  The  Bival,  9  Law  Bep.  28;  The  Friends, 
4  Moore  P.  G.  314.  The  aggregate  damages  should  be  shared  equally 
between  them.  The  Gray  Eagle,  9  Wau.  605:  The  Louisiana,  3  Ben. 
871 ;  The  Clara  M.  Porter,  3  Ware,  41 :  The  Magenta,  2  Abb.  U.  S.  495; 
The  Clover,  1  Low.  346;  The  Wiugs  of  the  Morning,  6  Blatch.  15;  The 
Bedford,  5  Blatchf.  200:  Cohen  rTTHie  Mary  T.  Wilder,  Taney,  667;  El- 
Uott  V.  The  Volunteer,  7  Phila.  568. 


7    Vaux  V.  Sheflfer,  8  Mooro  P.  C.  75;  The  De  Cock,  5  Mon.  L.  M.  803; 
The  Seringapatam,  5  Notes  of  C.  61;  The  Sappho,  9  Jur.  660;  O'Nell  v. 


Bival,  1  Sprague.  128;  The  Scioto,  2  Ware  (Dav.)  359;  Allen  v.  MacRay, 
1  Sprague,  2is);  Rjeves  v.  The  Constitution,  Gilp.  679;  The  Nautilus, 
Ware72ed.  529:  Foster  r.  The  Miranda,  Newb.  227;  The  Victoria,  3  W. 
Bob.  49;  The  Catherme  v.  Diclcinsou,  17  How.  170;  Rogers  v.  The  St. 
Charles,  19  How.  108;  Cushing  v.  John  Fraser,  21  How.  184;  The  Mon- 
treal, 24  £ng.  L.  &  £.  580;  The  Bay  State,  Abb.  Adm.  235;  The  Monarch, 
1  W.Rob.  21. 

8  The  Great  Republic,  23  Wall.  20;  Rogers  v.  The  St.  Charles,  19 
How.  108;  The  Catherine  v.  Dickhison,  17  How.  177;  Vaux  v.  Shefler,  8 
Moore,  P.  C.  75;  The  James  Gray  v.  The  John  Fraser.  21  How.  184;  Ral* 
son  V.  The  State  Rights,  Crabbe,  22. 

9  Waring  t>.  Clarke,  5  How.  441;  The  Leo,  11  Blatchf.  225:  The  Fa- 
vorita,  1  Ben.  30:  The  Woodrop  Sims,  2  Dods,  83;  Smith  v.  Dobson,  8 
Bcott  N.  R.  336;  3  Man.  &  G.  5J;  Morrison  v.  The  Petaluma,  1  Sawy.  12S. 

10  The  Atlas,  93  XT.  S.  302;  The  Juniata,  Ibid.  337. 

11  The  Nautilus,  Ware,  2  ed.  529:  McCord  v.  The  Tiber,  6  BIss.  409; 
I>owell  V.  General  S.  N.  Co.  6  £1.  db  B.  195:  General  S.  N.  Co.  v.  Mann, 
14  Com.B.  127;  Barnes  v.  Cole,2i  Wend.  ISd^lhe  Bay  State,  Abb.  Adm. 
241;  Reeves  r.  The  Constitution,  Gilp.  579;  The  Scioto,  2  Ware  (Dav.) 
359;  U  Law  Rep.  16;  5  N.  Y.  Leg.  Obs.  442;  Strout  v.  Foster,  1  How.  89; 
The  Rival,  1  Sprague,  128. 

12  The  Hypodame,  6  Wall.  216;  The  Delaware  v.  The  Osprey,  2  WalL 
Jr.  268. 

13  The  Sylph,  4  Blatchf.  24. 

14  The  Sunnyslde,  1  Brown  Adm.  247;  91  U.  S.208;  6  Am.  L.  T.  277; 
The  Europa,  Brown  <&  L.  87. 

15  Atlee  V.  The  Packet  Co.  21  WalL  389. 

16  The  Brothers,  2  Blss.  104;  The  John  Henry,  3  Ware,  264. 

17  The  Sapphire,  18  Wall.  61. 

18  The  Atlas,  4  Ben.  27. 

§  404.  Apportionment  of  damages.— Where  a  col- 
lision was  caused  by  the  fault  of  two  vessels,  both  are 
liable  in  damages  to  a  third  party.  ^  The  owner  of  the 
injured  vessel  is  entitled  to  compensation  for  loss  or  in- 
jury from  either  or  both.3  ^he  injured  party  can  recover 
only  half  tbe  damages  against  one  of  tbe  vessels  in  f  ault.^ 
Equity  requires  the  parties  in  fault  to  share  the  loss  aris- 
ing from  the  collision;  *  and  tlie  maritime  law,  from  con- 
siderations of  public  policy*  divides  the  damages.*  The 
rule  of  limited  liability  seeks  to  distribute  somewhat  the 
losses  occurring  in  navigation.^  Each  of  two  vessels  in 
fault  is  liable  for  one-half  of  tbe  damages,  and  an  action 
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against  one  alone  will  not  deprive  the  injured  vessel  of 
lier  rights.  7  The  action  may  be  against  one  of  the  vessels 
and  one-half  of  the  loss  decreed  against  her,  or  both  ves- 
sels may  be  joined  in  one  action,^  and  the  damages  be  ap- 
portioned between  them.^  The  owner  of  the  cargo  in- 
jured, in  a  proceeding  against  one  vessel,  may  recover  to 
the  limit  of  one-half  the  amount  of  the  Injury .10  Where 
a  vessel  was  injured  by  the  joint  negligence  of  another 
vessel  and  a  tug,  the  mast  01  the  injured  vessel  having 
stood  the  remainder  of  the  season,  the  expense  of  a  new 
mast  the  next  winter  could  not  be  recovered.!^ 

1  The  D.  S.  Gregory,  2  Ben.  226;  S.  G.  1  Am.  L.  T.  96;  The  Hbnltor 
A  Hill,  3  Diss.  25. 

2  The  New  Philadelphia,  1  Black.  62;  The  Atlas,  i  Ben.  8$:  Tbe 
Friends,  4  Moore  P.  0. 222;  The  Washington  and  Gregory,  9  WalL  &16. 

3  The  City  of  Hartford  and  The  Saints.  11  Blatchf.  21)4,  explaining 
The  Wa.shliigton  and  The  Gregory,  9  Wall.  613.  And  see  the  Milan, 
Lash.  diS;  'iho  Atlas,  4  Ben.  27;  10  Blatchf.  469;  The  Alabama  and 
Game  Cock,  10  Blatchf.  4»4;  S.  G.  92  U.  8. 696. 

4  The  Atlas,  4  Ben.  83:  The  Catharine  v.  Dickinson,  17  How.  170; 
The  Carl  Julian,  1  Uagg.  Adm.  113;  The  Dundee,  1  Hagg.  Adni.  109. 

5  The  Atlas,  4  Ben.  37:  The  Scioto,  2  Ware  (Dav.)  359: 'ihe  D.  8. 
Gregory,  2  Ben.  166;  (i  Blatciif.  166;  The  Queen's  County,  6  Ben.  146. 

6  The  Atlas,  4  Ben.  37;  The  Carl  Julian,  1  Hagg.  Adm.  113;  The 

Dundee,  1  Hagg.  Adm.  109. 

7  The  Atlas,  10  Blatciif.  487:  S.  C.  4  Ben.  27.  explaining  the  Washing- 
ton and  Gregory,  9  Wall.  613;  The  Hihm,  1  Lush.  3dd;  ihe  Bay  State, 

8  Blatchf.  48;  18How.»9. 

8  The  Atlas,  4  Ben.  36;  The  Commander-in-Chief,  1  Wall.  43;  The 
Dundee.  1  Uagg.  Adm.  109;  Sturgis  v.  Boyer,  24  How.  110;  The  IVew 
t'hiladeiphia,  1  Blatchf.  62;  The  Hoover,  4  Ben.  40. 

9  The  Atlas,  4  Ben.  87;  Lucas  v.  l%e  Thomas  Swann,  6  McLean,  282; 
Newb.  158. 

10  Phcenix  Ins.  Co.  v.  The  Atias,  4  Ben.  41;  S.  G.  10  Blatchf. 459;  8  Am. 
L.  T.  8J;  The  Milan,  Lush.  3«tt. 

11  Prinderville  v.  The  Monitor,  14  Int.  Bev.  Bee  70. 

§  405.  Lien  for  damages.~The  owner  of  the  injured 
Vessel  has  a  lien  on  the  offending  vessel  for  the  damages, 
equal  in  rank  to  the  liens  of  material-men,  bottomry,  and 
otliers ;  ^  which  it  carries  with  it  into  whosesoever  hands 
it  may  come.*-*  It  is  not  divested  by  removal  nf  the  vessel 
into  another  jurisdiction,^  nor  by  sale  of  tho  vessel.*  It 
is  inchoate,  and  must  be  perfected  by  subsequent  proceed- 
ings,^ and  is  lost  by  laches  and  other  circumstances  ^  but 
it  lasts  long  enough  to  give  the  party  a  reasonable  oppor- 
tunity to  enforce  it.''  There  is  no  lien  in  favor  of  the  in- 
jured vessel  on  the  cargo  of  the  offending  vessel, 8  but 
there  is  a  lien  on  the  freight. <^  The  seamen's  lien  post- 
poned  to  lien  for  collision  under  the  law  of  retaliation.^*^ 


^JOLMMCttr. 


'«»eity  r.  Doaae  it  nLvf;   M 'ou<"»»  proceed*  on  sale  ot  -^Si. 
A  ^  ^n>e  CaUnaV™  „      ^"'  ^«  Clara,!  Swabey,  1.         "  '^*^< 

»    Tho  Le^^i^™^"'  The  Mora.  I*w  Eep.  1  A«m.«. 
— ^O     Tile  En*-      ^^""  ***• 

g«na.  13  IrlsiTj^Su^  S^^T,*^'  TflS  Linda  Flor,  Swabey,  ao^.    . 
«J7.  "  •* ur.  368;  The  Bewares,  7  Notes  of  C.  638:  1  EniT^*    * 

^nder  necHiil^*®:""^^®  P^^y  ^*^o  ^aila  in  any  suit  ©^^ 
costs,  i^^^^^^^cumstances,  should  pay  the  wholo  ^Z"! 
its  own  co^t«  ^®  ^^*?  ^®»sel3  were  in  fault,  each  should    ^ 

Its  own  costs  sw?^'*^^^"^^^^  ^^^°^^'  each  shoula  ^! 
dent,  no  ^«?         vvhere  damage  occurs  by  inevitaihi^  ^^ 

in  siic^''^^5|«  axe  aiiowedje  ButthepoS^eptraw^rd  ^^ 
both  are  fn^f anlt  li?^^  discretion  /the  court  7^  w^b- 
costs.8  a?iS>nSS  t'  t?®  ^?^^®^  ™*^^*  ^^  ^ault  bears  all  * 
»ot  renrli-irS^^"  a.  vessel  was  not  in  fault  vpt  if  =i      ^ 

eat  is  entmed  to  eZ^T*^',"^^  ^  dianiiased  therespol 
^"^thout  cause  Vi,S  5  V  t^'^**?®  S''*  action  -was  brSue 
costs,  n     Wh«r«^^  P^'^'y  bringing  it  aliould  pal  hta  o* 

e^naes  ^Sf  in  di£°ndin^°l  I.^^T  denied."  Coate  a 
an  iniui<A;^   ^^-.i  _,^®?®^^Dff  a  suit  for  RAi-iri«^o  4«  v^^^^s 
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cover  the  costs  of  defending  the  salvage  suit  from  the  col- 
liding vessel.  IB  Where  neither  vessem  are  culpable,  each 
must  pay  his  own  costs.^^  Where  a  vessel  deserted  the 
injured  vessel  without  cause,  costs  were  awarded  as  a 
punishment.  1^  Where  neither  party  recovered  to  the  ex- 
tent of  their  claim,  costs  were  not  allowed.  ^^  Counsel  fees 
beyond  the  costs  and  fees  allowed  by  statute  were  re- 
fused.is 

1  The  Christina,  8  Jar.  321. 

2  Hay  o.  Le  Neve,  3  Shaw,  Scotch  App.  395;  The  Do  Cock,  ft  Month. 
Law  M{^.  303;  2  Law  Rep.  311:  The  Monarch,  1  W.  Rob.  21 :  Foster  v. 
The  Miranda,  Newb.  227  j  6  McLean.  221 ;  The  Colombos,  Abb.  Ailm. 
S-X);  The  Washln^on,  6  Jur.  1067;  2  Mar.  L.  C.  23.  And  see  the  Mon- 
treal, 24  Eng.  L.  &  K  580. 

8   Lenox  v.  The  WInlsimmet  Co.  1  Spragne,  160. 

4   TheFayorlta,8Blatehf.S39. 

6   The  Shannon  and  Placidia,  7  Jar.  380 ;  Hie  Colombos,  Abb.  Adm. 

6  The  Itinerant,  8  Jar.  132;  2  W.  Rob.  236;  The  Ebenezer,  2  W.  Boh. 
206;  The  Margaret,  1  Law  TI.  N.  S.  340. 

7  The  Sapphire,  18  Wall.  51 ;  The  London,  Brown.  A  L.  82;  Do  Vaax 
r.  Salvador,  11  Ad.  &  £.  420;  The  Rival,  1  Sprague,  130. 

8  The  Rival,  1  Snragae,  130;  The  Colombos,  Abb.  Adm.  890;  The 
Celt. 3  Uagg.  Adm.  321 ;  The  Monarch,  1  W.  Rob.  21 ;  Reeves  r.  The  Cou- 
BtitutloiiVGilp.  579;  The  Scloto, 2  Ware,  (Dav.)  3S9;  The  Debock, 5  Mou. 
Law  Mag.  303. 

9  The  Celt,  3  Hagg.  Adm.  321. 

10  The  Catherine  of  Dover,  2  B»gg.  Adm.  145.  Bat  see  The  Scioto,  2 
Ware,  (Dav.)  359;  The  George,  2  w.  Rob.  3d6;  9  Jur.  670;  4  Notes  of  G. 
161. 

11  The  Thomley,  7  Jur.  659. 

12  The  Catalina,  2  Spinks,  23. 

13  The  Favorita,  4  Ben.  132. 

14  The  Boston,  Olcott,  407. 

15  The  Legatus,  Swabey,  168.  Bat  see  Tindall  v.  BeU^  11  Meea.  A  W. 
228. 

16  The  Columbus,  3  W.  Rob.  158;  The  Washington,  5  Jur.  1067;  The 
Baltimore,  8  WalL  388. 

17  The  Atlas,  4  Ben.  33;  The  Celt,  3  Hagg.  Adm.  821;  The  Caledonia, 
Spinks,  23;  The  St.  Lawrence,  7  Notes  of  C.  556. 

18  The  David  Morris,  1  Brown  Adm.  273. 

19  Oebrichs  v,  Spain,  15  Wall.  230 ;  The  Baltimore,  8  WalL  877 ;  Flandexs 
9.  Tweed,  15  WalL  453. 
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8  407.  War  and  its  effects.— ■War  b  that  state  in 
■wnicii  a  nation  iirosecutea  its  rights  by  force.'  A  Btata  ot 
actual  waiiuay  exi»t  without  auy  formal  declaration  j^  it 
can  ODiy  ba  entered  into  and  carried  on  by  national  autboi- 
Ity.*  (Jivil  ivaresistswiienBTer  the  tegular  course  of  jus- 
tice is  interrupted  by  revolt,  rebellion,  or  insurrection,*  of    - 


when  one  portion  of  an  empiia  rises  np  against  atioth«t, 
anil  no  longei  obejs  its  soTerelgn.^  Tba  act  of  a  foreign 
nation  in  recognizing  the  so-called  Confeilerate  States  es- 
tops tlieir  subjects  from  disputing  tlie  lawfulness  of  capt- 
ures made  on  the  Li({h  seas."  On  tlio  lireakiug  out  of  war 
a  citizen  lias  no  riglit  to  send  a,  vesnel  lor  tbe  purpose  of 
witlidrawing  liis  property,'  Contracts  Ijetween  citizens 
of  dtfleient  countiies  nre  tliHSolved  bj  tbe  intervention  of 
war,o  and  all  contracts  between  belligerents  are  void,'-'  as 
[or  payment  of  menu;  i^"  socontiacta  with  tlie  enemy  are 
utterly  void,"  or  between  entimies."  Tlie  remedy  on  con- 
tracts made  before  tbe  war  ts  sunpended,"  and  an  alien 
enemy  ban  no  sttinding  lu  court ;  ^'  but  the  mere  clrcum- 
Btance  of  war  existing  is  not  sutilclent  reanun  fur  abating 
interest  on  dobis  due.'''  ^V'ar  puis  an  eud  to  all  inter- 
course with  tbe  enemy,  "or  between  partners." 
1  A11re'sC3se.]Ct,otCl.£39iI>a3B.  Iliw,4Dall.3;iMlUerf.  Th* 
3   Prize  Cues,  1  Black,  eu;  11  Amar.I>»wBei.N.S.3H. 


i   BlongbtoDB.Tajrlor.SPilDe.iiS;  3  WheeL  C.  C.  S92. 

<   U.  S.  V.  Barrels  oC  Cement,  9  Amer,  Lav  Res.  y.  S.  73.'>. 

J  Tbe  Rapid.  S  Craocli,  ISS;  Tbo  JiUla,  Djid.  191 1  Tho  Sallr.Ibld. 
Kli  ScboleHeia  v.  Klclielliei')iei,71'ct.U(>. 

t  EsDOSlto  e.  Boraen.  7  El.  A  II.  713.  But  ranlltKiiCM  In  aaatai> 
tlon  otileUls  are  ua  viuUtloa  ot  Uis  duty  ot  a  vttlieii— UJUer  n.  Tlw 
BuolutlOD.  i  Dall.  1. 

»  IDtctaeU  D.  D.  S.  !!1  'Wan.  X! ;  Cappell  n.  Hall.  7  Wall.  Ml ;  Orls- 
woldi.  Waddlngtoa.luJoniu.UDi  CouUilge  r.  Uuclirle,  u  Auier.lAir 
Beg.  at;  U.  S.II.  Orussnuuer'V^VaD- <-I  Uonuoiui'ry  s.  IT.  H.  ItWttU. 
«MiL»peuao.U.  B.Sttoia.SBJ;  Catiwrr.  (7.  S.  ]riv-Hll.6l7iWhlto 

EkhelbeHcr,  IFet.'lU3Lr>''"'-  BeU.  » ''crm  Itt'ii.  M):  ur  coatmct 
vlEk  prlaoiier  or  iTu>~Cniwrord  c.  Tlie  miUtun  Knuo,!  WislL  IX  O. 
tat;  -Oa  UadDiiDB  delle  Oncle.  i  C.  Koli.  l.iB. 
I«  CoppeU  s.  Bill,  T  Wall.  HI  i  (Miwoia  g.  WadiUnston,  It  Jobna, 

11   Brownr.U.S.SCnincli.lWi  Tlio  Ann  Green.l  Qall.ailj  ElpMtB 


■UN.  UJ.i:    jiiei  jiL'i  i>jui«r,4u,BDU» 
i;.i-eiirfcLLniiin.\-parl)(K*,»Bilw. 

'_"■".  .Ml""'!!  l^'j"*;  KI'Iil  i.  Hi»- 


11  Pi^s.  Ce]avlcb,sCam.B.N.a.(«);  SipotUo  s.  Bowdm,  1  m.  * 
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14  The  Hoop,  1 0.  Bob.  196b 
U  Conn  «.  Penn.  Pet.  G.  G.  496. 

16  The  Rapid,  8  Cranch,  165;  The  Jtaia,  Ibid.  181;  The  Sally,  Ibid. 
182:  Scholefield  v.  Eicbelberger,  7  Pet.  088;  The  Hoop,  1 C.  Bob.  165. 

17  Planters'  Bank  v.  St.  John,  1  Woods,  569;  U.  S.  v.  Lane,  8  Wall.  185; 
GriBwold  v.Waddlugton,  16  Johns.  438;  The  Ouachita  Gotten, 6  Wall.  521. 

§  40a  RiKbts  of  belligerents.— A  belligerent  mav 
lawfully  puTchase  goods  or  vessels  of  a  neutral;  the  local- 
ity of  toe  objects  purchased  does  not  vitiate  the  transac* 
tion.i  The  rights  of  Government  in  snbduinff  an  insurrec- 
tion are  the  same  as  if  hostilities  were  carried  on  between 
independent  nations.^  The  Government  sustained  the 
double  character  of  belligerent  and  sovereign,  and  had  the 
rights  of  both ;  >  it  was  clothed  with  all  the  rights  conferred 
by  international  law  upon  separate  nationalities  in  a 
state  of  publio  liostility.^  War  gives  the  sovereign  the 
right  to  take  persons  and  confiscate  property  of  the  enemy 
wherever  found. ^  Bebels  are  at  the  same  time  belliger* 
ents  and  traitors.6  In  case  of  rebellion  or  civil  war,  each 
party  is  a  belligerent, 7  and  those  in  revolt  will  be  treated 
as  belligerents.^  A  belligerent  may  arrest  a.  neutral  ves* 
sel  on  the  high  seas  for  any  breach  of  neutrality.^ 

1  Hooper  v.  The  Htaram,  Fish  Pr.  84;  Tbe  Dree  Gebroeden,  4  0. 
Bob.  283. 

3  Hose  V.  Himely,  4  Cranch,  241 ;  Hudson  «.  One8tlerr4  Cranch,  296; 
The  flantlaalma  Tilnidad,  7  Wheat.  283;  The  Hiawatha,  Blatchf .  Pr.  10. 


Trinidad,  7  Wbeat.  ^;  U.  8.  v.  Palmer.  3  Wheat.  610;  Semmes  v.  City 
F.Ius.  Co.  6  Blatchf.  453:  The  Hiawatha,  Blatchf.  Pr.  10;  Hadsonv. 
Gnefltier,  4  Cranch,  29»;  Tbe  Sarah  Star,  Blatchf.  Pr.  83. 

4  The  SaUy  Magee,  Blatchf.  Pr.  384;  The  Ifary  Clinton,  Blatchf.  Pr. 
158;  The  Hiawatha.  2  Black.  635. 

5  Miller  v.  V.  S.  II  Wheat.  316;  Brown  «.  U.  S.  8  Cranch,  100.  Bnt 
war  gives  no  rlffht  to  capture  the  goods  of  a  friend— U.  S.  v.  Tlie  Tele- 
grafo,  Newb.  ^, 

6  The  Amy  Warwick,  2  Spragne,  123:  14  Law  Bep.  K.  S.  336.  And 
lee  The  LlUa,  15  Ibid.  81;  2  iBprague,  177;  The  Chapman.  4  Sawy.M3; 
U.  S.  V.  Palmer,  3  Wheat.  610;  The  Dlvina  Pastora.  4  Wheat.  62;  The 
Rantiiwima  Trinidad,  7  Wheat.  283;  The  Hiawatha,  Blatchf.  Pr.  10. 

7  Prize  Cases,  2  Black,  669;  The  Saatlffiima  Trinidad,  7  Wheat. JS3 ; 
CoppeU  V.  Hall,  7  Wheat.  654;  Mrs.  Alexaod^s  Cotton,  2  Wheat.  404. 

8  Dole  V.  New  England  M.  M.  Ins.  Co.  3  Cllif.  427;  Tbe  BantiMlnui 
Trinidad,  7  Wheat.  2H3;  U.  S.  v.  The  Malek  Adhel  J  How.  210;  The  LUla» 
3  Sprague,  186;  The  Amy  Warwick,  2  Spragne,  122. 

9  U.  S.9.Peter8,3DaI].12L 

DSSTY  S.  A 
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§  409.  Visitation  and  searclL— The  rieht  of  visita- 
tion and  search  of  merchant  vessels  on  the  nigh  seas  is 
an  incontestable  right  of  the  lawful  oommanders  of  cruis- 
ers of  a  belligerent  nation.^  The  commander  may  chase. 
but  under  no  circumstances  may  fire,  under  false  colors.^ 
If  a  neutral  is  stopped  on  the  high  seas  for  search,  he 
must  act  candidly  and  deliver  the  ship's  papers  and 
dispatches,  but  concealment  and  mala  fiae  conduct  will 
subject  him  to  the  penalties  inflicted  by  the  law  of  na- 
tions.8  Deception  as  to  the  master  may  attach  to  any 
official  papers  or  to  letters  of  instructions.'^  The  refusal  of 
a  master  to  permit  the  papers  to  be  carried  on  board  the 
cruiser  for  examination,  is  a  resistance  to  the  right  of  vis- 
itation and  search,  even  though  he  offers  to  let  them  ex- 
amine them  on  his  own  vesseland  pennits  his  vessel  to  be 
searched.^  The  captain  of  a  merchant  steamer,  when 
brought  to  by  a  war  vessel,  is  not  privileged  by  the  fact 
that  he  has  a  Government  mail  on  boam,  from  sending 
his  papers  on  board,  if  required  for  examination.^  The 
right  of  search  may  be  made  effective  by  examination  of 
the  lading  as  well  as  the  papers  of  the  vessel,  restrained 
within  the  limits  of  a  fair  and  reasonable  reserve ;?  and  a 
resistance  on  the  part  of  the  master  will  be  held  conclu- 
sive on  the  neutral  cargo.s  Accepting  a  foreign  convoy  is 
such  a  resistance  as  might  compromise  the  neutral  charac- 
ter of  the  property.®  If  the  visiting  officer  finds  on  board 
any  ship's  papers  relative  to  another  vessel  already  cap- 
tured, but  not  adjudicated  upon,  he  will  take  possession 
of  them  and  forward  them  to  the  port  to  which  such  other 
vessel  has  been  sent  in  for  adjudication.^ 

1  The  Peterbofl,  Blatchf.  Pr.  534:  The  Maria,  1  G.  Bob.  840;  The 
Nerelde,  9  Cranch,  388;  The  Anna  liaria,  2  Wheat.  827:  The  £leanor, 
2  Wheat.  845:  The  Marianna  Flora,  11  wheat.  1;  U.  8.  v.  La  Jeime 
Eugenie,  2  Mason,  409;  The  Apollon.  9  Wheat.  362:  Bas  v.  Tlngy.  4 
Dau.  37;  Miller  v.  The  Besolnuon,  2  m\L  19.  And  this  right  carries 
with  it  all  the  means  essential  to  its  exercise— The  Eleanor,  2  Wheat. 
845;  but  national  vessels  Are  not  subject  to  the  right  o£  search— The 
Eleanor,  2  YHieat  345. 

2  The  Peacock,  4  G.  Bob.  188. 

3  U. S. V.  The ToUp, Fish  Pr.  26;  The  Atalant^  6  aBob. 440{  Hie 
Stephen  Hart,  Blatcm.  Pr.  426;  The  Goncordia,  1 G.  Bob.  100. 

4  n.S.v.TheLU]a,2Gli£E.185;  TheFl7tDgFi8h,2QaU.87A. 

5  The  Peterhofl,  5  WalL  28;  Blatchf.  Pr^  463. 

6  The  Peterhoff,  6  WalL  28;  Blatfdif.  Pr.  463. 

7  The  Springbok*  Blatchf.  Pr.  852;  Tbe  M^uia.1  G.  Bob.  810;  Tb» 
Liverpool  Packet,  1  Gall.  519;  The  Oster  Biaoer,  4  G.  Bob.  199. 

8  The  Nereide,  9  Granch,  450;  The  Elsebe,  5  G.  Bob.  155;  The 
1  O.Bob.  840. 

9  The  Joseph,  1  QaXL  648;  The  Maria,  1 G.  Bob.  840. 
10  The  Borneo,  6  G.  Bob.  351 ;  The  Maria,  1  G.  Bob.  840. 


436  tmat.  §  410 

§  410.  Detention.— The  comxnander  should  detain  a 
vessel  which  cnrries  false  or  simulated  papers;  i  or  where 
tlio  master  and  crew  have  been  guilty  of  spoliation  of  pa- 
pers;'-' or  if  important  papers  are  wanting,  or  are  incon- 
sistent witli  each  other,  or  with  the  masters  statements ;8 
or  if  1  he  real  nationality  differs  from  that  indicated  by  the 
olliciiil  voucher.^  The  absence  of  the  official  voucher,  un- 
explained, is  good  cause  for  detention.^  If  the  quantity 
of  goods  on  board  the  vessel  does  not  exceed  that  which 
may  bo  req^uired  for  her  use,  whatever  be  their  character, 
the  vessel  is  not  to  be  detained.<^  The  vessel  should  not 
bo  detained  unless  the  contraband  goods  are  found  actu- 
ally on  l)()ard."  But  if  on  a  return  voyage  the  commander 
ascertains  that  contraband  goods  were  carried  on  the  out- 
wanl  voyage,  with  simulated  papers,  he  should  detain 
hcr.ti  ana  the  non-purchase  of  a  return  cargo  makes  no 
dilTeronco.'*'  The  origin  of  the  property  will,  in  proper 
Ciuies,  bo  ascertained  uy  an  cxammation,  notwithstanding 
tlie  formal  descrix)tion  in  the  ship's  papers.^**  Vessels 
actually  tiugagcd  in  cartel  service  are  exempt  from  deten- 
tion ;  ^  ^  but  sailing  under  a  flag  of  truce,  or  under  the  flags 
of  both  nations  at  the  same  time,  is  not  evidence  of  cartel 
service. ^^  So,  a  vessel  professedly  going  to  seek  employ- 
ment in  tho  cartel  service  is  not  considered  a  cartel  ves- 
selJ^  Cartel  vessels  are  not  at  liberty  to  carry  cargo  or 
dispatches,  and  if  they  do,  are  liable  to  detention.^*  In 
case  of  previous  seizure  the  commander  should  use  special 
precaution;  but  if  he  is  nevertheless  satisfied  that  there 
is  probable  cause,  he  should  detain  her.^^  As  soon  as  the 
commander  has  come  to  the  determination  to  detain  the 
vessel,  he  shoidd  give  notice  to  the  master,  and  may  state 
to  him  the  ground  on  which  the  detention  is  made.^^  He 
should  then  secure  possession  of  the  vessel,  and  if  by 
reason  of  tho  weather  it  is  impracticable,  should  require 
the  vessel  to  lower  her  flag,  ana  steer  according  to  orders.^? 

1  Tlie  Sarah,  3  C.  Rob.  330. 

2  The  Iluuter,  1  Dods.  480;  The  Two  Brothers,  1 G.  Bob.  132. 

8  Tho  Anua,  5  G.  Bob.  383 ;  Nostra  Slgnora  de  Pledade  Nova  Anrora, 
6  C.  Bob.  43. 

4  The  Fortana,  1  Dods.  87;  The  Saccess,  Ibid.  182;  The  Neptune, 
8plnk:$,  28i). 

6  The  Caroline,  Spiuks,  252. 

6  The  Bichmond,  5  G.  Bob.  325. 

7  Tho  Iinlna,  3  G.  Bob.  168;  The  Frederick  Moike,  1 G.  Bob.  87. 

8  The  Margaret,  1  Act.  333:  The  Baltic,  Ibid.  25;  Carrlnffton  r.  Meiv 
chant's  Ins.  Co.  8  Peters,  521 ;  The  BosaUe  and  Betty,2  C.  Bob.  343;  The 
Nancy,  3  Ibid.  122. 

9  The  Margaret,  1  Act.  883. 
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10  The  Liverpool  FSfdket,  1  GalL  880:  The  Potrlmpoo,  cited  in  4  C. 
Bob.  214. 

11  The  Dalfjie,  3  G.  Bob.  142;  La  Glolre,  5  C.  Bob.  193. 

12  La61oIre,5G.Bob.  196. 

13  The  Dai^Ie,  3  G.  Bob.  142. 

14  The  Venus,  4  C.  Bob.  355 ;  La  Bosine,  2  G.  Bob.  372. 

15  The  John.  2  Dods.  336. 

16  The  JnlCrow  Maria  Scliroder,  8  G.  Bob.  153. 

17  The  Hercules,  2  Dods.  368 ;  The  Edward  and  Mary,  3  C.  Rob.  80S. 

§  411.  Private  armed  vessels^— The  commission  of 
a  privateer  is  qualified  and  restrained  by  tlie  power  of  the 
President  to  issue  instructions.^  A  commissioa  regularly 
issued  may  bo  forfeited  by  grossly  illegal  conduct,  and  one 
fraudulently  obtained  is  utterly  void.-*  A  French  priva- 
teer illeffally  fitted  out  and  proscribed  by  tlio  President, 
dismantled  and  sold,  may  subsequently  be  fitted  out  for 
war  in  a  foreign  port,  and  its  captures  will  be  legal,  and 
not  be  a  violation  of  neutrality.^  Property  belonging  to 
a  friendly  power  captured  by  an  American  privateer  must 
be  restored  to  the  owner,  if  brought  within  the  jurisdio* 
tion.*  The  seizure  by  a  privateer  is  the  act  of  the  sover- 
eign in  so  far  as  being  entitled  to  exemption  from  scru- 
tiny, until  after  the  courts  have  decided  that  the  capture 
was  not  sanctioned.^  The  court  cannot  question  the  va- 
lidity of  a  commission  of  a  foreign  privateer,  whose  prize 
is  brought  in  under  the  provisions  of  a  treaty. o  Owners 
of  privateers  are  liable  for  acts  of  their  commander^.'  and 
for  the  conduct  of  their  agents,  officers,  and  crew,  in  ihe 
full  value  of  the  property  injured  Or  destroyed, 8  but  not 
unless  the  property  or  its  proceeds  came  into  their  hands.' 
Captures  by  privateers  are  not  exclusively  confined  to  the 
high  seas,  independent  of  any  statutory  enactment. i<*  A 
mere  replacement  in  a  neutral  port  is  not  such  an  outfit 
and  equipment  as  will  invalidate  the  capture.  ^^ 

1  The  Thomas  Gibbons,  8  Cranch,  421. 

2  The  Experiment,  8  Wheat.  261. 

3  Williamson  v.  The  Betsey,  Bee,  67.  And  see  The  Divlna  Pastors, 
4  Wheat.  6J,  note;  Moodle  o.  The  Phcebe  Anne,  2  DalL  319. 

4  The  Fanny,  9  Wheat.  658. 

5  L'InvincIble,  1  Wheat.  238;  2  Oall.  29;  6  Amer.  L.  J.  1 ;  Garrlngton 
V.  Merchants'  Ins.  Co.  8  Pet.  522;  The  Maria  Francoise.O  C.  Bob7232; 
The  Fanny,  9  Wheat.  658.   And  see  Talbot  v.  Janseu,  3  DaU.  133. 

6  Salderondo  v.  Nostra  Signora  del  Gamino,  Bee,  47  ;  Camden  v. 
Home,  4  Term  Bep.  382;  1  H.  Black.  476. 

7  The  Eleanor,  2  Wheat.  345;  Del  Col  o.  Arnold,  3  DalL  333:  Jei^ 
nlngs  p.  Carson,  4  Cranch,  2. 

8  Del  Col  V.  Arnold,  3  DalL  383 ;  Hills  v.  Boss,  8  DalL  S3L 


lUr  f-raDrh,  ^ ;  Hills  v.  Eo4s,  3  Wll.  E3X  ^ 

§  413.  ^^y  P/^P^^l^l  commenced,  they  n^^J^ 
is  iKin"nf''*^ooas'"«'''Gi  enemy  s  port.»  TThey  c»:,^_J 

■begivet»Jl»5     ^  "^,'^lptn  neutral  porta  lu  all  a«3^;^'«^ 

)»'^°»'L^iise-  5^STDeu"al  country  have  pri-,^^1^ 
?'  "^«^^W*^^n^na?ivemerehant9.  Trade  b^  ^^i 
ko«"  ^^  ^rte»e  *^,i|.baQd  19  abtolntely  free,  "alfes;^  ■ 

an  eneioy  P  ^,o  eo<*?^wnceiB  usually  granted  to  rg^^ 
6«nig<='«*"»Sr"«**°^''JfStionE,intimeotpea<=^^ 
"^^  ro'citiz«T>3^|  t  (  .,^.  II  tliey  contravene  ao  .^.^ 
and.  to  '^'X'   r)cei»^'*,i„„  j»    There  is  no  pobllo  or  oxu..-- 

^^%^X^  S^H'-'^S.loea  not  interdict  vessels  from    g-^ 
port  V^5!:.itral'*y.^fnr  defensive  war. II    Aneiitn* 

Sa  ySS%  »>="S  c"ntr?,  tbe^Srt,  » '^^  ,^ 
'^in    tUo    "'',^Wvei"    ^VlterettBenttallt^^^*" 

SeUt  of  &  ^  J  tn  carry  any  aago  other  tof^j^^^jj^ 
^ot  »^^*i"^rorB  tl>e  commencement  of  ««  ,,^ 
^adeo  ,^^e^scl  with  a  carco  of  P^J^' »  cK=»™ 
iTeut'^'^iJ^iocSiulin?  torcol9  enUtl^  *°J^atral  j 
?ro"i  *^^,.nt  transportation  to  ftnotber  "^^4 
6Xitoseqj^±^d£rom  a  blockaded  port,  *"^ 
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of  interests  or  complicity  existed  between  the  two  voy- 
ages, gives  a  perfect  title  against  the  captors.  ^^ 

1  n.  S.  V.  Castlllero,  2  Black,  3G2:  Anonjnuoiu,  6  Opin.  Att.  Gen.  638; 
l%e  Johanna  Emilio,  29  £ng.  L.  <£;  £.  562. 

2  The  Georgia  J  Wall.  41 ;  The  Baltica,  11  Moore  P.  G.  141 ;  1  Splnks, 
264. 

3  U.S.  The  Lilla,  2  Cliff.  169. 

4  U.  S.  V.  The  LlUa,  2  Cliff.  188;  ThB  Bemon,  1  0.  Bob.  102;  The  Dree 
Gebroedcrs,  4  C.  Bob.  233. 

5  The  Petcrhoff.  Blatchf .  Prize,  3il,  463, 506;  The  Stephen  Hart,  Ibid. 
379;  The  Spriiii^bok,  Ibid.  34:).  3»0, 434.     • 

6  Johnson  v.  Bales  of  Morcliandise,  2  Paine.  630:  Van  Ness,  35;  Tbe 
Dree  (;obi  ocders,  4  C.  Bo j.  233;  The  AOriaua,  1 C.  Bob.  263:  TUo  £maa- 
uel,  Ibid.  2::6. 

7  Tho  PeterhnfT,  Blatchf.  Prlzo,  831 ;  The  Stephen  Bte.rt,  Tbid.  379: 
The  SprUierbo!;,  ibid.  34 );  The  Helen,  I  Law  Bep.  Ad.  &  Ec.  1 :  SchwarU 
V.  Ins  (.'o.  of  N.  A.  3  Wash.  O.  G.  117;  on  tho  contrary  neutcals  are  entt 
tied  to  frei..rUt  on  condemnation  of  carao—Schwartsv.  Ins.  Co.  of  N.  A. 

3  Wash.  C.  G.  117. 

8  The  Peterhoff,  5  Wall.  28 ;  Blatchf.  Prize,  381,  463,  506;  The  Ste. 
phen  Hart,  Ibid.  37d:  The  Springbok,  Ibid.  343, 380, 434. 

0  The  Bermuda,  3  Wall.  555:  The  Sarah  Christina,  1  G.  Bob.  237;  The 
Bingende  Jacob,  1  G.  Bob.  6!l;  The  Mercurius,  l  G.  Bob.  80. 2H8 ;  The 
Franklin,  3  G.  Bob.  127.  'i  ho  only  penalty  is  confi-scatlon  of  goods  on 
capture— The  .Santisslma  Trinidad,  7  Wheat.  283:  BIchardson  v.  Maine 
&c.  Ins.  Co.  6  Mass.  102;  The  Helen,  1  Law  Bep.  Ad.  A  £c  1. 

10  The  Ann  Green,  1  Gall.  287;  The  Vrede  Schotty's,  5  C.  Bob.  12: 
The  Vrow  Elizabeth,  5  G.  Bob.  11. 

11  The  Tropic  Whid,  Blatchf.  Prize,  64. 

12  British  Consul  v.  The  Mermaid,  Bee,  69. 

13  Tlio  Nereide,  f)  Cranch,  450;  The  Atalanta,  8  Wheat.  415;  The  Cath- 
arine Elizabeth,  5  C.  Bob.  206. 

14  Dole  r.  New  England  M.  M.  Ins.  Co.  2  Cliff.  423;  The  Amy  Wai^ 
wick,  2  Sprague,  123. 

15  The  Liverpool  Paeket,  1  Gall.  528;  The  Vrlendsobap,  4  G.  Boh.  1G6: 

The  Portland,  3  G.  Bob.  41. 

16  The  Amy  Warwick,  2  Spraerne,  14  Law  Bep.  N.  S.  501. 

17  The  Hiawatha,  Blatchf.  Pr.  1;  2  Black,  635;  The  Comet,  £dw. 
Adm.  32. 

18  Bas  V.  Steele,  3  Wash.  C.  C.  381. 

19  The  Isabella  Thompson,  Blatchf.  Pr.  877. 

S  413.  Liabilities  of  neutrals.— A  neutral  is  charge- 
alne  with  the  acts  of  the  party  which  lie  adopts,  or  of 
which  he  seeks  shelter  and  protection,^  and  hi3  ve»* 
sel  will  be  condemned  for  being  in  the  hands  of  enemy 
merchants  and  employed  in  enemy  trado.^  He  is  liable 
for  the  acts  of  the  master  violating  the  rights  of  belliprer- 
ents,^  as  for  carrying  contraband  with  a  false  destination,^ 
or  for  use  of  false  papers.^  If  a  party  attempts  to  cover 
his  property  with  a  particular  character,  he  shall  be 
bound  to  the  consequences;  ^  so,  if  a  neutral  endeavors  to 
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cover  enemy  property,  he  forfeits  his  own  as  a  penalty  J 
Engaging  in  toe  coasting  or  colonial  trade  of  the  enemy, 
the  spoliation  of  papers,  the  fraudulent  suppression  of 
enemy's  interests,  anect  the  neutral  with  forfeiture  of 
freight;  but  carrying  dispatches  or  hostile  military  pas- 
sengers, engaging  in  tlie  enemy's  transport  service,  or  a 
breach  of  blockade,  affects  him  with  a  confiscation  of  his 
vessel.8  Where  property  of  an  enemy  is  fraudulently 
blended  in  the  same  claim  with  neutral  property,  the 
latter  is  liable  to  share  the  fate  of  the  former.^  If  a  neu- 
tral owner  interposes  a  claim  for  a  part  belonging  to  an 
enemy,  the  part  belonging  to  the  neutral  owner  will  be 
condemned.^®  If  neutrals  weave^  a  web  of  fraud,  a  prize 
court  will  not  take  the  trouble  of  picking  out  the  threads, 
to  distinguish  the  sound  from  the  unsound. i^  Where  a 
neutral  claimed  the  property,  falsely  swearing  that  he 
was  solely  interested,  but,  before  condemnation,  consent- 
ed to  a  decree  of  conliscation  of  the  part  belonging  to  the 
enemy,  he  may  claim  as  to  the  residue.^'^  In  time  of  war 
a  neutral  vessel  is  subject  to  forfeiture  if  run  into  a  block- 
aded port,  if  the  owner  had  previous  due  notice  of  the 
blockade.  18  So,  neglecting  to  keep  clearly  on  the  neutral 
side  of  the  blockading  line  renders  the  vessel  liable  to 
capture,  1* 

1  The  Nereide,  9  Granc]i»  438;  The  Elsebe,  5  G.  Bob.  155. 

2  The  Bermada,  3  Wall.  557;  The  Jong:e  Amelia,  cited  In  3  G.  Bob. 
52;  The  Carolina,  4  G.  Bob  250;  The  Stephen  Hart,  Blatchf.  Fr.  379. 

3  The  Peterhoff.  Blatclif.  Pr.  M9;  The  Hiawatha,  2  Black,  63ft; 
BJatchf.  Pr.  1;  Ibid.  632;  The  Vrow  Judith,  1  G.  Bob.  150;  The  Colom- 
bia, Ibid.  154. 

4  The  Bermuda,  3  Wall.  556;  The  Neutralitet,  3  G.  Bob.  295;  Gar- 
rington  v.  Merchants'  Ins.  Go.  8  Peters,  495. 

5  The  Bermuda,  3  Wall.  556;  Garrlngton  v.  Merchants'  Ins.  Go.  8 
Pet.  522;  The  St.  Nicholas,  1  Wheat.  417. 

6  The  Ann  Green,  1  Gall.  288 ;  The  Vrow  Elizabeth,  5  G.  Bob.  11 ;  The 
Vrow  Anna  Catharina,  5  C.  Bob.  144. 

7  The  Beyere.  2  SpraiTue,  IIS;  The  LlUa,  Ibid.  182;  2  GIlfT.  183;  The 
GraaS  Beraston,  3  Cf.  Bob.  lO.*);  The  Eenrom.  2  Bob.  1:  The  Dos  Her- 
manos,2\Vheat.  76:  10  Ibid.  306;  The  St.  Nicholas,  1  \Vheat.  417;  The 
Fortuua,  3  Wheat.  236. 

8  llie  Gommercen,  1  Wheat.  387;  The  Blslng  Sun,  2  G.  Bob.  104;  The 
Emanuel,  L  C.  Bob.  2:;6;  The  Neutralitet,  3  O.  Bob.  295;  The  Immanuel, 
2C.Kob.  186:  The  Sarah  Chrbithia,  1  C.  Bob.  237;  The  Madouua  del 
Burso,  4  G.  Bob.  16.0;  The  Haase,  1  G.  Bob.  236;  The  Welvaart  van  Pil- 
law,2  C.  Bob.  128;  The  Carolhia,  4  C.  Bob.  256;  The  Friendship,  6  C. 
Bob.  420;  The  Orozembo,  6  C.  Bob.  430. 

9  The  St.  Nicholas,  1  Wheat.  417;  Garrlngton  v.  Merchants'  Ins.  Go. 
8  Peters,  495. 

10  TheLma,2  Spra«ni9.577;  15  Law  Bep.  N.  S.  81:  The  Hallie  Jack- 
•on,  18  Leg.Int.34P^;  Blftbchf.  Fr.  41;  The  St.  Nicholas,  1  Wheat.  431; 
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The  Betsy,  2  GalL  885;  The  Graafl  Bemstorf,  3  G.  Bob.  Ill;  The  Eeii> 
rom,2C.ltob.  1. 

11  The  George,  1  Mason,  30;  The  Eenrom,  2  G.  Bob.  1. 

12  The  Avery,  2  Gall.  336. 

13  The  Napoleon,  Blatchf .  Pr.  357. 

14  The  Dashlnj?  Wave,  5  Wall.  170. 

§  414.  Hostile  character  imparted  by  domicile.-* 

Every  person  is  to  be  considered  as  belonging  to  that 
country  where  he  has  his  residence. ^  A  foreign  resident 
partakes  of  the  general  character  of  his  domicile. -^  The 
character  of  consul  does  not  give  any  protection  to  that  of 
merchant  when  united  in  the  same  person ; »  and  a  party 
is  deemed  a  merchant  of  that  country  where  lie  resides 
and  carries  on  trade.*  Time  is  the  grand  ingredient  in 
constituting  domicile.^  Beside  nee  in  a  foreign  country  at 
war,  impresses  a  hostile  character.^  Neutrals  or  citizens 
continuing  within  the  authority  and  dominion  of  the  en- 
emy are  clothed  with  the  cliaracter  and  responsibilities  of 
enemies,  because  of  their  residence."  So,  citizens  resident 
in  rebellious  States  are  regarded  as  enemies,  without  re- 

f:ard  to  their  sentiments  or  dispositions,  and  whether 
oyal  or  not.s  A  residence  by  a  trading  person,  for  com- 
mercial purposes,  in  an  enemy  country,  constitutes  a 
domicile,  imparting  a  natural  character  to  the  residence, 
although  it  be  fluctuating  and  temporary,  and  quasi  incor- 
poreal and  not  personaL'-^  Even  the  shortest  residence, 
with  a  design  of  permanent  settlement,  stamps  the  party 
with  the  national  character.io  The  presumption  arising 
from  actual  residence  is  that  the  party  is  there  animo 
manendiA^  Character  acquired  by  residence  ceases  only 
on  non-residence.  1^  The  native  character  easily  reverts, 
and  it  requires  fewer  circumstances  to  constitute  domicile 
in  case  of  a  native,  tlian  to  impress  the  national  character 
on  a  foreigner.  13  As  where  a  party  puts  himself  in  itinere 
to  return  to  his  native  country  he  is  deemed  already  to 
have  resumed  his  native  character.  ^^  A  mere  removal 
from  a  new  or  acquu'ed  home,  with  intent  to  return  to  that 
of  origin,  revives  the  latter  eo  instanti;  i"  but  intent  alone 
is  insufficient.  10  The  declaration  of  war  suspendH  all 
further  commerce  with  the  enemy,  and  obliges  citizens  to 
return  unless  they  would  be  involved  in  all  the  conse- 
quences of  the  hostile  character;  ^7  and  if  they  wish  to 
avoid  the  consequences  they  must  actually  remove  before 
the  breaking  out  of  hostilities,^^  or  measures  to  that  effect 
be  taken.19  If  they  continue  without  satisfactory  explan- 
ation they  will  be  liable  to  be  considered  reinoraiU,  or 
guilty  of  culpable  delay,  and  enemies.^    A  citizen  has  no 
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right  to  withdraw  his  property  acquired  before  the  war 
from  the  enemy  country,  after  he  has  full  knowledge  of 
the  war,  without  permission  of  his  government;  21  but  he 
is  entitled  to  a  reasonable  time  to  withdraw  from  his 
business  connections  after  breaking  out  of  hostilities.^ 
He  can  be  exonerated  from  his  hostile  character  either 
by  express  act  of  sovereign  power,  or  by  being  placed  in 
a  situation  where  the  law  01  nations  interdicts  all  acts  of 
hostility  by  or  against  him.^ 

1  The  William  Bagaley,  5  WalL  408;  Hogsheads  of  Sugar  ».  Boyle,  9 
Cranch.  196;  The  Venus,  8  Cranch,  302;  The^igllantla,  10.  Rob.  1 ;  The 
Vrow  Anna  Gatharina,  5  G.  Bob.  144.  And  see  as  to  national  character 
of  master— The  Embden,  1 G.  Bob.  13. 

2  The  San  Jose  Indlano,  2  Gall.  293;  The  Danous,  cited  In  4  G.  Bob. 
255. 

3  Goppell  V.  HaU,  7  Wall.  S53;  The  Indian  Ghlef,  3  G.  Bob.  12;  The 
Sarah  Starr,  Blatchf.  Pr.  76:  The  Ann  Green,  1  Gall.  274;  The  Mary  and 
Susan,  1  Wheat.  25;  Arnold  v.  United  Ins.  Go.  1  Johns.  Gas.  883;  The 
San  Jose  Indlanq,  2  GalL  293;  The  Venus,  8  Granch,  302;  Hog^eads  of 
Sugar  V.  Boyle,  9  Granch,  196. 

4  The  Francis,  1  GalL  616;  The  Indian  Ghlef,  3  G.  Bob.  12. 

5  The  Ann  Green,  1  Gall.  285;  The  Amado,  Newb.  409:  Johnson  v. 
Bales  of  Merchandise,  2  Paine,  6^;  Van  Ness,  37;  The  Indian  Ghlef,  8 
G.  Bob.  12;  The  Harmony,  2  G.  Bob.  322;  that  ten  years  fixes  national 
character— The  Embden,  1 G.  Bob.  13;  twelvey ears— The  Indian  Ghief, 
8  G.  Bob.  12;  four  year»— The  Harmony,  2  C.  Bob.  322. 

6  The  Yenns,  8  Granch,  302;  The  Stephen  Hart,  Blatchf.  Pr.  415;  The 
Pizarro,2Wheat.227;  Prize  Gases,  2  Black,  635;  The  A.  J.  View,  Blatchf. 
Pr.  143 ;  Fay  v.  Montgomery,  1  Gurt.  266 ;  Jecker  v.  Montgomery,  18  How. 
Ill ;  The  Amado,  Newb. 408;  The  Chester  v.  The  Experunent.S  Dall.  41 ; 
The  Embden,  1 0.  Bob.  13.  And  see  The  Jonge  Klarissina,  5  0.  Bob.  265. 

7  The  Hiawatha,  Blatchf.  Pr.  14;  The  Ghester  v.  The  Experiment,  2 
DaI1.41:  ThePeterhoff, Blatchf. Pr. 381;  Jeekerv. Montgomery,  18 How. 
Ill;  Prize  Gases, 2  Black, 635;  The  Sarah  Starr,  Blatchf. Pr. 75:  Hogs- 


8  The  Peterhofl,  5  Wall.  60:  Mrs.  Alexander's  Gotten,  2  Wall.  404: 
Prize  Oases,  2  Black,  635;  The  veuus,  8  Granch,  253;  Brown  v.  Uiatt.  I 
D11L384;  TheFriend8chaft,4Wheat.l05;  The  Indian  Ghlef, 3  G.Bob.  12. 

9  The  Sarah  Starr,  Blatchf.  Pr.  75;  The  Danons,  cited  in  4  0.  Bob. 
255;  The  Harmony, 2  0.  Rob.  823;  The  Indian  Ghlef,  3  0.  Bob.  12:  The 
Dree  Gebroeders,  4  0.  Bob.  233;  The  Diana,  5  0.  Bob.  58;  The  Presi- 
dent, Ibid.  248;  The  Bemon,  1 0.  Bob.  102. 

10   The  Ann  Green,  1  Gall.  285;  The  Indian  Ghlef,  3  0.  Bob.  12;  The 


11  The  Amado,  Newb.  409;  The  Bemon,  1 0.  Bob.  102. 

12  The  Indian  Ghlef ,  3  0.  Bob.  12. 

13  The  Francis,  1  Gall.  616 :  La  Ylrghiie,  5  0.  Bob.  91 ;  Johnson  v.  Bales 
of  Mdse.  2  Pahie,  632;  Van  Ness,  87. 

U  The  Francis,  1  Gall.  616;  The  Indian  Chief,  3  0.  Bob.  12. 
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15  lDTeWa]kOTilLow.2S8;  TheXh(U8DC3iief,SC.Bob.l3:  TSieVenoB, 
8  Crancb,  309;  The  Asn  Oreen,  1  GalL  274;  The  Dlaaak  6  G.  Rob.  jsa. 
Bnt  a  temporary  return  does  not  rerlTB  cltl^ensMp— BCEmaam  v. 
Bangeley,  1  wood.  &  M.  11 ;  The  Frtendschaft,  4  wheat.  1(^. 

16  The  Yenns,  8  Graaeh,  909:  The  Presideat,  5  G.  Bob.  248;  Johnson  «. 
Cases  of  Merchandise,  Van  Mess,  40. 

17  The  Joseph.  1  GaD.  561. 

18  The  Ocean,5  G.  Bob.  84,297;  The  YlgOantla,  1 G.  Bob.  1;  Tlie FinB- 
cls,l  Gall.617. 

19  The  Bapid,  1  GalL  307;  The  Indian  Chief,  3  G.  Bob.  13. 

20  The  William  Bagale7,5  WalL  406;  The  Ocean,  5  G.  Bob.  84,297;  The 
Venos,  8  Granch,  302. 

21  The  Dashing  Wave,  5  WalL  170:  The  Orsy  Jacket,  Ibid.  342;  The 
Wmiam  B^uraley,  Ibid.  377;  The  B»>td,  1  GalL  81).  expktifiinff  The  Har- 
mony, 2  G.  Rob.  322.  And  see  The  Juflrow  Gatharlna^G.  Bod.  126:  The 
Di-eeGebroeders,4 G.Bob. 233;  TheOcean,5 G.Bob. 297;  Thelbdonna 
delle  Oracle,  4  C.  Bob.  196:  Boll  v,  Gilson,  1  Bos.  &  P.  345;  The  Amy 
Warwick,  2  Spragne,  131 ;  The  Hoop,  1 G.  Bob.  165. 

22  The  Sarah  Starr,  Blatchf.  Pr.  652;  The  San  Jose  Indlano,  2  GalL 
267;  1  Wheat.  108;  The  John  Gilpin,  Blatchf.  Pr.  661. 

23  Johnson  V.  Bales  of  Merchandise,  2  Paine,  650;  Yian  Nees,57;  Tlie 
Zodiack,  Stuart  V.  A.  333;  The  Hope,  1  Doda.  226. 

§  415.  Hostile  property.— The  OTi;^n  of  the  property, 
or  the  traffic,  may  stamp  it  with  a  hostile  taint,  although 
the  owner  may  happen  to  be  a  neutral  domiciled  in  a  neu- 
tral country.  1  The  share  of  a  neutral  partner  must  follow 
the  fate  of  the  shares  of  his  partners.^  The  property  of 
persons  settled  in  an  enemy's  country  is  affected  with  a 
hostile  character,  though  they  be  neutrals,'  and  though 
they  be  not  traitors.^  That  it  is  Impressed  with  a  hostile 
character  does  not  necessarily  import  that  the  owner  is 
personally  hostile;  the  condemnation  is  the  exercise  of  a 
belli^rent  i)olicy,  and  not  an  infliction  of  i>ersonal  pun- 
lsliment.fi  The  -pTopeTty  of  a  commercial  house  estab- 
lished in  the  enemy's  country  is  subject  to  seizure  and 
condemnation  as  prize,^  though  some  of  the  parties  may 
have  a  neutral  domicile,"'  but  their  separate  property  will 
not  be  affected.8  The  exemption  of  enemy  property  from 
the  effect  of  hostilities  is  the  exercise  of  a  very  high  act 
of  sovereignty,  and  no  consul  can  exercise  such  authority.* 
The  hostile  character  of  the  property  at  the  time  of  ihe 
capture  establishes  the  legality  of  the  capture.  i<^  A  ship- 
ment made  by  a  house  in  the  enemy  country  must  be 
deemed  enemy's  proi>erty .  ^^  So  a  shipment  to  an  agent  does 
not  divest  the  title  of  the  shipper,^  nor  a  shipment  to  his 
creditor,  ^3  nor  a  shipment  to  be  conditionally  delivered,  ^^ 
nor  a  shipment  made  without  orders  or  contrary  to  orders.^ 
A  prize  court  regards  property  as  that  of  the  shipper  or  con- 
Bignor,i9  and  its  hostile  character  is  presumed  from  send- 
ing invoioea  and  letteia  of  instruction  by  maiL^?    Prop- 
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eity  shipped  to  a  party  afterward  an  enemy,  if  made  at  the 
risk  of  the  shipper  in  peace,  will  be  protected.^  If  the 
beneficial  interest  in  property  is  in  the  enemy,  it  is  sub- 
ject to  condemnation.  -^  The  true  criterion  of  proprietor- 
ship is— on  whom  will  the  loss  iaW?^'^  The  title  of  the  ab- 
solute owner  prevails,  whatever  be  the  equities  between 
the  parties.^^  A  transfer  of  property  to  a  neutral  by  an 
enemv  in  time  of  war,  or  in  aid  of  a  contemplated  war,  is 
illegal  and  in  violation  and  fraud  of  belligerent  rights.s-^ 
The  title  cannot  be  varied  in  transit,23  except  when  the 
transfer  is  made  in  time  of  peace,  without  reference  to  a 
contemplation  of  hostilities. '^^^  The  thing  sold  after  com- 
pletion of  the  contract  is  properly  at  the  risk  of  the  pur- 
chaser.2« 

1  Tbe  Mary  Clinton,  Blatchf.  Pr.  660;  The  San  Jose  Indiano,  2  Gall. 
286;  The  Vl^'llantia,  i  O.  Bob.  i:  Ibe  Susa,  2  G.  Bob.  251;  Tho  Princessa, 
Ibid.  51;  The  Jouge  £uiiUa,  cited  in  9  C.  Bob.  5i:  The  Dree  Oebroe- 
ders,  4  0.  Bob.  2J3;  The  Anna  Oatharlua,  Ibid.  107;  Tbe  Bendsberg, 
Ibid.  121;  The  I£arla,5  O.  Bob.  X25:  The  Phoenix,  Ibid.  25;  The  Yrow 
Anna  Gatharina,  5  G.  Bob.  144;  I'ho  Vriendscbap,  4  G.  Bob.  166;  Bereus 
V.  Pucker,  I W.  Black.  313;  Tbe  Iinaianuel,2  G.  Bob.  186. 

2  The  William  Ba^aley,  5  Wall.  410;  The  Crenshaw,  Blatclif.  Pr.  26; 
The  Francis,  1  GalL  618;  rho  S  in  .loae  Indiano, 2  Ibid.  268;  The  Antohia 
Johanna,  1  Wheat.  159;  The  bidnstrie.  83  £n?.  L.  &  E.  572:  Tho  Prin- 
cess, 23£ng.  L.  &  £.  58f):  The  Friendscnaft,  4  Wheat.  105;  The  Cheshire, 
3  Wall.  231;  The  Franklbi,  3  G.  Bob.  127;  Tbe  Venus,  8  Cranch,  299; 
The  VlgUantla,  1  C.  Bob.  1. 

3  The  Amado,  Newb.  406;  The  Ann  Oreen,  1  GalL  274. 

4  The  Amy  Warwick,  2  Sprafirae,  142;  The  Hallle  Jackson,  BlatchC 
Fr.4l;  The  Tropic  Wind,  IbluTg!!;  The  North  CaroUna,  Ibid.  44;  The 
Pioneer,  Ibid.  422, 666. 

6  The  Amy  Warwick,  2  Spra^e,  143 ;  14  Law  Itep.  N.  S.  494. 

6  TbeAntonIa  Johanna,  1  Wheat.  153;  The  Francis,  8  CTadieli,863; 
The  FrleudscUaft,  4  Wheat.  105;  The  Cheshire,  3  Wall.  231:  The  Bbury 
&  Susan,  1  Wheat.  46;  The  Society  Ac.  v.  Wheeler,  2  Gall.  131;  The 
Vigilantia,  I  CBob.!;  The  San  Jose  Indiano,  2  GalL  286;  The  Indian 
Cmef,S  C.Bob.  12;  The  Lllla,  2  Spr^gue,  178;  The  Amy  Warwlck»2 
Sprague,  123, 148. 

7  The  Cheshire,  S  WalL  283;  The  Frlendschaft,  4  Wheat.  105;  3  Ibid. 
14 ;  The  San  Jose  tudlano,  2  GalL  286. 

8  The  San  Jose  Indiano,  2  GalL  286;  The  Henrlck  A  Maria,  4  0.  Bob. 
43;  TheAm*ora,Ibid.;2l8. 

9  The  Amado,  Newb.  402 ;  The  Hope,  1 1)ods.  226. 

10  ThQ  Venus,  8  CranQh.  253. 

11  The  Francis,  I  GalL  £18;  The  San ^ Jove  ladiaao,  2  Ibid.  268;  The 
Amado,  Newb.  406:  the ^Amy  Warwick,  2  Sprague  181;  The  Venus,  8 
Cranch.  253;  The  Hoop,  1 G.  Bob.T(i5. 

12  The  San  Jose  Indiano,  2  GalL  297;  The  Merrlmac,  8  Cnmch,  317; 
1  Woods,  65. 

13  The  Hannah  M.  Johnson,  Platchf.  Pr.  97. 

14  The  Merrimack,  8  Cranch,  334;  The  Marlanna,  6  G.  Bob.  22;  The 
Auxoia,  4  G.  Bob.m 
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15  The  Francis,  2  GaU.  998;  The  San  Jose  luUaao,  1  THieat.  208;  3 

GflU.267. 

16  The  Sarah  Starr,  Blatchf  .  Pr.  77 ;  The  Abo»  Spinks,  42. 

17  The  Lilla,  2  Spragae,  178;  The  Flying  Fish,  2  QaU.  874. 

18  The  Ann  Green,  1  GalL  292:  The  Sally  Magee,  Blatchf.  Pr.  385; 
The  Merrimack,  8  Granch,  317;  The  Packet  deBUboa,  2  C.  Bob.  133. 
And  see  anu,  $S  226-228. 

19  The  Amy  Warwick,  2  Sprague,  158,  explaining  The  Uaria,  11  Moore 
P.  G.  287. 

20  The  Francis,  1  GaU.  447;  The  Packet  de  Bilboa*  2  0.  Bob.  133. 

21  The  Winnlfred,  Blatchf.  Pr.  2 ;  The  Mersey,  Ibid.  190 ;  The  Benum, 
1  0.  Bob.  102;  The  Noydt  Gedacht.  2  C.  Bob.  137iThe  Bosalie  A  Betty, 
Ibid.  343:  The  Minerva,  6  C.  Bob.  896;  The  WllUam  H.  Northrop, 
Blatchf.  Pr.  239. 

22  The  Sarah  Starr,  Blatchf.  Pr.  76:  The  Venns,  8  Granch,  253;  Hogs- 
heads of  Sugar  V.  Boyle,  9  Cranch,  l91;  The  Ann  Green.  1  OalL  292; 
The  Ban  Jose  Indiano,  2  GaU.  267;  The  Mary  A  Susan,  1  Wheak  46; 
Bopner  «.  Appleby,  6  Mason,  71. 

23  The  Ann  Green.  1  Gall.  291 ;  The  Yrow  Margaretha,  1  G.  Bob.  336; 
The  Carl  Walter,  4  0.  Bob.  207;  The  Jan  Frederick,  5  C.  Bob.  115;  The 
Constaatia,6  G.Bob.  321;  The  Atlas,  1  G.  Bob.  243:The  Anna  Catb- 
arina,4  G.  Bob.  107;  The  Francis,  1  Gall.  449:  The  Danckebaar  Afri- 
caau,  I  G.  Bob.  SO.  And  see  The  Josephine.  4  G.  Bob.  23;  The  Aurora, 
Ibid.  218;  The  Hannah  M.  Johnson,  Blatchf.  Pr.  87;  The  Mariana,  6  G. 
Bob.  22;  The  Sally  Magee,  Blatchf.  Pr.  886:  The  Miary  &  Busaa.  1 
Wheat.  25;  The  San  Joselndlano,  2  GalL  267 ;  1  Wheat.  208.  The  biU  of 
lading  not  to  change  title  to  property  in  prize  cases— The  Abo,  Spinks, 
42. 

24  The  Francis,  1  Gall.  449;  The  Trow  Margaretha,  1 C.  Bob.  336. 

25  The  San  Jose  Indiano,  1  Wheat.  206:  2  GalL  296;  Feise  o.  Wray.3 
East, 93;  The Gonstantia 6  G.Bob.  321;  Bugg  v.  Minett,  11  East, ^10; 
Hanson  v.  Mayer,  6  East,  614;  Kinloch  v.  Gralg,8  Term  Bep.  119,783. 
Instances  of  vessel  and  cargo  condemned  as  enemyproperty — ^The 
Falcon. Blatchf.  Pr.  62;  The  Ai?burth, Ibid.  69(645:  The  Prince  I<eo- 

Sold,Ibid.89,647:TheIienryG.Brooks,Ibid.99:11ieNed, Ibid.  119;  The 
.  G.  McNeU,  Ibid.  162  ^The  Joanna  Ward,  Ibld.164 :  The  GUve,  IblcL  185: 
The  Sarah,  Ibid.  195;  The  Lacy  G.  Holmes,  Ibid.  196:  The  New  Basle, 
Ibid.  196;  The  Actor,  Ibid.  215;  The  Belndeer,  Ibid.  241:  The  Troy.lCld. 
246;  The  Anna,  Ibid.  832;  The  Maria  Bishop,  Ibid.  552;  The  North  Caro- 
Ibia,  Ibid.  2, 645;  The  General  Green,  Ibid. 2, 654;  The  Pioneer,  Ibid.  168, 
649, 666;  The  I^rnchburg,  Ibid.  659. 

§  416.  Enemy  vessels.— A  vessel  owned  wholly  or  in 
part  by  an  enemy  is  hostile  property,  ^  even  if  transferred 
to  a  neutral  after  starting  on  the  voyage;  ^  or  transferred 
to  a  citizen  or  neutral  during  the  war,  or  previous  to  the 
war,  but  in  contemplation  oi  its  breaking  out  without  sat- 
isfactory proof  that  the  transfer  was  honajlde  and  con^ 
plete.s  A  sale  to  a  neutral,  leaving  a  part  oi  the  purcliase- 
money  unpaid,  leaves  the  property  in  the  belligerent,  and 
liable  to  condemnation  ;4  and  the  onus  is  on  the  claimant 
to  prove  the  actual  payment  of  the  consideration.'  A  bill 
of  sale  is  the  proper  title,  ^  and  it  must  furnish  particulars 
as  to  the  name  and  residence  of  vendor  and  purchaser, 
the  place  and  date  of  purchase,  the  consideration  and  the 
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tenns  of  sale,^  the  seryice  of  the  vessel,  and  the  names 
and  residence  of  the  masters  both  before  and  after  the 
transfer.*^  The  register  seen  by  the  master  is  not  sufficient 
evidence  of  ownership,**  but  a  bona  fide  gift  is  valid  as  a 
sale. ^'^  In  case  of  a  sale  the  receipt  of  the  purchase-money 
should  be  produced;  but  if  the  transfer  is  bona  fide  and 
complete,  it  will  be  good  if  no  receipt  is  produced.^i    If 
the  purchase  was  made  through  an  agent,  the  letters  of 
attorney  should  be  produced. i*-*    A  transfer  by  an  enemy 
to  a  neutral  in  an  enemy  port,  during  the  war,  will  not 
divest  the  vessel  of  its  hostile  character  i^  if  made  for  the 
purpose  of  continuing  in  trade  with  the  enemy. i-*    So,  a 
transfer  made  in  a  blockaded  port  in  time  of  war  is  in- 
valid; 15  or  while  lyin^^  in  a  neutral  port  to  which  it  had 
fled  for  refuge.  1^    Havmg  permission  of  the  owner  for  the 
use  of  a  vessel  in  a  hostilo  character  renders  her  liable. ^7 
So,  habitual  employment  in  the  coasting  trade  of  the  en- 
emy stamps  the  vessel  with  a  hostile  character.  ^<i    So. 
where  the  agent  of  the  owner  suffers  her  to  be  emjiloyed 
by  the  enemy. i^   Enemy  vessels  include  vessels  in  the 
service  of  the  enemy  as  transports,  even  if  serving  under 
duress  ;2<>  or  if  titted  as  vessels  of  war,  and  going  to  the 
enemy  for  sale;  ^^  or  sailing  under  the  flag  and  pass  of  the 
enemy. 2^  The  use  of  an  enemy's  flag  is  a  mark  and  token 
of  her  real  ownership.'*^    The  owner  is  bound  by  the  in- 
signia of  national  character,  and  cannot  deny  the  charac- 
ter the  ship  has  assumed  for  his  benefit. '"^    Although  a 
ship  carries  a  neutral  flag,  if  her  owners  reside  in  the  en- 
emy country  she  may  be  condemned  as  prize.''^^    The  neu- 
tral flag  constitutes  no  protection  to  enemy's  property,  and 
the  belligerent  flag  communicates  no  hostile  character  to 
neutral  property.'-w  A  vessel  is  deemed  hostile  while  sail- 
ing under  convoy  supplied  by  the  enemy.''^^    The  ship's 
papers  are  conclusive  of  the  national  character  of  the 
ship  as  against  the  claimants. '^^ 

1  The  Frimiu,  Spinks,  48;  The  Industrie,  Ibid.  M. 

2  The  Flad  Oyen,  1 G.  Rob.  116:  The  Danckebaar  Africaan,  1 C.  Bob. 
Ill;  The  Vrow  Margaretha,  i  0.  Bob. SSd;  The  Ualtica.  U  Moore  P.  G. 
141. 

3  The  Stephen  Hart,  Blatchf.  Pr.  413;  The  Christine,  Spinks.  82;  The 
Bemon,l  O.  Bob.  IIU:  The  Welvaart.  1  C.  Bob.  122:  The  oain,  1  G.  Bob. 
250;  The  Sechs  Oeschwlstern,  4  G.  Bob.  lui;  The  Baltlca,  U  Mooro  P. 
G.  141;  The  Otto  and  Olaff.  Spinks,  161;  The  Benedict,  Ibid.  3i0;  The 
CaroUne,  Ibid.  256:  The  Siaria.  Ibid.  821;  The  Mersey,  Blatchf.  Pr.  IJO; 
The  Albert.  Ibid.  280. 

4  The  Sarah  Starr,  Blatchf.  Pr.  76;  The  Baltic,  11  Moore  P.  0.  141; 
Spinks,  264. 

5  The  Sarah  Starr,  Blatchf.  Pr.  76;  The  Ernst  Merk,  Spinks,  08;  The 
Adventure,  8  Cranch,  226;  The  Flad  Oyen,  1  G.  Bob.  135;  if  a  note  be 
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taken  the  sale  Is  megal— Tbe  wnUam  H.  Nortbrop,  Blatebf  .  rr.SST;  The 
Bernoa,  1  C.  Bob.  Ivi, 

a  The  Stephen  Ilart,  Blatchf.  Pr.  414;  The  Sisters,  6  C.  Rob.  13S;  The 
Meraey,  Blatchf.  l*r.  l!;0;  The  ChristUie,  Spiiilu,  82. 

7  The  Sechs  Oescbwistern,  4  C.  Rob.  100. 

8  The  JulTrow  Anna,  1  G.  R«b.  126:  The  Chiintlne,  Splnks.  fa;  Tho 
Benedict,  Ibid.  31U:  The  JuSiuw  Klbreolit,  I  C.  Rub.  I.'7:  The  Kih 
drauffdt,  1  C.  Rob.  22;  The  Maria,  11  Hoore  P.  C.  271;  The  II(m>ii.  l  u 
RobTl^d;  The  Vigilantia,  I  C.  Rob.  13;  The  Ouiuibas.  «>  C.  Rob.  71. 

9  The  Mersey,  Blatchf.  Pr.  190;  The  Two  Brothers,  I  C.  Rf»b.  131. 

10  The  Benedict,  Splnlu»  316. 

11  Tho  Rapid,  Splnks,  80;  The  Christine,  Ibid.  83;  The  Ernst  Mork, 
Ibid.  lUO;  iho  Soglasie,  Ibid.  110;  iho  Johanna  Enilllo,  Ibid.  12;  Ttia 
Bernon,  1  C.  Rob.  102;  Tho  Sechs  GescliwiMteni,  4  C.  Rol>.  ItMi;  Iho 
Ariel,  1 1  Moore  P.  C.  119;  Tho  Benedict,  Splnks,  &h>;  The  Otto  and  OUi, 
Ibid.  2(}1. 

12  The  Aigo,  1  C.  Bobw  153. 

13  The  ChesUre.  Blatchf.  Pr.  l&l;  Ibid.  643. 

14  The  Delta,  Blatchf .  Pr.  133. 

15  The  Stephen  Hart,  Blatchf.  Pr.  415:  The  Oeneral  Hamilton,  6  C. 
Rob.  61;  The  Two  Brothers,  1  O.  Rob.  Ul. 

16  The  Georgia,  7  Wall.  40;  1  Low.  98;  The  Mbienra,  6  C.  Rob.  396. 

17  Jecker  v.  Montgomery,  18  How.  116:  The  Palmyra,  12  Wheat.  1: 
D.  S.  V.  The  Malek  Adhel.  2  How.  210;  U.  S.  ».  Tho  Little  Cluul«3«,  i 
Brock.  347;  The  Vrow  Judith,  1  O.  Bob.  150. 

18  The  Welvaart,  1 G.  Rob.  122. 

19  The  Napoleon,  Blatchf.  Pr.  298;  The  Orozembo,  6  C.  Rob.  430;  The 

Carolina,  4  0.  Rob.  25(». 

20  The  Rebecca,  2  Act.  119;  The  Friendship,  6  0.  Rob.  420;  as  a  Te^i-) 
In  the  naval  service  of  the  enemy  as  a  gunboat— The  EUiii,  Ulatclif .  Pr. 

248. 

21  The  Richmond,  6  C.  Rob.  823;  The  Brutus,  elted  In  Ibid.  296;  The 
Rebecca,  2  Act.  119:  Tlie  Vaony,  5  C.  Bob.  37U;  The  Neptune,  Ibid.  37m; 
The  Raven,  Ibid.  371. 

22  U.  S.  9.  The  Telegrafo,  Newb.  383;  The  William  Bagalc'y.  ^  Wall. 
410;  The  Success,  1  Dods.  132;  The  Vrow  £llzubeth,5  C.  i:<>i».  it;  tiie 
Fortuna,  1  Dods.  81 ;  Hooper  v.  The  Ulram,  Fish  Pr.  75;  tf  Cnu«fli.  44.^; 
The  Julia,  8  Cranch,  181 ;  1  OaU.  594. 

23  The  Hallie  Jackson,  Blatchf.  Pr.  42;  The  WllUam  Ragaley.  5  WalL 
410:  The  Success,  1  Dods.  132;  The  Fortuna,  Ibid,  ul;  Tho  Vruw  Kiuj- 
beth,  5  C.  Rob.  li. 

24  The  William  Bagaley,  5  WaU.  410;  The  Fortuna,  1  Dods.  81:  The 
Success,  Ibid.  132;  The  Vrow  Elizabeth,  5  C.  Bob.  11. 

25  The  San  Joee  Indlano,  2  Oall.  268. 

26  The  El  Telegrafo,  Newb.  386;  The  Nerelde,  9  Crancb,  388. 

27  The  Maria,  1  G.  Rob.  346;  The  Nerelde,  9  Cranch.  441 ;  Init  othvf' 
wise  while  sailing  under  a  neutral  convoy— The  Nerelde,  y  Craucb,  4tL 

^  U.  S.  V.  Bartlett.  2  Ware,  16;  The  Si^nt*»!ff'"M\  Trinidad.  7  'Wixeafi. 
283;TheVrowElU»beth,6C.Bob.lL  '      wne». 
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p  417.  Sailing  under  enemy's  license^— Every  ves- 
Bei  trading  under  an  enemy's  license  is  deemed  an  ene- 
my's ship,  and  liable  to  forfeiture.  ^  So  a  neutral  vessel 
sailing  under  an  enemy's  license  is  lawful  prize.^  The 
taking  of  the  license  impresses  it  with  a  hostile  charac- 
ter,*  and  as  long  as  she  retains  it  she  is  liable  to  coniisca- 
tion  jfura  b^li.*  The  acceptance  and  use  of  an  enemy's 
license,  whether  efficacious  or  not,  is  ordinarily  regarded 
as  illegal,  and  as  subjecting  the  vessel  and  cargo  using  it 
to  conliscation  as  prize  of  war.^  The  existence  and  em- 
ployment of  enemy's  license  is  strong  presumption  of 
concealed  criminal  mtent,  or  at  least  of  ultimate  destina- 
tion for  enemy's  use.^  A  personal  license  is  distinguished 
from  a  general  order  of  the  enemy  authorizing  and  pro- 
tecting all  trade  to  a  neutral  country.  7 

1  The  Caledonian,  4  Wheat.  100;  and  see  WUson  v.  Le  Boy,  1  Brock. 
447;  Aiionyiuous,  1  Car.  Law.  Bep.  190;  Anonymous,  Id.  204:  Patton  v. 
Nichokiou,  3  Wheat.  204;  Craig  v.  U.  S.  Ins.  Co.,  Vet,  C.  0.410;  The 
Ulram,  8  Crauch,  44»;  'i  he  Julia,  Id.  181;  1  Gall.  684. 

2  The  Ariadne,  2  Wheat.  143;  The  Alliance,  Blatchf.  Pr.  262;  Ibid. 
646;  The  Goudar,  Ibid.  286;  The  Saunders,  2  GalL  210.  And  see  Be  v. 
Ktats.  sec.  4781. 

8  Maisoimatre  v.  Keating,  2  Gall.  833;  The  Julia,  8  Cranch,  181;  1 
Gall.  OH. 

4  The  Amado,  Newb.  405;  The  Saunders,  2  GaU.  210;  The  Vrow 
KUzabetb,  5  C.  Bob.  11. 

9  The  Sarah  Starr,  Blatchf.  Pr.  85;  The  Aurora,  8  Cranch,  203;  U.  S. 
r.  The  Faiiuy.  9  Cranch.  181:  The  Ariadne,  2  Wheat.  143:  Fatten  v, 
Nicholson.  3  Wheat.  207;  The  Hiram,  8  Cranch,  444:  1  Wheat  440;  The 
Julla,8 Cranch,  181;  1  GalL  594;  U.  8.  v.  The  Tulip,  Fish.  Pr.  5:  Donnath 
V.  lus.  Co.  of  N.  A.  4  Dall.  483;  CoppeU  o.  Hall.  1  Wall.  653:  The  Com- 
mercen,  1  Wheat.  382;  The  Alliance,  Blatchf.  Pr.  284;  The  Gondar, 
Ibid.  288;  The  Vrow  EUzabeth,  5  C.  Bob.  11:  The  Vrede  Schottys,  5  C. 
Rob.  12,  note;  The  Vriendschap,  4  C.  Boo.  68;  The  Beudsberg,  8  C. 
Bob.  142;  The  Chirlssa,  cited  iu  5  C.  Bob.  4. 

6  The  Amado,  Newb.  404;  The  Julia,  8  Cranch,  181;  1  Gall.  594. 

7  The  Julia,  8  Cranch,  181;  1  GalL  504. 

§  418.  "What  is  lawful  prize.—Prize  goods  are  goods 
taken  on  the  high  seas,  jureodlif  out  of  the  hands  of  the 
enemy ,1  and  includes  all  property  of  an  alien  enemy,a 
and  all  choses  in  action  belonging  to  an  enemy, &  and  the 
interest  or  expectancy  of  creditors  in  enemy  property  ar- 
rested as  prize  does  not  exempt  it  from  capt  iire.^  I^op- 
erty  seized  by  an  armed  vessel  of  the  Government  while 
afloat  in  an  enemy's  port,  on  board  of  an  enemy's  vessel, 
is  lawful  prize,  under  the  law  of  nations,^  and  may  be 
captured  although  stored  in  a  warehouse.^  No  legislation 
is  necessary  to  authorize  the  seizure  of  enemy  property 
found  within  belligerent  territory  at  the  commencement 
of  hostilities."    Property  captured  at  sea  and  owned  by 
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persons  resident  in  an  enemy's  conntry  is  lawful  prize.^ 
fck)  property  belonging  to  a  merchant  residing  at  an  ene- 
my's port  is  liable  to  condemnation.^  The  liability  of 
property,  the  product  of  an  enemy  conntry,  and  coming 
from  it  during  the  war,  is  irrespective  of  tne  sUUus  dmni- 
cilii,  guilt  or  innocence  of  the  owner.  ^<>  Such  as  is  not 
enumerated  by  the  act  of  Congress  may  be  regarded  as 
prize  under  the  general  maritime  law.^^  Vessels  which 
X)ick  up  enemy  eoods  thrown  overboard  during  a  chase 
arc  entitled  to  them  as  captors,  and  not  as  salvors,^  as 
cotton  abandoned  either  by  an  enemy  or  a  neutral^' 
Cotton,  rosin,  staves,  and  planks,  being  enemy's  property 
emploved  at  the  time  in  aiding  hostuities,  are  prize  of 
wari^-*  so  nautical  instruments  of  a  master  actively  en- 
gaged in  acts  of  hostilitv.^  A  large  sum  of  money  found 
on  the  prize,  though  claimed  as  private  property  of  the 
master,  was  condenmed  as  prize. -^^  A  vessel  and  cargo 
belonging  to  residents  of  an  insurrectionary  State  are  sub- 
ject to  condemnation  as  prizes  of  war.^?  When  the  vessel 
IS  liable,  the  presumption  is  that  the  cargo  is  also.^  A 
vessel  is  subject  to  capture  even  after  the  port  in  which 
she  lies  has  been  captured,  and  is  in  the  custody  of  the 
army  of  the  United  States." 

1  Bales  of  Cotton,  1  Low.  14;  The  Conqneror,  2  C.  Bob.  903;  John* 
son  V.  i wenty-oue  Bales,  2  Paine,  601;  Yau  Ness,  5;  6  Amer.  JLaw  J.  M; 
3  WheeL  Cr.  Cas.  433. 

2  Fairfax  v.  Hunter,  7  Cranch,  630:  Brandon  v.  Kesbitt,  6  Term  Rep. 
23:  Tlie  Bapid,  8  Cranch,  155;  The  Hoop,  1  C.  Bob.  Kid;  The  Mvlly, 
Ibid.  219;  Prize  Cases,  2  Black,  687;  Brown  v,  U.  S.  8  Cranch,  109. 

3  The  Emulous,  1  GaD.  680;  Brown  v,  XS.  S.  8  Cranch,  143;  Fortado  «. 
Bogers,  3  Bos.  &  P.  191;  Attorney-General  v.  Weedon,  Parker,  :tf>7.  But 
6ee  U.  S.  r.  Virginia  Bonds,  9  Pitts.  L.  J.  377. 

4  U.  S.  0.  The  Sally  Magee,  4  Int.  Bev.  Bee.  134;  The  Mary  Clinton, 

Blatchf.Pr.561. 

5  Bags  of  Bice,  Blatchf.  Pr.  211;  Genoa  and  its  Dependencies,  2 
Dods.  444;  The  Two  Friends,  1  C.  Bob.  228:  i  he  Douua  BarUara,  2 
Hagg.  Adm.  3(>6;  The  Charlotte,  1  Dods.  212;  Oni6  Melomaue,  5  C  Bob. 
437jBrown  V.  U.  S. 8  Cranch,  143. 

6  Bags  of  Bice,  Blatchf.  Pr.  211 ;  Genoa  and  its  Dependencies,  2 
Dods.  444;  The  Melomane,  6  C.  Bob.  43. 

7  Bags  of  Bice,  Blatchf.  Pr.  212,  explaining  Brown  o.  U.  S.  8  Cranch. 

109;  lGalL563. 


3  C.  Bob.  12:  The  Ocean,  5  G.  Bob.  84, 297;  Calbreath  v.  Gracy,  1  Wash. 
C.  C.  224 ;  The  Santa  Cruz,  1  C.  Bob.  49.  i  ho  court  has  a  rigli  t  to  resort 
to  the  domlcUe  alone— The  8au  Jose  ludlano,  2  GaLL  2a8,  exulaiuing 
The  Johannes  v.  Osprey,  1  C.  Bob.  14;  and  see  The  Nancy,  1  C  Bob.  it 

9  The  Delta,  Blatchf.  Pr.  133.   But  where  he  converted  Ills  effects 
into  a  vessel  and  cargo,  intending  to  give  himself  up  to  the  bloticadlng 
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sqnaflfon,  they  were  not  liable  to  captnre— The  Oenoral  C.  G.  Plnck* 
ney,  Blatchf.  ri.  iXQ;  The  Evening  Star,  Ibid.  534. 

10  The  Dashing  Wave,  5  Wal].  170;  The  Gray  Jacket,  Ibid.  343;  The 
William  Uagaley,  Ibid.  377;  ihe  Miary  Clinton.  Blatchf.  Pr.  d5U:  The 
Vlgllautia,  IC.  JKob.  1 ;  Bales  of  Cotton,  Blatchf.  Pr.  044. 

11  The  Siren,  1  Low.  230. 

12  The  Victory,  2  Sprague,  226. 

13  Bales  of  Cotton,  1  Low.  11:  The  Wando,  Ibid.  18;  The  Siren,  1 
Low.2j2:  U.  B.v.  PadelforU,  9  Wall.  54J:  Mrs.  Alejcauder's  Cotton,  2 
Wall.  404:  Uaycraft  v.  U.  S.  22  Wall.  03;  White  v.  The  Red  Chief,  1 
Woods,  4l. 

14  Two  Hundred  and  Eighty-two  Bales  of  Cotton,  Blatchf.  Pr.  302. 

15  The  Ouachita,  Blatchf.  Pr.  306. 
13   The  Wando,  2  Int.  Bev.  Rec.  117. 

17  Ibe  SaUy  Magee,  Blatchf.  Pr.  382;  3  Wall.  451;  The  Crenshaw, 
lilatchf.  Pr.  2;  ThJ  Mary  McBae,  Blatchf.  Pr.  CI. 

18  The  Sally  Magee,  3  Wall.  4u7 ;  Anonymous,  2  Wheat.  App.  11. 

19  The  Gondar,  Blatchf.  268;  The  Alliance,  Ibid.  186. 

§  419.  "What  not  lawful  prize—Enemy's  property 
■within  the  territory  of  the  United  States  on  the  breaking 
out  of  war  cannot  be  confiscated  without  an  act  of  Con- 
gress authorizing  such  confiscation,  i    Goods  owned  in  the 
enemy's  country  and  found  here  in  custody  of  a  citizen 
are  not  subject  to  condemnation  as  prize. ^    So  a,  vessel  be- 
longing to  an  alien  resident  transiently,  and  on  a  visit,  and 
engaged  in  no  mercantile  business,  is  not  subject  to  for- 
f  eiture.s    A  Spanish-owned  vessel  in  distress,  by  leave  of 
the  admiral  commanding,  put  into  a  blockaded  port,  and 
"was  there  seized  as  prize  of  war,  and  used  by  the  govern- 
ment: was  held  not  a  lawful  prize.'*    All  captures  made 
l)y  armed  vessels  in  a  bay,  river,  mouth  of  a  river,  or  har- 
l>or  of  a  neutral  state,  are  illegal  and  void.^    A  rebel 
cruiser  while  anchored  in  a  neutral  port  cannot  bo  seized 
as  a  prize  of  war.^    A  capture  within  the  territorial  seas 
of  a  neutral  country,  or  by  a  privateer  illegally  equipped 
in  a  neutral  country,  or  by  persons  who  could  uot  without 
"Violation  of  allegiance  to  a  neutral  country  act  under  a 
"belligerent  commission,  is  invalid. -^    Y/here  property  is 
captured  within  the  limits  of  a  neutral  country,  the  orig- 
inal owner  cannot  claim  it  in  the  courts  of  the  country  at 
-«var  with  his.**    And  if  a  hostile  vessel  commences  hos- 
tilities in  neutral  waters,  she  has  no  redress  if  captured.^ 
jA.  neutral  cargo  found  on  board  an  armed  enemy  s  vessel 
is  not  liable  to  condemnation  as  prize  of  war  lo— nor  books 
intended  for  a  public  library, ^^  nor  slaves  captured  in  time 
of  war.i3 

1    Wagner  «.  The  Juniata,  Newb.  352. 
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3  Brown  v,  Tbe  U.  S.  8  Ciaadi,  110,  wvetrigg  l%e  Bamnloas.  I  GalL 
ttS.  And  see  Ibe  Adventure.  8  Gxanch,  221;  Tne  Aqnila*  1 C  Bob.  S. 

3  TlieD.F.  KeeUnir»Blatcbf.FiiM,S2. 

4  TheNae8tr»SettondeBeg]a»I7WaIL29. 

5  Collins o.  The FloHda, 3 McAr(iL443rTheyroiw Anna Kjtfbvbuw 
6  C.  Bob.  144;  The  Ansiw,  3  C.  Bob.  M ;  The  Twee  Gebroeden,  Ibid. 
162. 

6  Collins  V.  The  Florida,  2  Mc  Arth.  438. 

7  TbeInTlnclble,2GaQ.37;  TUbot«.Jan8an,SD&n.lSS. 

8  Johnsonv.  Bales  of  Goods.  2  Paine,  649;  VanNes8,S6;  Tbe  Twee 
Gebroedeis,2  C.  Bob.  336;  3  Ibid.  162. 

9  The  Anne,  3  Wheat  43S. 

10  TheAta]anta,3Wheat.409;  TbeNerelde,9GniiehfS8B. 

11  The  Amelia,  4  Phlla.  417. 

13  Almeida  V.  Certain  Slaves,  5  Amer.  Law  J.  459. 

§  420.  Causes  for  capture  and  condemnatioii.— 

Aiding  and  promoting  the  commerce  of  the  enemy  is  a 
ground  for  condemnation.^    So,  employment  in  enemy's 
trade,^  as  ts^ing  on  board  a  cargo  from  an  enemy's  ship 
on  pretense  that  it  was  ransomed.^    So,  persistent  mis- 
representation of  a  neutral  claimant  of  the  character  and 
destination  of  the  voyage  is  a  cause  for  condemnation;  * 
but  not  where  the  misrepresentation  arose  from  an  error 
of  judgment.^    An  attempt  of  a  neutral  to  mislead  by  de- 
ceptive misrepresentations  on  the  ship's  papers,  amounts 
to  fraudulent  misconduct  which  justifies  a  confiscation.* 
So,  false  papers,  under  certain  circumstances,  affect  the 
property  with  condemnation.  ^    The  suppression  or  8ix>U* 
ation  of  papers  is  not  now  considered  as  per  m  damnatory 
cause  of  forfeiture  of  vessel  and  cargo;  ^  out  an  obstinate 
suppression,  coupled  with  a  voyage  from  an  enemy's 
country,  is  cause  for  condemnation.^    The  sanpreasion  or 
spoliation  of  papers  is  a  strong  presumption  oiirandolent 
purpose,^^  and  in  all  cases  is  considered  proof  of  mala/ides.  ^^ 
It  not  only  excludes  further  proof,  but  per  9e  infers  con- 
demnation;^ but  is  subject  to  explanatioxi]!*  and  the  ex- 
planation must  be  prompt  and  frank.^^   The  absence  of 
invoices  is  a  circumstance  of  suspicion.^  So,  where  some 
papers  were  burned  and  others  thrown  overboard,  i*    The 
want  of  a  log-book  is  sufficient  cause  for  condemnation, 
unless  satisfactorily  explained.  ^^  An  attempt  on  the  part 
of  a  neutral  to  mislead  a  blockading  force,  by  deceptive 
ship's  papers,  amounts  to  fraudulent  misconduct,  and 
justifies  confiscation.  IS    The  true  destination  should   be 
stated  in  the  ship's  x^apers,  and  a  contingent  destination 
must  also  appear.  ^^    Instructions  to  call  at  the  blockaded 
port  for  inquiry  and  thence  proceed  to  a  neutral  port,  if 
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the  blockade  was  still  in  existence,  was  held  fraudulent^ 
A  fraudulent  concealment  is  a  ground  for  condemnation. s^ 
Where  a  neutral  owner  lends  his  name  to  cover  a  fraud, 
the  vessel  will  be  condemned;^  and  a  fraudulent  con- 
cealment on  the  return  voyage  is  deemed  committed  on 
the  outward  voyage; 28  but  the  owners,  if  innocent,  and 
in  no  way  connected  with  the  cargo,  are  not  implicated 
by  the  false  statements  of  the  muster,  beyond  the  extent 
or  depriving  them  of  costs  on  restoration  of  the  vessel.*^* 
So,  the  assertion  of  a  false  claim  by  an  agent,  or  by  one  in 
connivance  with  the  real  owner,  is  cause  for  condemna- 
tion/'^^ The  cargo  is  subject  to  forfeiture,  either  as  being 
enemy  property,  or  that  it  was  intended  to  be  carried 
into  a  blockaded  port.^^  The  claimant  must  make  out  a 
good  and  suilicient  title  before  he  can  caU  upon  the  cap- 
tors to  show  any  ground  for  the  capture.27 

1  The  Hannah  M.  Johnson,  Blatchf.  Prize,  162;  The  Sally,  8  Craoeb, 
332;  The  H(K)p,  1  G.  Rob.  ItiS;  The  Bapld,  8  Cranch,  1S5;  The  Antonla 
Johaoua,  Wheat.  ISO. 

2  The  Bcmmd«i,  3  Wan.  S57;  The  Jonge  Amelia,  cited  in  3  C.  Bob.  03. 
Employment  in  Living  down  a  submarine  telegnraph  for  a  belligerent  Is 
ciiipioymeut  iu  his  service— The  International.  8  Law  Bep.  Ad.  &  £o» 

321. 

3  .  The  Lord  Wellington,  2  Gall.  103. 

4  The  Revere,  2  Snragne,  119;  14  Am.  L.  B.  N.  S.  278:  The  Franklin* 
3  C.  Rob.  127:  'iho  rhceuix,  Ibid.  Liz's ;  The  America,  Ibid.  36:  The  Car* 
ollua,  Ibid.  75: 'ihe  FrankUn,  Ibid.  217;  The  PhCBnix,  Ibid.  186:  The 
•£l>euezer,  G  C.  Rob.  258. 

0  TheNerelde,9CTanch,888. 

6  The  Louisa  Agnes,  Blatchf .  Prize,  107;  The  Ella  Warley,  Ibid.  288; 

7  The  Liverpool  Packet,  1  GalL  619:  The  Bichmood,  5  C.  Bob.  290; 
Tbe  Jouge  Margaretha,  1 C.  Bob.  189;  The  Oster  Risoer,  4  C.  RoU  199b 

8  Tho  Mersey,  Blatchf.  Prize,  193, 658;  The  Pizarro,  2  Wheat.  227. 

9  The  St.  Lawrence,  1  OalL  467.  And  see  The  Andromeda,  2  Wan.  481. 

10  The  Mersey,  Blatchf.  Prize,  193;  The  Two  Brothers,  1 C.  Rob.  181 ; 
The  Pizarro,  2  wheat.  248;  The  Nereido,  9  Cranch,  388. 

.11  The  StephenHart.  Blatchf.  Prize,  425.  And  ground  for  condemna- 
tion—The Peterhofl,  Blatchf.  Prize,  5S7 ;  Tho  Blsinpr  Sun,  2  C.  nol>.  214 ; 
The  Pizarro,  2  Wheat.  227:  Bemardi  v.  Motteaux,  2  Doug.  574;  The 
Two  Brothers,  1 C.  Bob.  131 ;  The  Mersey,  Blatchf.  Pr.  103. 

12  The  Peterhofl,  Blatchf.  Prize,  537;  The  Hunter,  1  Dods.  480;  The 
Zavala,  Blatchf.  Prize,  174. 

13  The  Stephen  Hart,  Blatchf.  Prize,  435 ;  The  Hunter,  1  Dods.  480 ;  The 
Pizarro,  2  Wheat.  227;  The  Peterhofl,  Blatchf.  Prize,  537;  The  Mersey, 
Ibid.  193:  TheBishigSun,2C.Bob.  104;  Tlie  Two  Brothers,  1  C.Rob.  131. 
Yet,  if  the  explanation  be  not  prompt  and  frank,  nr  bo  weak  nud  futile, 
it  Is  aground  for  the  denial  of  furtlierproof  and  for  coudemiiation— 
The  Peterhofl,  Blatchf.  Prize.  537;  The  Pizarro,  2  Wheat.  227;  Bernardl 
V.  Motteaox,  2  Doug.  574. 

14  The  Stephen  Hart.  Blatchf.  Prize,  379:  The  Pizarro,  2  Wheat.  227; 
Bemardi  v.  Motteaux,  2  Doug.  574;  The  Two  Brothers,  1 C.  Rob.  131  ^ 
Tbe  Peteriioff,  Blatchf.  Prize,  587. 


15  nw  Springbok,  SIMoliI.  Prlie,  ISi;  Tlu  Bidunnx],  B  C.  B 

16  The  Petaihoff.BlaCcM.  Prize,  4E9. 

IT   The  Ella  Wai  er  BlUrbt  Prise  I8t  Tht  Tira  Bnthen,  1 1 
lil    me  tiiami  2  Wheat.  J2T 

la   TbeLaulsaA^aes  £131  Jil  Trlie  IL  The  Mentor  £dw  Ai 
11  Tl  T-  Tl  V 


s-ffliar 


CfaoEireiS  WaSL  231;  Tbe  NeptnoM,  1 C. 
Itob.Mi  >nieNBiicT,3C.BDli.l33t  The  PI 

t!   ^eFortim>,3WlieM.233:  TtiaSt.NIcIiolM.t'niieM.tlT. 

n   TbellaiKy.SCRob.m;  TheUDltedBM(ca,BCn.V.A.llS. 

U    ThoSprlDSl>ok,»Waa.l. 

St  TtaeAmlnble  Isabella,  dWIie^l. 

n  TtieBalliladC(n.Blab±r.F[l2e,Ui  Jei:keri.l(antsamecT,lSHov. 
llliUBoiT.4as. 

tl   Tbe  EmulDiu,  1  GhU.  STl ;  The  Wslslnghwn  Packet,  2  G.  Bob.  TT. 

§  421.  Illegal  traffic. — A  bona  Jide  possessor  of  prop- 
erty may  tratiic  in  every  country  wliece  tbo  sovereign 
docs  not  estalilisli  a  diflerpnt  rule ;  and  an  implication 
aiiaea  from  tho  omission  of  tbe  iaterdiction.'  An  ace 
wMcli  impresses  a  liostilo  cliaracter  ^itli  lefercnce  to  Lis 
own  government  wUl  liave  tho  same  eltoct  aa  to  all  otLet 
belligerenta.J  The  rule  as  to  illicit  trado  witli  tlio  enemy 
applies  to  allies  as  well  as  to  citizens.'  The  nominal 
transfer  to  a  citizen  or  a  neutral  frieud  and  a  continuance 
in  enemy  trade  will  not  save  from  a  condemnation.*  If  a 
person  entered  into  a  liooso  oE  trade  in  tUO  enemy's  coun- 
try in  time  of  mar,  or  continued  Ids  connection  during  the 
war,  he  could  not  protect  himself  by  mere  rosidenco  in  a 
neutral  country .^  Where  trade  Ls  carried  on,  as  a  privi- 
leged  trader,  or  by  an  incorporation  in  the  same  maimer 
and  with  the  same  beneCts  as  a  native  merchant,  it  is  of 
a  hostile  character.''  Unavoidable  detention  in  a  bostile 
port  entered  through  irresistible  necessity,  does  not  affect 
tbe  character  of  tlio  voyage.'  A  domestic  vessel  toucLiug 
at  a  liostilo  port,  whetbei  she  haa  taken  cargo  thence  or 
not,  ia  trading  with  tbe  enemyi'  but  a  port  only  in  ilu) 
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temporarv  occupation  of  the  enemy  is  not  such  hostile 
port.^  The  necessity  for  a  voyage  to  enable  the  vessel  to 
discbarge  her  expenses  is  no  excuse  in  case  of  an  illegal 
voyage, ^<>  nor  that  the  vessel  was  chartered  to  return  prop- 
erty deposited  in  the  enemy's  territory  before  tho  war,  if 
the  charter  party  was  entered  into  with  knowledge  of  the 
war.ii  The  circnmstance  of  funds  in  an  enemy's  country, 
or  purchase  of  goods  before  the  war,  will  not  shelter  a 
party  from  the  operation  of  the  rule  as  to  illegal  traffic.  ^^ 

1  Hopner  v.  Appleby,  5  Mason,  77 ;  Flndlay  v.  The  William,  1  Pet. 
Adm.  I'l;  Consul  of  Spain  v.  Consul  of  Great  Britain,  Bee,  233. 

3  Malsonnaire  v.  Keating,  2  Oall.  336 ;  The  Jnlla,  8  Granch,  181 ;  1 
OalL  594,  explaining  The  Clarissa,  cited  in  5  C.  Bob.  4. 

3  Jecker  v.  Montgomery,  18  How.  113:  The  Hoop,  1 C.  Bob.  165;  The 
Nayade,  4  C.  Bob.  251 :  The  Ceres,  3  O.  Bob.  79 ;  The  Neptnnns,  6  C. 
Bob.  403;  TheHiram,8Granch,444. 

4  Tho  Shark,  Blatchf.  Prize,  218 ;  The  Ylgllantia,  1 C.  Bob.  1;  The 
Princessa,  2  C.  Bob.  51 ;  The  Hoop,  1 C.  Bob.  165. 

5  The  San  Jose  Ihdlano,  2  Oall.  288  LThe  Susa,  2  C.  Bob.  251 :  The  In> 
diana,  cited  in  3  C.  Bob.  44.   And  see  The  Herman,  4  C.  Bob.  228. 

6  The  San  Jose  Indlano,  2  Gall.  290:  The  Indiana,  cited  in  3  O.  Bob. 
44 ;  The  Anna  Cathaslioa.  4  C.  Bob.  107.  But  see  The  Flad  Oyen,  1 C. 
Bob.  135;  The KayadeJiC. Bob. 251. 

7  The  Mary,  9  Cranch,  126. ' 

8  The  Joseph,  8  Cranch»  454. 

9  The  Gerasimo,  11  Moore  P.  C.  100. 

10  Jecker  v.  Montgomery,  18  How.  114  {  Otis  v,  Walter,  2  Wheat.  18; 
The  New  York,  3  Wheat.  69:  Hallet  v.  Jenks,  3  Cranch,  210;  U.  S.  v.  The 
Fanny,  0  Cranch,  181 :  The  Rapid,  8  Cranch,  155 ;  The  Alexander,  4  0. 
Bob7f!3 ;  The  Mary, 9  Cranch,  128 ;  The  Joseph,  1  Gall. 545:  8 Cranch, 
431;  Potts  V.  Bell,  8  Term  Bep.  543;  The  Madonna  delle  Gracie,  4  0 
Bob.  195;  The  Grotins,  8  Cranch,  460;  The  Hoop,  1 0.  Bob.  165. 

11  The  Bapid,  1  GalL  296;  The  Alexander,  Ibid.  632. 

12  The  St.  Lawrence,  1  Gall.  470:  The  Hoop,  1 G.  Bob.  196,  citing  The 
I^ady  Jane,  The  William,  and  The  St.  Phillip;  The  Joilrow Lonisa Maiv 

Saretha,  cited  1  O.  Bob.  203;  Potts  v.  BeU,  8  Term  Bep.  543;  The  Indian 
hief ,  3  G.  Bob.  12. 

§  422.  Condenmatioii  for  trading  with  enemy. 
"Without  the  license  of  the  Government,  no  communica- 
tion, direct  or  indirect,  can  be  carried  on  with  the  enemy  .^ 
Public  war  imports  a  prohibition  of  commercial  intcr- 
course,^  and  trading  with  the  enemy  is  an  ofiEense  under 
the  laws  of  war,*  and  against  the  maritime  law.**  By  act 
of  Congress  and  by  pro^amation,  commercial  intercourse 
Mrith  inhabitants  of  the  revolted  States,  except  under 
license  of  the  President,  was  entirely  prohibited,*  and 
private  citizens  were  prohibited  from  trading  at  all  in  the 
insurrectionary  districts,^  and  a  military  license  to  trade 
was  void.  7  All  commercial  intercourse  or  trade  with  the 
enemy  is  illegal,^  and  stamps  the  property  with  a  hostile 


§  422  FBiZE.  451 

oharacter,^  whether  it  be  the  property  of  a  oitizen  or  of  an 
a]Iy,i'*and  in  this  tbero  is  no  distinction  between  domi- 
ciled neutrals  and  natural  subjects,!^  or  whether  the  voy- 
ag^e  was  from  or  to  the  ports  of  the  capturing  power. ^^  So  a 
party's  putting  himself  in  itinere,  to  return  to  his  native 
country,  will  not  protect  a  trade  which  is  illegal. i*  The 
property  of  a  subject  or  citizen  found  trafficking  with  the 
enemy  is  forfeited  as  prize  of  war."  Though  the  pro|> 
erty  may  be  neutral,  yet  tho  commerce  in  which  it  is 
engaged  may  be  hostile,  and  induce  a  confiscation.^^  In 
illegal  traffic,  there  must  be  both  intention  and  SiOt,^^  The 
vessel  must  be  taken  in  delicto^  or  the  offense  is  purged  j  ^^ 
but  where  tho  law  prohibits  certain  acts,  it  is  immaterial 
whether  the  party  supposes  them  to  be  offenses  or  not," 
and  the  opinion  of  consul  resident  at  foreign  port  that 
voyage  would  not  violate  the  law  will  not  excuse  illegal 
trade.  15  Trade  with  the  enemy's  country,  either  directly 
or  where  a  neutral  port  is  interposed,  is  illegal.*'^^  If  {prop- 
erty is  ultimately  destined  to  an  enemy,  the  interposition 
of  a  neutral  port  will  not  save  it :  ^^  the  original  guilt  con- 
tinues, notwithstanding  the  intermediate  port  and  tran* 
8hipment.*'2a  Even  landing  goods  and  paying  duties  do 
not  interrupt  tho  continuity  of  the  voyage,  unless  there 
be  an  honest  intent  to  bring  them  into  the  common  stock 
of  the  countrv;28  but  a  trade  with  a  neutral  port  is  not 
illegal  from  the  mere  circumstance  that  the  interests  of 
the  enemy  are  thereby  aided.2*  A  vessel  on  a  circuitous 
voyage  may  be  condemned  if  on  a  former  part  of  the 
voyage  she  was  guilty  of  an  illegal  act.^  Trading  with 
a  portion  of  the  enemy  country  wliich  has  been  reduood 
to  subjection  is  not  illegal. ^^ 

1   CoppeU  V.  HaU,  7  W21II.  654;  The  Rapid,  1  GaU.  308:  The  Liverpool 
Packet,!  GaU. 521:  'ihe  Julia,  8  CraucU,  Itil:  1  Gall.  m\  Grlswold  r. 


EUw.  IV,  6.  Conveying  Intelligence,  a  trading  with  the  enemy— U.  S. 
».  The  Tulip,  Fish,Prr23;  The  W.  B.  Latimer,  4  DaU.  3:  Potts  r.  BcU, 
8  'i  erm  Rep.  A43.  But  see  Tho  Hoop,  1  Rob.  li)5.  lastauces  of  con- 
demnatloii  for  trado  with  tho  enemy— The  Edward  Barnard,  Blatchf. 
Pr.  123 ;  Jecker  «.  Montgomery,  is  How.  ill;  13  How.  4i». 

2   Tho  William  Bagaley,  5  walL  405;  Jecker  v.  Montgomery,  18  IIow. 


3  Tho  Alexander,  1  GalL  535;  The  Hoop,  1 C.  Rob.  105;  Pods  v.  Bell* 
8  Term  Rep.  543. 

4  U.  S.  r.  The  Tulip,  Fish.  Pr.  29;  The  Caroline,  6  C.  Rob.  461;  The 
AUlanta.  Ibid.  440. 

5  Philips  V.  Hatch,  1  Dill.  578;  Goppell  v.  HaU,  7  Wall.  542;  The 
Ouachita  Cotton,  tf  WaU.  521 :  U.  S.  v.  Laue,  8  WalL  185:  The  Seform*  S 
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Wall.  617:  Tbe  Sea  Lion, »  Wall.  C30;  The  John  Gilpin,  Dlatclif.  Pr.  201 ; 
Bales  of  Cotton ,  1  Low,  ( I.  A  license  to  procuro  a  cargo  from  an  insur- 
rectionary dlstrlot  does  not  confer  a  license  to  takoacai'^o  to  such 
district—  f  he  Kef  onn.  3  Wall.  617.  So  a  liceiLso  obtained  throiijrh  fraud. 
eiTor,  or  mistake  will  not  prevent  a  forfeiture— U.  S.  r.  liairels  of 
Cement,  3  Amer.  L.  Beg.  N.  B.  735. 

6  Maddox  r.  U.  R.  15  Wall.  00;  U.  S.  v.  Lane.  8  Wall.  185.  Instances 
of  nniawf  ul  commerce  with  residents  of  insurrectionary  States— Tlio 
Beforni.3  Wall.ttlT;  U.  8.  v.  Weed,  5  Ibid.  t>2;  Tlie  Gray  Jacket,  Ibid. 
84i ;  The  ILuuptou,  Ibid,  872 ;  The  Sea  Lion,  Ibid.  630 ;  The  I'oltun 
Cases.  2  Ct.  Ci.  hHi:  6  Int.  Rev.  Rec.  21 ;  Blakeley  v.  U.  S.  2  Ct.  CI.  iiJa; 
The  David  K.  Wolf,  7  Lit.  Rev.  Rec.  lU. 

7  McEoe  e.  U.  S.  8  Wall.  167;  The  Ouachita  Cotton,  6  WalL  821. 

8  Philips  r.  natch,  1  Pill.  677;  Grlswold  r.  Waddlngton,  10  Johns. 
438:  Billi(ery  r.  Branch,  8  Amer.  Law  Reg.  N.  S.  8:vt;  Fiimlt  o.  Waters, 
lS£:ist,»)U:  Wilson  v.  Patterson,  7  Taunt.  439;  Ex  naite  I>oussniaker, 
13  Ves.  Jr.  71 ;  The  Uoou,  1  C.  Rob.  165;  Potts  v.  Boil,  6  Term  Rep.  543; 
'i  he  Rapid.  B  Crunch,  155;  1  GalL  2:)5;  I»rize  Cases.  2  Bljick,  635;  The 
Diana,  2  Gall.  b8;  The  Alexander,  8  Cranch,  169;  1  Gall.  632;  The  Sally, 
8  Cranch,  3ii2. 

9  The  Sally,  8  Cranch,  882;  The  Hoop,  1 0.  Rob.  219. 

10  Prize  Cases,  2  BUick,  674;  The  Sally,  8  Cranch,  382. 

11  The  Sarah  Starr,  Blatchf.  Pr.  76:  The  Abo,  Splnks.  42;  The  Jo- 
hanna Emille.  29  £ttg.  L.  &  £.  562;  The  Christine,  Spmks,  82;  The 
Hoop,  1  C.  Ron.  165. 

12  The  Joseph,  1  Gall.  661 ;  Potts  v.  Bell.  8  Term  Rep.  643 ;  The 
TVUliam,  5  C.  Rob.  349:  The  Ringende  Jacob,  1  C.  Rob.  8:);  The  Compte 
de  Wohrenzoff, cited  in  1  C.Rob. 205;  The  IlxpedlteVan  Rotterdam, 
cited  in  1  C.  Rob.  206:  The  William,  5  G.  Rob.  34»;  Tbe  Uoop,  1  0.  Rob. 
165;  The  Alexander,  8  Cranch,  169;  1  GaU.  532. 

13  The  St.  Lawrence,  1  Gall.  471 ;  The  Hoop,  1 G.  Rob.  165,  and  cases 
cited;  The  Indian  Chief,  3  C.  Rob.  12. 

14  Jeckero.Montgomery,  ISHow.  114;  The  Joseph,  1  GalL  654;  The 
Hoop,  i  O.  Rob.  1(k>;  The  Nelly,  cited  1  C.  Rob.  2h);  llivngcr  v,  Abbott, 
6  Wall.  635;  The  Rapid,  1  Gall.  310;  Juflrow  Louisa  MiU'garetha,  cited 
lu  1 0.  Rob.  203;  The  bt.  Philip,  cited  in  1  C.  Rob.  1T7:  The  Eonlgheld, 
cited  in  1  C.  Rob.  177,  and 8  Term  Rep.  55);  Tho  l^eedou,  cited  in  1  C. 
Bob.  179,  and  8  Term  Rep.  560;  The  Indian  Chief,  3  C.  Rub.  12. 

15  The  Ann  GreeiK  1  Gail.  200;  The  Anna  Catharina,  4  C.  Bob.  107: 
The  Princessa,  2  C.  Rob.  51;  The  Reudsberg,  4  C.  Rob.  121. 

16  The  Saunders,  3  Gall.  215 ;  The  Abby,  6  C.  Rob.  251. 

17  The  Saimdcrs,  2  Gall.  210;  The  Thomas  Gibbons,  8  Cranch,  421. 

18  The  Boston,  1  Gall.  243;  The  Hoop,  1  C.  Rob.  165. 

19  Tlie  Joscpli,  8  Cranch,  451;  The  Hoop,  1  C.  Rob.  165;  Potts  v.  Bell, 
8  Term  Rep.  543. 

20  Jeckerv.  Montgomery,  18  How.  110;  The  Julia,  1  Gall.  603;  The 
Jonge  Pieter,  4  C.  Rob.  7:);  The  Alexander,  1  GalL  6J2;  b  Cranch,  lUi); 
Tho  Rapid,  a  Cnuich,  155;  Miiue  v.  Mayor  dec.  of  New  York,  J  Paine,  42i). 

21  Tho  Bennuda,  3  Wall.  554;  Jccker  r.  Montgomery,  18  How.  Ill ;  13 
Ilow.4i)8;  The  Julia,  8  Cranch,  200;  The  Joiige  Pieter,  4  C.  Rob.  7:/; 
Tlie  Indian  Chief.  3  C.  Rob.  22;  The  PeterlioC  6  Wall.  54,  distinguish- 
iuif  The  Stert,  4  C.  Rob.  65.  And  see  The  Ocean,  6  C.  Rob.  b4, 297;  The 
Joseph,  1  Gail.  545. 

22  The  LoiUsiana,  8  Wall.  164;  Tho  Springbok,  Blatchf.  Pr.  454;  Tlie 
Tliompsou.a  Wail.  HA;  Tho  ThomyrLs,  Edw.  Adm.  17;  'iliuMarlat5C. 
Sob.3J5;  Tho  Marhi,  G  C.  Rob.  2Ui;  The  Charlotte  Sophia,  6  0.  Rob. 
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204:  The  Peterhofl,  ft  WalL  54:  The  WflUam.  ft  C.  Boh.  849;  The  Joseph, 
1  OaU.  545;  8  Cranch,  431;  Ihe  Stephen  mirt,  Blatchf.  Pr.  4U6;  'ihe 
Jonge  Pieter,  4  C.  Bob.  79:  Jecker  v.  Montgomery,  18  How.  Ill;  The 
Blcnmond»  5  G.  Bob.  2i)0;  The  Bermuda,  3  Wall.  514. 

23  The  Bermnda,  8  Wall.  554:  The  William.  5  0.  Bob.  849;  The 
Stephen  Hart,  Blatchf.  Pr.  409;  The  Maria,  6  O.  Bob.  825  But  see  The 
Polly,  3  C.  Bob.  361. 

24  The  Liverpool  Packet,  1  Gail.  513. 

25  The  Joseph,  8  Cranch,  451;  1  GoU.  545. 

26  Mitchell  0.  Harmony,  13  How.  115;  1  BUtchL  549. 

§  423.  "What  is  contraband.— Articles  manafactmed 
and  primarily  or  ordinarily  intended  for  military  pur- 
poses^ are  contraband:  also  military  supplies,^  imple- 
ments and  munitions  oi  war;  ^  neutral  property  destined 
for  the  use  of  the  army  or  navy.^  Articles  which  may  be 
for  purposes  of  war  or  peace  are  contraband  only  when 
actually  destined  to  military  or  naval  use.^  Articles  ex- 
clusively used  for  peaceful  purposes  are  not  contraband, 
but  liable  to  seizure  for  violation  of  blockade  or  siege.^ 
Provisions  are  not  generally  contraband,  but  may  become 
so  on  account  of  particular  situation  or  destination ;  ?  they 
are  not  if  destined  for  ordinaiy  use,  but  otherwise  if  des- 
tined for  militaiy  use,^  even  though  destined  to  a  neutral 
country.  0  So  provisions  and  liquors,  tit  for  the  consump- 
tion of  the  army  and  navy,  are  contraband.  ^'^  Fat  cattle 
are  provisions  or  munitions  of  war.^i  but  live  fowls  are 
not  embraced  within  the  term  live-stock.^^  Money  or 
bullion  destined  for  hostile  use  or  the  purchase  of  hostile 
supplies  is  contraband.^  Naval  stores,  such  as  masts,^^ 
ship  timbers, ^^^  hemp,^^  sail  cloth,^?  cordage, ^^  pitch  and 
tar,  19  and  copper  in  sheets,^  are  contraband  if  found  on 
board  a  vessel  which  has  a  hostile  destination.  Bosin,^^ 
tallow*^  and  timber^  are  contraband  only  in  case  it  may 
be  presumed  that  they  are  intended  to  be  used  for  pur- 

goses  of  war.  The  probable  use  of  an  article  is  inferred 
rom  its  destination. ^^  (^lontraband  persons  are  soldiers 
and  sailors  in  the  service  of  the  enemj^^  officers,  whether 
military  or  civil,  sent  out  on  the  public  service  of  the  eno- 
my  at  tne  public  expense— the  number  of  such  being  imi* 
materiaL^o 

1  The  Peterhoff,  5  Wall.  28 :  Blatchf.  Prize,  463;  The  Charlotte,  8  O. 
Bob.  272;  ^eptunus,  3  0.  Bob.  108;  Ihe  Drie  Qebroeders,  5^C.  Bob. 
The  Commercen,  1  Wheat.  382. 

2  The  Tubal  Cain,  Blatchf .  Prize,  240. 

3  The  Peterhoff,  Blatchf.  Prize,  463. 

4  The  Stephen  Hart,  Blatchf.  Prize,  406;  The  Gommeroeii»  1 
J82;  The  Peterhoff,  Blatchf.  Prize,  Sti6, 

5  The  Neptimus,  3  G.  Bob.  108;  The  Drie  Gehroedere,  5^C.  Boh.  < 
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6  The Peterbofft SWall. 28;  Blatcfaf. PiizA, 4A3. 

7  The  Peterhofl,  5  Wall.  58 ;  Blatchf.  Piizey463{  The  Commercen,  1 
TVheat.  382. 

8  The  Commercen,  2  Gall.  261 :  1  Wheat.  383:  Ten  Hogsheads  of  Bum, 
1  GfUl.  188;  The  Jonge  lilai!gareiha,  1 0.  Bob.  ISf. 

9  The  Gommercen,  2  Gall.  264 :  The  Antonla  Johanna,  1  Wheat.  159; 
The  Friend8eliaft,4  Wheat.  105;  ^  Ibid.  14;  The  Jonge  Margaretba,  1 G. 
Bob.  189. 

10  Halsonnalre  v.  Keating,  2  Oall.  83S ;  The  Stephen  Hart,  Blatchf. 
Prize,  387;  The  Springbok,  Ibid.  434;  The  Peterhoff;  Ibid.  463. 

11  The  Haabet,  2  G.  Rob.  182 :  The  Jooge  Margaretha,  1 G.  Bob.  101; 
The  Banger,  6  G.  Bob.  125;  The  £dward,TG.  BobTiid. 

13  U.  S.  V.  Sheldon,  2  Wheat.  123;  17.  S>  v.  Barber,  9  Granch,  243. 

13  The  lHatllda  A.  Lewis,  5  Blatchf.  922;  Bvans  o.  Hatton,  6  Jar.  1042. 

14  XT.  S.  v.  Diekelman,  92  U.  S.  620. 

15  The  Gharlotte,  5  G.  Bob.  305;  The  Staadt  Bmbden,  1  G.  Bob.  27. 

16  The  Twende  Brodre,  4  G.  Bob.  33. 

17  The  Apollo.  4  G.  Bob.  I6I4  The  JiText,  Ibid.  354;  The  Gate  Resell* 
•chart  Michael,  Ibid.  94. 

18  The  Neptnnns,  3  G.  Bob.  108. 

19  The  Peterhoff,  Blatchf.  Prize,  463 ;  8  WalL  28. 

20  The  Jonge  Tobias,  1  G.  Bob.  329:  The  Twee  Joflrowen^  ASh  Bob. 
tt3;  The  Kepfonns,  6  G.  Bob.  408. 

^1  The  Charlotte,  5  G.Bob.  275. 

22  Nostra  Slgnora  de  Begona,  5  G.  B6b.  98. 

-23  The  Neptonns,  3  G.  Bob.  108. 

24  The  Twende  Brodre,  4  C.  Bob.  37. 

29  The  Friendship,  6  C.  Bob.  420. 

26  The  Orozembo,  6  G.  Bob.  430. 

§  424;  Carrying  eaomiy  <fliiQ>ate]ieB.'-0an7iiig.ais- 
pat<^es  to  the  enem^  is  a^litading  with  the  enemy, ^  and  a 
cause  for  condemnation.^  So,  carrying  dispatches  from  a 
colony  of  an  enemy  to  the  mother  country  subjects  to 
.oonfi8cation.fi  The  enemy's  dispatches  on  board  a  neutral 
yesseli  which  bas.a  hostile  destination,  are  contraband.  ^ 
^e -court  only  regards  as  oriminal  in  a  neutral  vessel  the 
carrying  of  letters  or  dispatches  of  a  public  nature  ^rom 
or  to  a  belligerent  port.^  Any  official  communications 
between  oificers,  military  or  civil,  in  the  service  of  the 
enemy,  on  the  public  affairs  uf  tiieir  goTemment^  are 
'*  enemy's  dispatches.^*  >  Official  oommuuications  be- 
tween the  enemy's  home  government  and  bis  embassador 
or  consul  resident  in  a  neutral  state,  alone  excepted.^  80, 
official  communications  between  the  enemy's  omcers  and 
neutral  foreign  go%'emments  are  not  contraband,  and 
pcivate  letters  between  individuals  are  presumed  to  be 
mnooent,  in  the  absence  of  all  proof  to  the  contrary.^  A 
>bag  belonging  to  and  under  the  official  seal  ol  aaed* 
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tral  ffovemment,  found  on  board  the  prize  vessel,  was  or- 
dered to  be  delivered  to  the  district-attorney  to  be  disposed 
of  conformably  to  instructions  of  thef^ovemment.^  In  car- 
rylnff  dispatches  from  one  port  of  an  enemy  country  to 
another^  greater  vigilance  is  required  of  the  master  than 
in  going  from  a  neutral  port  to  au  enemy  port.^^' 

1  The  Commercen,  2  Gall.  264:  1  Wheat.  3S2:  The  Madonna  del 
Burso,  4  C.  Bol).  IW;  The  Sarah  Christina,  1  0.  Rob.  237;  Tho  Uaase, 
Ibid.  280:  TlioEniaiinel,  Ibid.  2iS;  'ihe  luimamicl,  2  C.  Rob.  186:  Tho 
Atlas,  1  0.  Rob.  243;  The  Rislog  San,  2  G.  Ilob.  KM;  Tho  Neutralitet,3 
Ibid.;  The  Welvoort,  1  C.  Rob.  122;  Tho  Friendship, 6  O.  Rob.  4i0;  Tlie 
Orozembo,  6  C.  Bob. 430:  The  CarolUic,  6  C.  Rob.  ifil;  Tho  Ttilii).3 
Wash.  C.  C.  lAl:  The  Atalanta.  A  C.  Rob.  440;  U.  8. «.  The  Tulip,  Fbh. 
Pr.2a;  The  W.  B.  Latimer,  4Dall.  3;  Potts  v.  Bell,  8  Tenn  Kep.643. 
But  see  The  Hoop,  1 0.  Rob.  liiS;  The  Dordrecht,  2  C.  Rob.  G9. 

3  The  Tulip.  3  Wash.  C.  C.  181 ;  The  Caroline,  6  G.  Rob.  463. 

3  The  Gommercen,  2  OalL  266 ;  Tho  Atalanta,  6  C.  Rob.  440 ;  The  Can- 
•tantla,  6  C.  Rob.  321. 

4  The  Rapid,  Edw.  Adm.  228:  The  Constantla,  6  G.  Rob.  461,  nota; 
The  Susan,  6  C.  Rob.  461, note;  The  Hope, 6  C.  Rob.  4isi,  note. 

5  The  Tropio  Wind,  Blatchf.  Prize,  CS;  The  Madison,  £dw.  Adm. 
224;  The  Rapid,  Ibid.  228. 

6  The  Tropic  Wind,  Blatchf.  Prize,  68;  The  Caroline,  6  C.  Sob.  461; 
The  Caroline,  6  C.  Rob.  4ti5;  The  Atalanta,  Ibid.  440. 

7  The  Caroline,  6  Rob.  465;  The  Kadlson,  Edw.  Adm.  224. 

8  The  Tropic  Wind,  Blatchf.  Prize,  68;  The  Acteon,  2  Dods.  48;  Tbe 
Caroline,  6  a  Rob.  465. 

9  The  Peterhofl,  Blatchf.  Prize,  468 ;  5  Wall.  28. 

10  The  Rapid,  Edw.  Adm.  228;  The  Caroline,  6  C.  Rob.  461.  And'Me 
The  Drummoud,  1  Dods.  103. 

^  §  425.  Penalty  for  oarrytng  contraband.— In  mod- 
em times,  the  carriage  of  contraband  subjects  only  the 
freight  and  expenses  to  forfeiture,^  except  where  theown- 
. er  of  the  cargo  is  also  the  owner  of  the  vessel;  ^  or  where 
the  vessel  had  sailed  with  false  papers  and  a  false  des- 
tination, when  the  vessel  also  will  be  condemned:  <  or  in 
disregard  of  express  treaty  stipulations:  *  or  under  cir- 
cumstances of  fraud  on  the  rights  of  belligerents.^  The 
owner  who  permits  the  master  to  carry  under  false  papers 
contraband  goods,  ostensibly  for  a  neutral  port,  but  really 
for  the  enemy,  must  suffer  the  consequences.  <^  So,  where 
the  owner  is  privy  to  the  transaction,  or  where  his  agent 
interposes  actively  in  the  fraud,  and  consents  to  cover  it 
by  sailing  with  false  papers,  the  ship  will  also  be  con- 
demned ;7  and  the  known  character  of  the  owners  and 
their  agents,  as  connected  with  contraband  trade,  is  a  cir- 
cumstance to  be  considered  upon  the  question  of  the  xeg" 
ularity  of  the  papers.^  Non-contraband  goods  belonging 
to  the  same  owner  must  share  tho  fate  of  uie  contraband? 
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Id  cases  ot  concealed  contraband,  an  Inspection  of  tlie 
oarcolsn  usaal  practice."  That  there  must  bo  n  dedctuin 
exlstinfi  at  tlie  moment  of  tlie  aeizoio,  applies  to  caKcs  of 
coutrabimd  aa  well  as  to  blockades,!'  A  reioel  liariiig 
on  board  contraband  articles  is  liable  to  eeiziire  from  tlie 
It  she  leaves  lier  port  of  departure,'^  evon  (liougL 
'~~  'a  neutrals  In  iieutml  bottoms."  It  will  bo  uo 
e:ccuse  for  carrying  contraban<l  that  the  master  is  or  pre- 
tends to  be  ignorant  of  tbe  nature  of  tbe  goods,''*  or  of  tlio 
character  of  the  peraona,">  or  ttio  nature  of  tliu  dlspntcties 

Bion  bas  been  given  to  trade  with  the  enemy  in  ionoteut 
HTticleH,  nor  that  tliu  Tessel  Is  at  tho  same  time  carrying 
dispatciiea  tor  its  own  govemmeot."  Tiie  rule  of  "freB 
ships  free  good£ "  does  not  sanction  the  carrying  of  con- 
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I  CirrlBElang.Herclianta'Ini.Co.ePelera.ieOi  ThePnnkUn.30. 
atMnL^e  Ridnnonii,  0  U.  Rob.  isOiTlia  St  NlcbolM,  f  "^—  ■'-- 
MBalOe.l  Act.  i3i'lhaMurxaCroya,niia.>3t;  Tlie  EdwE 
:  ^SeUumUsubeis,  e  0.  Bol>.«e;  The  Nancy.  *  C.  B 

ib-IJl  Tlie  Uwrpool  Picket,  1  Oall.  il3;  'Ilia  Sprliutlwli,  BlDlcM. 
'"OJM:  The  Rauiur.UCKtSi,  II'-  '—■-—-  "— '- " — 


t  ThoSprtnglHik,8Wall.l;BUtelit.PTl»,4M. 

»  ThePeterhoff.Blatchf.PrtJe.MB;  The  Bnrtngbok,  n)HL«2;  Tho 
Rsuger.flC.  Rail.  lUi  JecluiT.MantgomerT.lg Hair.  Ill:  TbeMerca. 
rioul,  I C.  Bai>.  8»i  Tba  Vraw  JuOlUiVl  C.  Bob.  UO. 

I  TbeetepIteD  Hsrt.BlMcU.rrlie,193:Tbe  Uercnriiu.l  C.  Knb. 
W,38Si  The  tdward,  4  C.  Bob.  »3;  'I  he  Kantralltet,  SU.  Koh.  IM;  The 
FnHiUIn,  Ibid,  12!;  The  Baiuter.  ft  C.  Rob.  Uti  The  Buiiiuliak.liUiti'lif. 
Prize,  M;  The  rsUrlutfE.  VM.  tW;  Onliigtoii  t.  UercIisaU'  his.  Co. 
aPoters.lB, 

g  ThDSTi[ingbok.BlMch{.Prlie,M9i  TheMancy.tC-Bob.  m;  The 
Biperiment.  aVaeM,  lel. 

t  The  Bprinobok,»Wim.  MiBiateM.  FriM,  4K;  The  PeterhoH,  a 
WalL  eiH;  BlatSlif.  l-rl^e,  (MLCafilnSWn  r.  MerchjiTits'  Ini,  Co,  B  fo- 
aSJi'Tho' Joii?6  TohlM,  ic'RoO.'SMi'Tho  Btsadl  EmbUen.' Bil'iL  STJ 
The  BUveuao  Jacob,  Ibid.  891  The  Floreot  Commeceium,  1  CBoba  lltL. 
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10  The  Liverpool  Facket.  1  OaU.  519;  Tho  Richmond,  5  C.  Boh.  299; 
Tho  Jonge  Slargaretba,  1 C.  Bob.  183;  'ihe  Oster  Bcsoer,  4  O.  Bob.  M. 

11  The  Circassian*  2  WalL  153;  The  Lbtette,  6  G.  Bob.  390 ;  The  Abbr* 
6  0.  Bob.  231. 

12  Tho  Springbok,  Blat^.  Prize,  4fi3;  5  Wall,  1 ;  The  pptertaoff,  Biid. 
609;  Tho  liniiua,  3  0.  Uub.  Ik>1;  TIjo  Tremlo  8osU'c,  ti  C.  liub.  ;i^tf,note; 
Tho  Columbia,  1  C.  Rob.  154;  iho  Neptuuus.  2  O.  Uob.  110;  Tiio  Lizette, 
GO.  Boll.  3i;U;  i he  Aui-orck. 4 C.  Bob.  2iii;  Tiie  Bu;,'cu,  i  v;auut.  (£2. 

13  The  Stephen  Hart,  Biatchf.  Prize,  432;  Tho  Springbok,  Ibid.  463; 
S  Wall.  1. 

14  The  Orozembo,  G  C.  Rob.  430.  The  niastor  Is  bound  toknowtlie 
contents  of  tiic  car^o^'ihe  Pctcrhoif,  5  Wail,  do".);  Tim  Spriui^k, 
Blatchf.  Prize.  403;  Xue  tilepUeu  Burt,  BlatcM.  PrUc,  4JJ:  xlio  Outer 
Botiser,4C.  Bob.  ha 

15  Thu  Siisaii,  G  C.  Bob.  461.  note. 

Iti   The  Oconora  Wilhehuiua.  U  0.  Bob.  331. 

17  The  Drauimoud.  1  DOOs.  103^. 

18  The  Asia, 6  C.Bob.  403. 

§  42G.  Blockade.  —  A  belligerent  engaged  in  actual 
war  has  a  right  to  blockade  the  ports  of  the  other  belliger- 
ent, and  neutrals  are  bound  to  respect  tliat  right. ^  To 
justify  the  exercise  of  tho  right,  a  war  must  exist  de  facto, 
and  this  exists  where  one  of  the  belligerents  claims  sover- 
eign rights  as  against  tlie  other.^  The  United  States  as 
an  independent  nation  has  power  to  declare  what  i)orts 
within  her  limits  shall  be  norts  of  entry,  and  to  coniine 
all  maritime  trade  to  them.^  The  Supreme  Court  regards 
treaty  compacts  as  the  true  exposition  of  the  law  ot'  na- 
tions in  regard  to  blockades.'*  The  President  of  the  United 
States  in  time  of  w"ar  has  the  power  to  institute  and  de- 
clare a  blockade, <^  or  to  relax  a  olockade  and  regulate  the 
trade  with  places  in  the  military  })ossession  of  the  Govern- 
ment.^ A  blockade  may  bo  instituted  to  prevent  ingress 
only  or  egress  only,"  and  of  one  port,  or  several  ports,  or 
the  whole  seaboard  of  the  enemy.^  A  simple  blockacle 
may  be  established  by  a  naval  olHcer  acting  upon  his  own 
discretion  or  under  the  directions  of  his  superiors. ^  A 
public  blockade  is  not  only  established  in  fact,  but  ia  noti- 
Hed  by  the  government  directing  it,  to  other  governments.  ^^ 
A  blockade  only  exists  where  the  forces  ofono  nation  en- 
compass the  ports  of  another, ^^  and  cannot  exist  where  no 
actual  blockade  can  bo  applied,  i^'  but  must  be  justiUed  by 
the  necessary  means  of  enforcing  it.^^  The  forces  most 
be  such  as  to  constitute  an  actual  investment  ^^  by  an  ad- 
equate force  so  stationed  as  to  render  ingress  or  egress  of 
vessels  dangerous,  ^^  although  the  occasional  absence  of 
the  blockading  vessels  from  stress  of  weather  or  other 
contingencies  will  not  render  it  ineffectual.^*^  So  it  will 
2K>t  be  rendered  ineif eetual  by  continued  entries  in  a  log- 
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l)Ook  Bapported  by  testimony  of  clear  weather  and  of  no 
blockading  vessels  being  visible  off  the  port  from  which 
the  vessel  sailed.  ^^    A  blockade  may  be  made  effectual 
bv  batteries  on  shore  as  well  as  by  vessels  afloat.18    a 
blockade  is  not  to  be  extended  by  construction,! J  and  no 
right  exists  on  the  part  of  a  belligerent  as  against  neutral 
powers  to  blockade  bis  own  ports.20    X.  blockade  is  null 
and  void  ab  initio  if  it  includes  any  port  or  coast  not  be^ 
loQgine  to  the  enemy. 21    So  it  is  void  if  the  blockading 
force  abandon  its  position,  except  temporarily,  on  account 
of  stress  of  weather,  2a  or  if  it  be  driven  away  by  a  superior 
force,23  or  if  it  be  inadequate  to  guard  the  wholo  line  of 
the  blockade/^"^  or  negligent  iu  the  execution  of  its  du- 
ties,26  or  partiality.23    A  blockade  does  not,  according  to 
modem  usage,  extend  to  a  neutral  vessel  found  in  x)ort, 
nor  prevent  her  coming  out  with  the  cai^o  which  was  on 
board  when  the  blockade  was  institutea.27    A  blockade 
ifl  presumed  to  continue  till  revocation  and  actual  notice 
of  aiscontinuance.28    The  blockade  of  a  coast  is  not  termi- 
nated by  the  discontinuance  of  a  blockade  of  a  port  on 
that  coast.29    The  military  occupation  of  a  city  by  a  block- 
ading belligerent  does  not  termmate  the  public  blockade 
previously  existing,  so 

1  Prize  Gases,  2  Black,  635;  McCall  v,  Mar.  Ins.  Co.  8  Cranch,  59. 

2  Pri2e  Cases,  2  Black,  635;  The  llary  CUnton,  Blatchf.  Prize,  556. 

3  tJ.  S.  V.  The  WlUiam  Arthxir,  3  Ware,  276. 

4  The  Empress,  Blatchf.  Prize,  179;  FitzsimmonB  v.  Newport  Ins.  Co. 
4  Cranch,  185. 

5  The  Tropic  Wind,  14  Law  Bep.  N.  S.  144 ;  Semmes  v.  The  City  F. 
Ina.  Co.  6  Blatchf . 456;  Prize  Cases,2  Blacl^635:  The  Hiawatha,  Blatchf. 
l*riae,  13;  U.  8.  v.  xhe  W.  F.  Johnson,  IfiJxg.  Int.  334. 

6  The  Alma,  15  Law  Rep.  N.  S.  663.  The  President's  Instructions  of 
28th  Ausrust,  1812,  did  not  protect  from  capture  vessels  coming  from  an 
enemy's  port  with  cargoes  put  on  board  long  after  fall  knowledge  of 
the  war— The  Joseph,  1  Gall.  562;  The  Alexander,  Ibid.  532;  8  Cranch, 
168. 

7  The  Gerasimo,  11  Moore  P.  C.  115. 

8  The  Franciska,  Spinks,  117;  Naylor  v.  Taylor,  Moody  A  M.  207. 

9  The  Circassian,  2  WalL  135. 

10  The  Circassian,  2  Wall.  135. 

11  V.S.V.  The  William  Arthur,  3  Ware,  276. 

12  The  Peterhoff,  5  Wall.  55;  The  Stert,  4  C.  Bob.  65. 

13  The  Nayade,  Newb.  372 ;  The  Neutralitet,  3  C.  Bob.  295. 

14  Tlie  Sarah  Starr,  Blatchf.  Prize,  87;  The  Nomen,  Spinks,  171 ;  The 
Fraoclska,  Ibid.  113. 

15  The  Sarah  Starr,  Blatchf.  Prize,  69;  The  Nomen,  Spinks,  171. 

16  The  Sarah  Starr,  Blatchf.  Prlzo,  69;  The  Nomen,  Spinks,  171. 

17  The  Andromeda,  2  WMl.  4D1 ;  The  Baigorry,  2  Wall.  474. 
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18  Tbo  Circassian,  2  WaJL  135. 

19  TbePeterhoff,5WalL52;  The  Fran  Dsabe,  4  G.Bob.  63;  ThtJb^ 
rla,  6  C.  Bob.  201 ;  The  Zelden  Bust,  Ibid.  93. 

20  The  Circassian,  2  WalL  157 ;  The  Llzette,  6  C.  Bob.  390. 

21  The  Fnmciska,  Splnks,  117. 

23  The  Nancy,  1  Act.  57 ;  The  Columbia,  1 C.  Bob.  151. 

23  TheHoflnung.GC.  Bob.  112;  TheTrlheten,Ibid.65. 

24  The  Betsy,  1  C.  Bob.  93. 

25  The  JufErow  lilaria  Schroeder,  3  C.  Bob.  152. 

26  The  Success,  1  Dods.  135;  The  Fox,  £dw.  Adm.  320;  The  BoIIa,t 
C.  Bob.  372;  The  C^ranciska,  Spinks,  232. 

27  Ollvera  v.  Union  Ins.  Co.  3  Wheat.  183. 

28  The  Circassian,  2  Wall.  150 ;  The  Betsey,  1  C.  Bob.  78;  Tbe  Nep- 
tunus,  1  C.  Bob.  170. 

29  The  Balgorry,  2  Wall.  474;  The  Josephine,  3  Ibid.  83. 

30  The  Circassian,  2  WalL  135;  The  Balgorry,  Ibid.  474. 

§  427.  Notico  of  blackadc^Xotmcation  of  block- 
ado  to  the  proper  authorities  of  the  State,  and  sofficieDt 
time  to  communicate  the  same  to  subjects  or  citizens  of 
the  State,  is  suilicient  to  constitute  constructive  notice.^ 
The  neutral  master  cannot  be  heard  to  say  tliat  he  was 
ignorant  of  the  blockade.^  So,  common  notoriety  is  suf- 
licient  notice  of  blockade.^  Any  notidcation  which  de- 
clares under  blockade  a  larger  extent  of  coast  than  is 
actually  blockaded,  is  null  and  void.'^  So,  if  the  notice  is 
that  the  blockade  is  about  to  be  instituted.^  The  mere 
fact  of  the  presence  of  the  blockading  squadron  consti- 
tutes notice  of  blockade  outwards  to  every  vessel  within 
the  line  of  the  blockade. <*  Direct  warning  from  a  bclli£[- 
erent  cruiser,  or  knowl|$dge  from  any  other  source,  imparts 
an  actual  notice  of  the  Ulockade  iuwards.7  After  which, 
persistence  in  her  course,  or  in  loitering  about,  ivill  sub- 
ject the  vessel  to  detention.^  Warning  becomes  unneces- 
sary only  where  knowledge  is  had.'**  So,  a  warning  in- 
dorsed on  the  register  of  the  vessel  is  not  necessary  when 
actual  notice  to  the  master  or  owner  is  given,  i"*  Where 
knowledge  of  a  blockade  exists  at  the  commencement  of 
a  voyage,  the  vessel  cannot  lawfully  approach  the  block- 
ade port  even  for  the  bona  fide  purpose  of  inquiring  as  to 
the  continuance  of  the  blockade.^ ^  The  ai>proach  to  a 
blockaded  port  is,  under  the  circumstances,  illegal,  12  and 
is  in  itself  a  consummation  of  the  oftcnse.i^  The  inquiry 
cannot  be  made  at  the  blockaded  port  if  it  can  be  made 
elsewhere.  ^^  A  vessel  approaching  a  blockaded  port  with 
intention  to  violate  the  blockade,  is  not  entitled  to  be 
■warned  oft.^  Y/here  an  excuse  is  set  up  for  approachingf 
a  blockaded  port  to  make  inquiry,  satisfactory  evidence 
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of  ignorance  of  blockade  must  be  adduced.^^  In  the  ab- 
sence of  notice  of  a  blockade  an  inquiry  at  a  blockaded 
port  was  excused.  ^^  Although  it  is  a  duty  to  make  inquiry 
in  the  neighborhood,  if  information  be  attainable,  respect- 
ing a  continuance  of  the  blockade,  yet  the  general  riUe 
may  be  mitigated,  and  a  vessel  may  lawfully  sail  for  a 
blockaded  port,  knowing  it  to  be  blockaded,  without  being 
liable  for  a  breach,  is 

1  The  Hiawatha,  Blatchf .  Pr.  1 ;  the  Calsrpso, 2  C.  Bob.  298:  The  Nep- 
tnnns, 2  C.  Rob.  ]  13 ;  The  Adelaide,  3  C.  Bob. 281 ;  The  Jonge  retronella, 
2  C.  Bob.  131 ;  xli^  Spea  and  Irene, 5  C.  Bob.  79.  And  seePrlze  Cases, 2 
Black,  635;  llie  Mary  Clinton,  Blatchf.  Fr.  656. 

2  The  Hiawatha,  Blatchf.  Fr.  18;  The  Neptunus,  2  C.  Bob.  110. 

3  The  Franclska,  Splnks,  233;  The  Tatela,  6  C.  Bob.  177. 

4  The  Henrick  and  Maria,  1 C.  Bob.  146;  The  Franclska,  Splnks,  117* 

5  The  Franclska,  Splnks,  117. 

6  The  Vrow  Judith,  1  C.  Bob.  150. 

7  The  Columbia,  1  C.  Bob.  154;  The  Franclska,  Splnks,  290;  The  Ta> 
tela,  6  O.Bob.  177. 

8  The  Apollo,  5  C.  Bob.  289;  Fitzsimmons  v.  Newport  Ins.  Co.  4 
Cranch,  198. 

9  The  N^rade,  Newb.  370;  Yeaton  v.  Fry,  5  Cranch,  335;  Maryland 
Ins.  Co.  V.  Wood,  7  Ibid.  402. 

10  The  Hiawatha,  Blatchf.  Pr.  21:  Prize  Cases.  2  Black,  635;  The 
BeTere,2Sprague,117;  The  Hallie  Jackson,  Blatchf.  Pr.  41;  The  Colum- 
bia, 1 C.  BoU  154. 

11  The  Delta,  Blatchf.  Pr.  141, 654;  The  Cheshire,  Ibid.  151;  The  Em- 
press, Ibid.  146,  175,  659:  Stokely  v.  Smith,  1  Ben.  411;  The  Spes  and 
Irene,  5  C.  Bob.  72;  The  Betsey,  1  C.  Bob.  78;  The  Little  William,  1  Act. 
141 ;  The  Neptunus,  2  C.  Bob.  110. 

12  The  Admiral,  3  Wall.  615;  The  Circassian,  2  Wall.  135;  The  Pana- 
ghla  Bhomba,  12  Moore  P.  C.  168;  Madeiros  v.  Hill,  8  Bingr.  231;  The 
Neptunus,  2  C.  Bob.  ItO:  but  not  where  there  was  no  intent— The  Ad* 
mlrai,  3  WalL  603;  3  Wall.  Jr.  361 ;  Medeirps  v.  Hill,  8  Bing.  231. 

13  The  CheslLlre,  3  WaU.  231;  Blatchf.  Pr.  151 ;  The  Delta,  3  WalL  654; 
Blatchf.  Pr.  133. 

14  The  Empress,  Blatchf.  Pr.  175;  The  Union,  Splnks,  164. 

15  The  Hallie  Jackson,  Blatchf.  Pr.  43;  The  Empress,  Ibid.  175. 

16  The  Cheshire,  Blatchf.  Pr.  160;  The  Union,  Splnks,  164. 

17  The  Forest  King,  Blatchf.  Pr.  48 ;  and  compare  The  Empress,  Ibid. 
175. 

18  Maiyland  Ins.  Co.  v.  Woods,  6  Cranch,  29 ;  7  Ibid.  402. 

§  428.  Attempt  to  violate  blockade.— The  attempt 
^of  a  neutral  vessel  to  enter  or  leave  a  blockaded  port, 
with  knowledge  or  notice  of  the  blockade,  is  a  culpable 
violation,  although  no  warning  ia  given ;  ^  and  for  such 
attempt  the  vessel  and  cargo  may  be  condemned.^  The 
cargo  may  be  condemned,  although  the  vessel  has  not 
been  taken  in  process.^  So  if  a  vessel,  however  distant  at 
time  she  was  met  with,  sailed  after  notice  of  the  blockade. 
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and  still  pursued  Iter  course  to  the  blockaded  port;  ^  but 
not  in  default  of  notification.^    If  the  destination  of  the 
vessel  be  hostile,  the  destination  of  the  goods  is  consid- 
ered hostile  also,  though  they  are  intended  to  be  forwarded 
beyond  the  liostil*^  port,  or  be  deposited  at  an  intermediate 
neutral  port.o    Or  if,  before  she  is  met  with,  the  master 
abandons  the  destination;  ?  but  the  change  of  course  must 
be  dellnite.8    In  case  of  such  attempt,  suspicious  circum- 
'Stances  connected  with  the  matter  pleaded  in  justilicatioQ 
will  warrant  a  rl(»id  scrutiny  of  the  evidence  oifered.'' 
TThe  presumption  of  a  hostile  destination  may  be  rebutted 
by  clear  proof  of  its  abandonment. ^o    A  vessel  may  be 
in  such  a  distress  an  to  justify  her  in  attempting  to  enter 
a  blockaded  port;i'  but  .nothing  but  a  high  necessity  will 
justify  the  attempt,!-*  an  absolute  and  uucontroUal^le  ne- 
cessity ;i3  and  satisfactory  evidence  will  be  required  of 
the  reality  and  urgency  of  the  necessity,^*  as  for  the  ae- 
cessity  for  water,  fuel,  or  provisions,  is    The  extra  extent 
of  the  voyage  renders  probable  the  assertion  that  the  ves- 
sel required  further  stores,  and  at  all  events  removes  the 
suspicion;  ^^  but  the  excuse  of  seeking  a  blockaded  port 
to  obtain  supplies  is  looked  upon  with  disfavor,  i'     That 
the  approach  was  made  to  ascertain  whether  the  block- 
ade was  raised,  will  not  avoid  liability;  ^^  nor  that  the 
venture  was  not  a  commercial  one;  ^^  nor  of  ignorance  of 
the  coast  ;^<)  nor  loss  of  compass;  nor  the  desire  to  avoid 
fees  payable  at  another  port.'-'i 

1  The  Louisa  Agnes,  Blatchf.  Prize,  107;  The  Kavade,  1  Newt>.  2i2; 
^tzsimmous  v.  Neptune  Ins.  Co.  4  Crauch,  185.  And  see  Tlie  Gii>sey, 
Blatchf.  Prize,  127;  The  Edward  Baruajnl,  Ibid.  122:  The  Advooa&e, 
Ibid.  142;  TheEevere,2Sprague,107;  The  Ocean  Bhrd,  Ibid.  2di. 

2  The  Baigorry,  2  Wail.  474;  The  D.  Sargeant,  Blatchf.  Prise,  57S; 
The  General  C.  O.  Pinckney,  Blatchf.  Prize, 27)^  The  Ouachita,  lliiiL 

S09;  The  Amiable  Isabella,  0  Wheat.  L 

8  The  Joseph  H.  Toone,  Blatchf.  Prize,  223, 641. 

4  The  Yro w  Johanna,  2  C.  Rob.  109 ;  The  Neptunns,  Ibid.  111. 

5  The  Neptunns,  2  C.  Bob.  111. 

6  The  Eichmond,  5  G.  Bob.  336;  The  Lizette,  6  C.  Bob.  390,  note. 

7  The  James  Coolc,  Edw.  Adm.  263 ;  The  linlma,  3  C.  Bob.  170. 

8  The  Mhierva,  3  C.  Bob.  229. 

9  The  Diana,  7  Wall.  860:  The  Experiment,  8  Wheat.  261;  The  Jvf- 
frow  Eibrecht,  1  G.  Bob.  127;  The  Sea  Witch,  6  WaU.  242. 

10  The  Imhna,  3  G.  Bob.  167 ;  The  Lizette,  6  0.  Bob.  890,  note. 

11  The  Diana,  7  WaU.  354. 

12  The  Argonaut,  Blatchf.  Prize,  63 ;  The  Fortmia,  5  C.  Bob.  31 :  Tbe 
Burtige  Uaue,  2  0.  Bob.  124. 

J3    The  Diana,  7  Wall.  354;  The  Neptunus,  2  G.  Bob.  Ill ;  The  Coined 
fidw.  Adm.  32;  The  Courier,  Ibid.  24tt.  wv«*^«. 
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1*  .^J'^'^^  Barbour,  Biatobf.  Prise,  laX;  Tlie  Forest  King,  Ibid. 
48:  TbiB  Bislng  Dawn,  Ibid.  SGB:  Tbe  Sunbeam.  Ibid.  656;  ^nieAlbert, 
n)Id.663;  The  Arthur.  Edw.  Adm.  202;  The  DUma,  TWaU.  854;  The 
Fortuna.  5  G.  Bob.  27 ;  The  Ghrlstlansbere,  6  Ibid.  S76;  The  Neptunus,  2 
C.  Rob.  110;  The  Hurtage  Hane,  Ibid.  124. 

15  The  Nayade,  Newb.  874;  The  Fortnna,  5  O.  Rob.  81 ;  The  Hortage 
^e.2  C.  Rob.  124;  The  Sunbeam,  Blatehf.  Prize,  316;  The  Diana,  7 
Wall.  354. 

16  The  Foreet  King,  Blatehf.  Prlae,48;  Tlie  Hmrtage  Hane,  2  a  Rob. 
124. 

17  The  Ai^nant,  Blatehf.  Prize,  82. 

18  The  Betsey,  1  C.  Rob.  78;  The  Union,  Snlnka,  167:  The  Cheshire,  3 
WaU.  235;  1  he  Shepherdess.  5  G.  Rob.  267;  ^eApollo.Ibld.  287;  The 
Posten,  1 C.  Rob.  335,  note;  The  Spes  and  Irene,  5  G.  Rob.  72;  The 
James  Gook,  Edw.  Adm.  263. 

19  The  RxchaBse,  Edw.  Adm.  40;  The  Charlotta,  Ibid.  253:  The  Ar> 
thor,  Ibid.  202:  The  Elizabeth,  Ibid.  198;  The  Fortuna.  5  C.  Rob.  27;  The 
Comet,  Edw.  Adm.  32;  The  Jeanne  nana*  Splnks,  170. 

20  The  Adonis,  5  G.  Rob.  257. 

21  The  Elizabeth,  Edw.  Adm.  198. 

§  429.  Violation  of  blockade.— To  constitute  a  yio- 
lation  of  blockade  three  things  are  necessary  to  be  proved : 
first,  the  existence  of  the  blockade;  second,  the  knowl- 
edge of  the  offending  party;  and  third,  some  act  of  viola- 
tion, either  by  going  in  or  coming  out  with  a  cargo  laden 
after  the  commencement  of  the  blockade.  ^  A  vessel  is 
not  entitled  to  export  a  cargo  after  knowledge  of  the 
blockade,  without  clear  proof  that  the  act  was  honest  and 
fair  as  to  belligerent  rights  of  captors  ;3  or  unless  the 
cargo  was  put  on  board  before  the  institution  of  the  block- 
ade ;S  and  any  vessel  which  passes,  or  attempts  to  pass 
out,  except  a  vessel  in  ballast  in  the  port  at  the  time  the 
blockade  was  first  instituted,  is  liable.^  If  she  overstays 
the  time  allowed  by  proclamation  she  is  liable  to  capture, 
although  she  was  prevented  from  leaving  bv  an  accident.^ 
A  breach  of  blockade  inwards  is  committed  by  approach- 
ing a  blockading  squadron,  and  taking  such  a  position  as 
to  facilitate  her  slipping  into  port,  or  getting  under  the 
cover  of  hostile  forts ;  ^  or  by  a  vessel  found  near  the  block- 
aded port,  and  observed  to  be  steering  for  it.'<  Although 
it  is  possible  the  intention  of  the  master  may  have  been 
innocent,  the  presumption  arising  from  his  conduct  may 
be  inferred  from  the  circumstances— being  near  the  block- 
aded port,  and  within  the  line  of  blockading  vessels  by 
night;  and  the  return  voyage  so  timed  that  she  may  be 
there  by  night  again;  no  attention  paid  to  guns  fired  to 
bring  her  to,  but  crowding  sail  and  running  for  the  block- 
adea  shore,  b  Although  the  terms  of  the  proclamation 
afford  no  justification  for  the  act  of  the  master,  they  are 
entitled  to  consideration  on  the  question  of  the  intent  with 
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tvhicli  tbe  maBter  wea  aailine  for  the  hlocbaded  port.' 
The  fact  of  claaring  tor  a  blorkaded  port  is  in  itself  inno- 
cent unlesn  It  be  accompaaied  iritn  knowledge  of  tbe 
blockade; '°  and  the  mere  Intent  to  eater  a  blockaded  port 
It  Dot  BufficlCDt  for  condetnnHtlon.ii  It  in  not  tlie  mere 
mental  design  which  tbe  law  paniahes,  but  the  overt  art 
In  starting  for  or  proceedluji  towaiil  the  nroliibited  port 
with  knowtedi^  that  It  is  blockaded,  and  conMiitiiiiK  in 
that  course  till  the  arreM  i  ^=  but  in  such  caaea  the  fact  of 
Bailinsmiist  be  coupled  with  tbe  intention. w  Tlio  modem 
law  requires  floma  overt  act,  denoting  the  forbidden  »l- 
tempt,  in  addition  to  the  intention;"  but  aailinf;  with 
intent  to  evntio  the  Llockadn  la  such  overt  act,'^  and  the 
Teasel  must  bo  intercepted  while  endeavoring  to  cajry  not 
the  Ruilty  design,"  where  n  veaael  without  n  proper 
license  was  found  near  the  blockading  squadron,  and  ia 
Hucb  a.  poaitlun  that  IE  not  prevented  slia  mif^ht  haca 
passed  the  force,  it  was  no  excuse  to  nlleee  tliat  she  ii-as 
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4  TheHiawatba^latclif.Pr.l9;  The  Comet,  Edw.AOm.  33;  OUvem 
V.  TTnlon  lus.  Co.  3  Wlieat.  Id3;  The  Blrederlck  MoQce,  1 C.  Bob.  80. 

5  Prize  Cases,  2  Blftck,  635. 

6  The  Neutralitet,  6  0.  Bob.  31 ;  The  Charlotte  Ghrlstin  >,  6  0.  Bob.  101. 

1  Tlie  Mentor,  Edw.  Adm.  207;  The  Qute  Brwarting,  6  G.  Bob.  182; 
The  Chrlssys,  SpUUu,  343. 

6   The  Cornelius.  3  Wall.  235;  The  Charlotte  Christine,  6  C.  Bob.  101 ; 
The  Mersey,  Blatchf.  Pr.  187. 

9   The  Empress*  Blatchf .  Pr.  659. 

10  Fitzslmmons  v.  Ifowport  Ins.  Co.  4  Cranch,  185;  Yeaton  «.  Fry,  ff 
Cranch.835. 

11  Olivera  v.  Union  Ins.  Co.  9  Wheat.  197;  Fitzslmmons  v.  Newport 
Ins.  Co.  4  CrancU,  185. 

12  The  John  GUpin,  Blatchf.  Pr.  291. 

13  Fitzslnunons  v.  Newport  Ins.  Co.  4  Cranch,  185;  The  Nereide,  9 
Cranch,  388. 

14  The  Empress,  Blatchf.  Pr.  175;  Fitzslmmons  v.  Newport  Ins.  Co.  4 


Ibid.  266;  Tho  Wren,  Ibid.  582. 

15  The  Nayade,  Newb.  370;  The  Betsey,  1  C.  Bob.  78. 

16  The  John  Gilpin,  Blatchf.  Pr.  291 ;  The  Samiders,  2  GalL  210. 

17  The  Josephine,  8  Wall.  83. 

18  The  Blfling  Dawn,  Blatchf .  Pr.  368. 

19  The  Peterhoff,  6  WalL  28. 

§  430.  Penalty  for  violation  of  blockade.— A 

breach  of  blockade,  with  knowledge  or  notice  of  its  exist- 
ence, subjects  the  property  so  employed  to  confiscation,  i 
So  the  sailing  witli  intent  to  violate  a  blockade  subjects 
the  ves.9el,  and  in  most  cases  the  cargo,  to  condemnation,^ 
from  the  inception  of  tlio  voyage.*    A  settled  course  of 
tratlo  ill  violating  the  blockade,  and  the  employment  of 
the  vessel  before  m  such  trade,  and  the  fact  that  her  claim- 
ant had  before  been  engaged  in  such  trade,  may  be  taken 
into  consideration  on  the  question  of  intent.*    The  owners 
of  the  vessel  are  bound  by  the  acts  of  the  master,  whether 
they  \vere  ignorant  thereof  or  not.6    The  acts  of  the  mas- 
ter will  affect  the  cargo  if  laden  on  board  after  the  block- 
ade lias  become  effective  as  to  the  vessel. ^    Where  the 
owner  of  a  car^o  knows  of  the  blockade  when  the  vessel 
sails,  lio  loses  his  cargo  in  case  of  capture. "^    So  when  the 
blockade  was  known  or  might  have  been  known  when 
thB  shipment  was  made,  the  master  will  be  treated  as 
agent  oi  the  cargo  as  well  as  of  the  ship.s  and  the  owners 
of  the  cargo  will  be  responsible  for  the  acts  of  the  master.^ 
ybe  deviation  of  the  vessel  into  a  blockaded  port  is  pre- 
sumed, to  be  in  the  service  of  the  cargo,  and  the  owner  u 
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bound  except  in  the  absence  of  notiee  of  the  bloclcade  at 
the  time  tho  vessel  sailed.^®    So  where  a  part  of  the  cargo 
belonged  to  neutrals,  who  had  no  notice  of  the  blockade, 
it  should  be  restored,  without  costs;  ii  or  if  the  owner  of 
the  cargo  on  a  vessel  liable  to  condemnation  did  notpar- 
ticipate  in  t  ho  oifense,  his  property  is  not  liable  to  forfeit- 
ure. 12    By  the  modern  rule,  the  penalty  annexed  to  a 
breach  of  blockade  is  the  forfeiture  of  the  vessel  and  car- 
go taken  in  delicto^  or  before  the  end  of  the  return  voy- 
age, is    A  vessel  coming  out  of  a  blockaded  port  may  w 
8ei2ed  on  her  lirst  voyage  subsequent  thereto.^*    So  long 
as  the  blockade  continues  a  vessel  is  liable  for  the  breach 
until  she  has  completed  her  voyage  ;i5  but  she  ceases  to 
be  liable  as  soon  as  the  blockade  is  raised,  although  if  al- 
ready captured  she  is  not  to  be  released.  10    The  act  of 
egress  is  as  culpable  as  the  act  of  in^ess,  when  done  in 
fraud  of  a  blockade. i'    In  case  of  a.Himple  blockade  tin 
captors  are  bound  to  prove  its  e^tistence  at  tlie  time  of  the 
capture,  while  in  case  of  a  public  blockade  the  claimants 
are  held  to  proof  of  its  discontinuance  to  protect  them- 
selves from  Its  penalties,  u 

1  Tbe  Hiawatha,  BUitchf.  Prizd,  14;  Tbe  Cdambla.  1  C.  Bob.  IH. 

2  The  Circassian,  2  Wall.  185:  The  Lonlsa  A^es,  Blatehf .  Prize, IVj; 
The  Captalii  SpeUden,  BLatchfl. Prize,  127:  Tho  Ella  Warley,  Ibid. 291: 
The  Chrlstiausuexv,  a  G.  Rob.  STB;  Tho  Rauder.'j  Uye,  lUld.  8^.  Ana 
Bce  The  Nayadc,  Newb.  3m:  The  Sea  Witxih,  6  Wall.  242:  The  FlyiM 
Scud,  Ibid,  m:  The  Adela,  lbld.5(»i;  Tho  Frederick  Molke,  I  CKOb. 
86;  Yeaton  v.  Fr^,  5  Cranch,  335;  The  Columbia,  1 0.  Rob.  IM. 

3  The  Stephen  Hart,  Blatchf.  Prize,  411;  The  Petcrshoff,Ibi(LMB; 
The  Imlna,  3  0.  Rob.  l«7;  The  Trende  Sostre,  (5  C.  Rob.  3:W,  note;  Tte 

tlehmond,  5  C.  Rob.  2iK):  The  Maria,  5  C.  Rob.  3i5;  The  William, 5  C. 
Ob.  433;  The  Nancy, 3  C.  Rob.  n>:  The  United  Statas,  Stu.  V.  Ad.  116; 
The  Joseph,  1  Gall.  545 ;  8  Cranch,  431 ;  The  Columbia.  1  C.  Rob.  IM; 
The  Neptunus,  Ibid.  110;  The  Llzetto,  6  C.  Rob.  SiW ;  The  Thomyr'S' 
Edw.  Adm.  17 ;  The  Circassian,  2  Wall.  IS.'i.  And  see  Tho  Nayade. 
Newb.  866;  The  Jonge  Pieter,  4  C.  Rob.  79;  Jecker  v.  MontgomerTi" 
How.  HI. 

4  The  William  H.  Northrop,  Blatchf.  Prize,  235 ;  The  Maria,  Ibid. 
283 ;  The  Ella  Warley,  Ibid.  2d8i  The  Belle,  Ibid.  2^ ;  The  Graulte  Gitf . 
rblh.355. 

6  U.  S.  V.  The  Malek  Adhel,  2  How.  234 ;  The  Palmyra,  12  Wheat  1. 
The  Springbok,  Blatchf.  Prize,  4(52:  The  Columbia.  1  C.  Rob.  154;  "Oti 
Vrow  Judith,  1  C.  Rob.  150;  The  Adonis,  5  C.  Rob.  223;  Tho  Mars.  6  C 
~ —     .  --.     ,j,jjQ  Stephen  Hart- 


Wheat.  283 ;  U.  S.  V.  Palmer,  3  Wheat.  63d;  Dobree  r.  Napier,  3  Scon, 
201. 

6  The  Hiawatha.  Blatchf.  Prize,  20;  The  Frederick  Molke.  1 C.  Bob. 
M ;  The  Vrow  Judith,  I  C.  Rob.  150;  The  Betsey,  1  C.  Rob.  78:  Tha 
Oreoshaw,  Blatchf.  Prize,  2;  The  Nereide,  9  Cranch,  450;  The  Adoniii 
•  a  Rob.  228. 
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,7   StolEely-«.'6mlfh,-2''Ben^4U-;  ^Ehe  Sttfibeafti,dBfitMif.  Prize; 656; 
Ibid.  316. 


ft  The  Bprlngbdk.  BIdtchf.  Prtze,  4S2;  ]*riz9Cases/2Btacfc,d89;  The 
Amy  Warwick.iJ Sprasu^,  l-*3;  The l»Bterbotr,  BlAtclif.  Prize, 64);  The 
KosallA  aiiU  Betty,  2  C.  Bob.  343;  ThQ  Aries,  2  Spnwae,  198.  But  see 
The  Nayade,  Newb.  368;  x  bo  Adohis,  5  C.  Bbb.  2i^ 

10  The  Sunbeam,  Blatchf.  Prize,  65&;  The  'Wave,  n>Id.  330;  U.  S.  v. 
The  Joseph  U.  Toone,  IbiU.  258. 

1 1  The  CrensKaw,  Blatchf .  Prize,  2. 

12  The  U.  S.  V.  Gnillem,  U  How.  mi  The- Alexander,  4  G.  Bob.  93. 

13  The  Wren,  6  WdlL  582 ;  Tha  Saumlers,  2-  Gall.  215 ;  The  Imtna.  3  C. 
Bob.  167;  The  Llzette.  6  €.  Bob.  390;  The  Parraghia  Bhomba.  U  Moore 
P.  0.168. 

14  The  Mersey,  Blatchf.  Prize,  195;  TheChrlBtiaDSbenrf6C.Bob.^6; 
The  General  HamUton,  IblU.  61. 

15  Tlie  Welvaart  Van  Plllaw.  2  C.  Bob.  129:  The  General  Hamilton,  6 
C.  B6b.  61 ;  Tbe  ChristMiBbersr,  6  0.  Bob.  381. 

16  The  Lfzieite,«  0.  Bob.  337;  The  Conferenzrath,  6  C.  Bob.  362. 

17  The  Hiawatha,  Blatchf.  Prize.  1 ;  .2  Blade,  i635;  The  Fredericlc 
Molke,  I  C.  B»b.86;  The  VroW 'Judith,  Ibid.  151;  The  Neptuhus,  1  0, 
It6b.  111. 

id    Tbe  Circassian,  2  Wail.  135. 

§  431..  Seiztire  sittd  odndehihatibix.  ^  A  cdptxirB 
made  in  goot^  faith  in  neutral  waters,  without  intention 
to  violate  ni6tttr^l  jurisdiction,  and  in 'the  absence  of  all 
intervention  and  «l£lim  on  Iho  part  of  t!ie  neutral  govern- 
ment, is  valid.i     The  condemnation  of  prize  property 
Jylng  in  the  ports  of  an  ally-is  justifiable,  but  a  different 
rule  applies  to  neutral  ports,^    Ko  property  vests  in  any 
goods  taken  at  sea  till  a  sanction  of  condemnation;^  so  in 
cases  of  illegal  intercourse,  the  property  must  be  con- 
demned to  the  captors."*    In  cases  not^fjictly  i)ri2e,  as  for 
illegal  captures  in  violAtien  of  neutrality,  the  courts  will 
ixiqulre- into  ilnd  d6cide  the  title,  hbweVcr  complicate; 6 
they  ■will  indnire  in  whom  the  property  is  vested,  and  not 
merely  at  what  is  called  a  legal  title  at  common  law.^ 
The  f orf oituiiB*  imposed  is  absolute  Without  reference  to 
thetiineof'ftei2tit'e.7    A  "sale  of  cfetptured  property  by  Au- 
thority of  tliQ  captors,  if  the  property  be  aft^rvvard  con- 
demned, ivS  vjllid.»    A  vessel  and  Cargo ' taken  for  the  use 
of    GovernW^nt  )6n  'appraisal,  at  the  place  of  capture, 
and  afterward  lost  at  sea,  was  condemned  as  prize.^    The 
seiznre  of  enemy  property  by' the  United  States  as  prize 
of  war  on  land  j>«r*  bdli,  is  not  authorized  by  the  law  of 
nations,  abd  can  be  upheld  only  by  -an  ^act  of  Congress; J* 
Tlie  -A.ct  of  July  17th,  1862,  excludes  property  on  land 
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in  the  rebellion  from  the  category  of  prize  for  benefit  of 
captors.-^  A  capture  on  land  by  boat  crews  sent  from 
a  public  ship  are  neld  to  come  within  the  province  of  the 
prize  courts.  A2  it  is  competent  for  any  person  to  take  pos- 
session of  property  seizable  as  prize,  when  found  within 
the  jurisdiction  of  the  court.i^  Any  person  may  seize  any 
property  forfeited  to  the  use  of  the  Government,  for  the 
purpose  of  enforcing  the  forfeiture,  and  it  depends  on  tlie 
Government  whether  it  will  act  upon  the  seizure ;  ^*  and  it  is 
not  necessary  that  they  should  be  taken  by  actual  f  orce.^* 
A  seizure  of  a  vessel  for  violation  of  a  blockade  is  lawful 
if  made  by  a  national  vessel,  though  not  a  vessel  forming 
part  of  the  blockading  force. ^^  Sv  the  English  i)ractice, 
custom-house  officers  capture  vessels  in  port  as  prize,  and 
the  seizure  may  be  made  even  at  the  doclc.  ^^  A  vessel  and 
cargo  liable  to  capture  as  enemy's  property,  or  for  sailing 
under  tlie  enemy's  license,  or  for  illegal  traffic,  may  oe 
seized  after  her  arrival  in  a  port  of  the  United  States.  ^^ 

1  The  Adela,  6  Wall.  267 :  The  Etrusco,  3  C.  Bob.  31 :  The  Vrow  Auna 
Catharina,  5  C.  Bob.  144;  The  Sir  William  Peel,  5  WaU.  517. 

■2  The  Arabella,  2  Gall.  369;  The  Victoria.  1  Edw.  Adm.  97;  The 
Henrick  &  Maria,  4  G.  Bob.  43;  The  Christopher,  2  G.  Bob.  207;  The 
Comet,  5  C.  Bob.  253. 

8  The  Bose  v.  Hlmill,  Bee,  304;  Sasportas  v.  Jennings,  1  Bay,  470; 
lilndov.  Bodney,  Doug.  613;  Jecker  v.  Montgomery,  13  How.  517;  The 
Susaona,  6  C.  Bob.  48. 

4  The  Sally,  8  Cranch,  384:  The  NeUy,  cited  in  1 0.  Bob.  219. 

5  The  Tilton,  5  Mason,  471:  L'Invlnclblo.  1  Wheat.  238;  Talbot  v. 
JansoQ,  3  Dall.  133;  Del  Col  v.  Arnold,  Ibid.  333;  The  Alerta,  9  Cnuich. 
35.1;  Nuestra  Senora  de  la  Caridad,  4  Wheat.  497;  The  Antelope,  10 
Wheat.  66;  11  Ibid.  413;  The  Santa  Maria,  7  Wheat.  490. 

6  The  Amy  Warwick,  2  Spragae,  158;  The  Abo,  Splnks,  42. 

7  The  Saunders,  2  Gall.  216;  The  Christlansberg,  6  O.  Bob.  S76. 

8  wmiamsv.  Armroyd,7Cranch,423. 

9  The  Captain  Spedden,  Blatchf.  Fr.  127. 

10  U.  S.  V.  Shares  of  Capital  Stock^S  Blatchf.  237:  Indian  Chf.  3  C 
Bob.  12 ;  La  Virginie,  5  Ibid.  91 :  The  Fama,  Ibid.  97 ;  Boedes  Lust,  Ibtd. 
207;  Prudent,  Ibid.  248:  The  Baltica,  11  Moore  P.  C.  141;  U.  S.  o.  Ste- 
venson, 3  Ben.  121:  U.  S.  o.  The  Francis  Hatch,  18  Am.  L.  Beg.  289,  cit- 
ing U.  S.  V,  Bushels  of  Wheat,  cited  13  Am.  L.  Beg.  294.  Anu  see  The 
Amy  Warwick,  2  Sprague,  130;  Brown  v.  U.  S.  8  Cranch,  110;  U.  8.  v. 
Stevenson,  3  Ben.  Il9. 

11  Mrs.  Alexander's  Cotton,  2  Wall.  404.   See  Bev.  Stats,  sec  4S13. 

12  The  Charles  F.  Perry,  1  Low.  476;  Undo  v.  Bodney,  D0119. 613;  Tbe 
Cotton  Planter,  10  Wall.  677. 

13  The  Tropic  Wind,  Blatchf.  Pr.  65;  The  Johanna  EmBle,  20  Bnsr.  L. 
&  E.  562;  The  Bebekah,  1  C.  Bob.  227:  La  Bosine,  2  C.  Bob.  372:  Bxown 
V.  U.  S.  8  Cranch,  131;  Maiden  v.  Bartlett,  Park.  105. 

14  The  Caledonian,  4  Wheat.  100;  The  Langdon  Cheves,  Ibid.  103. 

15  Bales  of.  Cotton,  1  Low.  11;  The  Wando,  Ibid.  18, 
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16  The  Memphis.  Blatchf.  Fr.  282;  The  Gliarlotte.  5  G.  Bob.  272;  1 
Dnrl.  2rj;  The  j)(mna  HurbaTa,2  Hagsr.  Adm.  366;  The  Melomane,  6  O. 
Hob.  4  J;  Thy  Douro.  Blatchf.  Pr.  a<iJ;  3  WalL  664. 

17  Th*^  Prince  LenpoM,  BUtchf.  Pr.  00;  The  Eliza  Cornish,  Spinlcs, 
Ke.  &  Ad.  .Ivi;  The  Couq:ieror>  2  C.  Bob.  3U3. 

18  The  Caledonia,  4  Wheat.  100. 

3  433.  Title  to  captured  property.— Acquisitions 
mnilft  ilurin.s:  war  aro  considered  aa  part  of  the  domain  of 
t'le  <.o]i(iu(.Ti)r,i  and  the  title  vests  in  the  Government.^ 
Tlio  seizure  vests  i>os8e3sion  in  the  sovereign  of  the  cap- 
tors, and  subjects  the  property  to  the  jurisdiction  of  his 
C()urts,3  whether  the  captured  property  belonged  to  an 
ontMiiy  <  )r  u  neutral.'*  The  Government  takes  the  property 
i].)t  as  ilroits,  but  solely  jiire  reipuhlica.^  Captures  made 
by  CoTcrnmont  vessels  belong  to  the  Government,  and 
no  tiilo  vests  in  the  captors,  except  to  their  distributive 
sliarc'H  <»f  the  proceeds  after  condemnation.^^  A  capture 
of  a  Kteamer  \vithin  the  insurrectionary  district  by  the 
forces  of  the  Government  vests  the  title  to  the  property 
in  ( Joverument,  •  and  subsequently  coming  into  the  United 
States  and  taking  the  i)rescribed  oath  does  not  divest  the 
title. 8  The  i)rotit3  of  capture  made  by  individuals  with- 
out a  commission  inure  to  the  Government,  but  it  has 
been  the  practice  to  assign  the  captors  a  part  and  some- 
limes  tho  whole  of  the  prize.^  Cases  may  arise  where 
tlio  forfeiture  will  wholly  accrue  to  the  Government.!^ 
IL  is  a  matter  of  indifference  whether  the  seizure  pro- 
ceeded originally  from  the  Government,  or  has  been 
adojitod  by  it.^i  The  title  to  the  proceeds  or  value  of  the 
prizo  must  conform  to  the  conditions  of  the  grant,  which 
arc  that  it  sliall  be  brought  into  port  and  condemned  as 
lawful  prize.  1=*  No  subject  can  condemn  hostile  or  cap- 
tured projierty  when  tlie  sovereign  has  prohibited  it,  but 
(ioverument  may  subsequently  ratify  it.^s  Where  the 
capture  was  collusive,  the  property  was  condemned  to 
the  Govornment.i-*  The  Government  will  not  be  de- 
barred from  asserting  its  rights  to  forfeiture  by  the  mis- 
conduct of  the  captors  after  making  the  prize. i^  The  pro- 
visions of  the  prizo  law  api)ly  to  all  captures  made  as  prize 
by  the  authority  of  the  United  States. i<* 

1  The  Clrci^slan,  2  Wall.  15^ ;  Hotj^sheads  of  SuTar  v.  Boyle,  9 
Cranch,  11)1 ;  The  Banda  &  Kirwee  Booty,  1  Law  Bep.  Ad.  &  £c.  109. 

2  The  Mcrrlmac.  Blatchf. Prlz?, 635;  The  ElsebOtS  C.  Bob.  155;  The 
Ella  W.irl?y,  Butciif.  P.-iz3, 207.  dUtin,7ulahin3  the  English  rule  in  the 
l>us  Ucnnonos,  10  Wheat.  308;  2  Ibid.  76. 

3  The  Invincible.  2  Gall.  3G;  nu(fson  v.  Gnestler,  4  Granch,  293;  6 
Ibid.  261;  The  Henrlck  and  Maria,  4  C.  Bob.  146. 

4  The  Invincible,  2  (Jail.  36:  Hndson  o.  Guestier,  4  Granch,  293;  6 
Ibid.  2dl ;  U.  S.  v.  Peters,  3  DaOl.  121. 
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5-  The  Sireo,  13  Wall.  3{)8{  Dps  HermaBos,  10  Wheat.  906;  2  Wheat 
7&;  Tho  Joseph,  1  OaU.  565;  8  Or.  431. 

6  Tho  Siren,  7  Wajl.  163LTbe  Aigburth,  Blatchf.  Prlae,  635;  Ihld. 
H^*,  TiieD(>3  Hermauu.s,  10  Wheat.  aOJ;  2  Wheat.  Tii;  The  Adventure, 
8  Craiich,  2Ju;  Boles  of  Cotton,  1  Low.  17. 

7  White  0.  Red  Chief,  1  Woods,  40. 

8  White  V,  Red  Chief,  1  Woods,  40. 

9  Th'j  Siren,  1  Low.  282;  Anonjrmous,  1  Opln.  Attv-Gen.  4S3;  The 
Dos  Heniiauos,  10  WhcaL  306;  2  Ibid.  76;  The  Banda  &  Kirwee  Booty, 
1  Law  Rep.  Ad.  A  Ec.  100. 

10  Tho  Qefla,  I  Mason,  00;  The  Walsiusham  Packet,  2  C.  Bob.  77; 
Tlio  Siren,  i  Low.  2;j0.   And  see  Rev.  Stats,  sec.  4614. 

it  Tho  Emulous,  I  Gall.  566:  The.Aqulia,  1  C.  Rob.  32;  The  Twee  Ge. 
SMster,  cited  2  C.  Uoii.  234;  Tho  Rebeckali,  1  C.  Rob.  227;  The  Ger- 
trur4:i,  2  C.  Ro'),  211 ;  Tho  Moloniano,  5  C.  Rob.  43;  Tho  Charlotte,  a  C. 
Rob.  272;  The  Riohiuond,  5  C.  Rob.  200;  The  Thorahaven,  1  Kdw.  Adm. 

102. 

13   Decatur  v.  Chew,  9  Law  Rep.  N.  S.  138. 

13  Prize  Cases,  2  BUcfc,  671 ;  Brown  o.  U.  S.  8  Cranch,  103. 

14  The  Oeorgo,  2  Wheat.  2S3:  3  Qall.  247;  The  Bothnea  and  Jahnstoff. 
i  Wheat.  160;  Robinson  r.  Hook,  4  Maiaou,  156;  The  Experiment.  8 

Wheat.  264. 

15  The  Louisa  A^pnQS,  Blatchf.  Prize,  107. 

10   Mrs.  Alexander's  Cotton,  2  Wall.  404;  The  Cotton  Plant,  10  WalL 
677;  Rev.  Stats,  sec.  4613. 

§  433.  X3ffect  of  capture  on  prior  liens.— The  title 
must  prevail,  in  a  prize  court,  in  priority  to  the  subsidiary 
interest  of  lien-holders. i  No  lien  upon  enemy  property  can 
defeat  the  rights  of  the  captors,  unless  in  very  particular 
coses,  under  general  mercantile  law,  and  independent  oi 
any  contract  between  the  parties.^    All  liens  upon  <-ip- 
tured  pro]>erty,  which  are  not  in  their  nature  open  and 
apparent,  are  utterly  disregarded  by  prize  courts. «    Tlio 
capture  discharges  from  all  latent  liens  or  incumbrances,^ 
and  from  the  liens  of  neutral  creditors.**  Where  a  neutral 
merchant  had  the  legal  title  and  possession,  he  was  not 
to  be  deemed  a  lien-holder,  but  a  trustee  with  right  o£ 
retention  until  his  advance  should  be  repaid.<^    The  cap- 
ture overrides  and  supplants  all  private  liens."     So,  it 
overrides  a  mortgage ; »  nor  can  the  holder  of  a  bottomrv 
bond  assert  his  rights  in  a  prize  court ;^  so,  the  claim  of 
the  owner  of  the  acquitted  part  to  a  lien  on  tho  condemned 
part  was  disallowed.^o    So,  the  Government  has  no  pri- 
ority from  the  operation  of  a  municipal  forfeiture  over 
the  rights  of  captors:  ^^  the  forfeiture  is  absorbed  in  the 
general  operation  of  the  war.  ^2   Cotton  capture<l  as  prize  is 
not  liable  to  be  proceeded  against  for  the  internal  revenue 
tax,  while  in  custody  of  the  marshal.  ^3  The  capture  over- 
Tides  even  a  bonajfie  purchase  by  a  neutral  iu  hia  Uome 
port." 
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1  The  Amy  Warwick,  2  Spnurae,  155:  The  Hannah  M.  Johnson^ 
Blatchf .  Prize,  35;  The  Hampton,  6  Wall.  ZiOi  The  Francis,  8  Granch,  418; 
TheSlren,7WaU.ie2;  TheMarianna,6C.Kob.22;  The  Battle,  6  Wall. 
4B8.  But  see  The  Belvidere.  1  Dods.  358;  The  Vrow  Sarah,  1  Dods.  355; 
The  Constancia  Harlessen,  Edw.  Adm.  232. 

2  The  Frances,  8  Cranch,  418;  The  Mariahna,  6  C.  Bob.  22. 

8  The  Hannah  M.  Johnson,  Blatchf.  Prize,  35;  The  Delta,  Blatchf. 
Prize,  136;  The  Lynchburg,  Blatchf.  Prize,  52:  The  Francis,  1  Gall.  446; 
8  Cranch,  354:  The  Velasco,  Blatrhf.  IMze,  66;  The  Josephine,  4  C. 
Rob.  25;  The  Tobago,  5  0.  Bob.  194:  Th-^  Marianna,  6  C.  Rob.  22;  The 
Sisters,  5  G.  Rob.  138;  The  Yrow  Anna  Catharina,  5  C.  Bob.  144;  The 
Aurora,  4  C.  Bob.  218. 

4  Harlan  v.  The  Nassau,  Blatchf.  Prize,  199, 665. 

5  The  SfOly  Magee,  Blatchf.  382;  The  Mary  Clinton,  Blatchf.  Prize 
556. 

6  The  Amy  Warwick,  2  Sprague,  150 ;  14  Law  Bep.  N.  S.  501. 

7  Harlan  v.  The  Nassau,  Blatchf.  Prize,  199:  The  Delta,  BlatcM. 
Prize,  133;  The  Napoleon,  Blatchf.  Prize,  296;  Jennings  v.  Carson,  4 
Cranch,  2;  The  Amy  Warwick,  2  Sprague,  155;  The  Tobago,  5  C.  Bob. 
194. 

8  The  Hampton,  5  Wall.  372;  The  Delta,  Blatchf.  Prize,  133. 

9  The  Mary,  9  Cranch,  126;  The  Frances,  8  Ibid.  418. 

10  The  Mary  McBae,  Blatchf.  Prize,  91. 

11  The  Rapid,  1  Gall.  314;  The  Walslnfeham  Packet,  2  C.  Rob.  77 ;  The 
Cornelius  Maria, 5  C.Rob.  32;  The  Abby,  5 C.  Rob.  251 ;  Tho  Recovery, 
6  C.  Rob.  341;  The  SaUy,  8  Cranch,  312;  The  Sarab  Starr^  Blatchf. 
Prize,  84. 

12  Prize  Gases,  2  Black,  674 ;  The  Sally,  8  Cranch.  382. 
18    The  Victory,  2  Sprague,  226. 

14    The  GebrgUi,  7  Wall.  32. 

§  434.  Rights  of  captors.— All  rights  of  prize  belong 
originally  to  the  Government,  and  beneficial  interests 
can  be  derived  only  from  the  grant  of  the  Government;  i 
and  on  failure  of  the  title  of  the  captors,  the  condemns^ 
tion  "Will  be  to  the  Government.^  The  grant  embraces  all 
property  liable  to  be  condemned  as  prize,  and  not  par- 
ticularly reserved.8  The  presumptions  against  the  grant 
are  only  to  be  rebutted  by  language  so  explicit  as  to 
leave  no  room  for  doubt.*  The  property  goes  to  the  cap- 
tors T^hen  authorized  by  the  Government.^  and  the  cap- 
tors have  a  plenary  dominion  over  it.^  Their  right  de- 
pends exclusively  on  the  commission  ?  and  instructions.  ^ 
A  non-commissioned  cruiser  may  seize  for  the  benefit  of 
the  Government,^  though  it  must  be  considered  as  a  mere 
merchantman.  ^^  Whether  the  capture  was  made  without 
public  authority  and  by  a  non-commissioned  vessel  is  a 
question  between  the  Government  and  the  captors,  with 
-which  the  claimant  has  nothing  to  do."  The  Prize  Act  of 
26tli  June,  1812,  operates  as  a  grant  of  all  property  right- 
fully captured  by  commissioned  privateers.  1^    Immedi* 
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ately  on  capture  of  property  on  the  high  seas,  the  captors 
acquire  such  a  right  as  no  neutral  can  justly  im7)uga  or 
destroy. 13  They  cannot  be  dispossessed  by  the  force  or 
tenor  of  subsequent  captors. ^^  Their  right  attaclies  to 
goods  substituted  for  the  prize  of  warj^^  i)ut  they  have  no 
such  interest  as  entitles  them  to  require  the  Government 
to  press  a  claim  for  damages  against  a  neutml  Govern- 
ment in  one  of  wliose  ports  t'le  prize  was  illegally  recap- 
tured.i**  Where  the  capt')rd  desire  to  take  to  their  own 
use  the  property  captured,  its  value  is  to  bo  ascertained 
by  sworn  appraisal,  and  deposited  in  court  or  in  the  treas- 
ury, subject  to  the  order  of  the  court.  ^^  Prima  facie,  it 
will  be  assumed  that  reasonable  cause  existed  for  the 
commanding  officer  to  take  the  captured  vessel  directly 
into  the  public  service.^* 

1  The  Joseph,  1  Gall.  555:  The  Elsebe,  5  C.  Rob.  155:  The  Marto 
Francuisfs6  0.  Rob.282;  Sterling  v.  VauThan,  11  East,  6ld;  The  Emu- 
lous, 1  Gall.  665 ;  Makleu  v.  Bartl^tt,  Parks,  106 ;  Browu  v.  U.  8.  8 
Craach,  131 ;  The  AiigUa,  Blatchf .  Prize,  566. 

2  Brovni  v.  U.  8. 8  Cranch,  132;  Tho  Etnwco,  cited  in  8  C.  Rob.  31; 
The  Walsingham  Packet,  2  C.  Rob.  77;  Tho  Emulous,  1  Gall.  56ii. 

3  The  Joseph,  1  Gall.  560;  The  Elsebe,  5  C.  Rob.  155;  The  Nelly,  1  O. 
Bob.  165,  note. 

4  The  Siren,  13  Wall.  392;  The  Elsebe,  5  C.  Rob.  155. 

5  Johnson  r.  Cases  of  Merchandise,  Van  Ness,  24;  The  Jonse  Mauv 
garetha,  1  C.  Rob.  189. 

6  The  Cosmopolite,  3  C.  Rob.  269;  The  Flad  Oyen,  1  C.  Rob.  1)5; 
Hopner  v.  Appleby,  5  Mason,  76. 

7  The  Joseph,  1  Gall.  545;  8  Cranch,  451. 

8  Johnson  v.  Bales  and  Cas.  of  Mdse.  2  Paine,  620. 

9  Carrlncrton  v.  Merchants'  Ins.  Co.  8  Peters,  522;  Tho  Amiable  Isa- 
bella, 6  Wheat.  1;  'ihe Dos Herra:inos,  10 Wheat. 306;  2  Wheat. 76;  The 
Melomane.  5  C.  Bob.  43;  The  Elsebe,  5  G.  Rob.  155;  The  Maria  Fran- 
colse,  6  C.  Rob.  282. 

10  Pray  v.  The  Recovery,  Bee,  893,  distinguishing  Brown  ».  Frank- 
lyn,  earth.  474. 

11  The  Tropic  Wind,  Blatchf.  Prize,  65 ;  The  Amiable  Isabella,  6 
Wheat.  1. 

12  The  Sally,  8  Cranch,  312. 

13  McDonough  v.  Dannery,  3  Dall.  188. 

14  The  Mary,  2  Wheat.  123. 

15  Proceeds  of  PrlzelJ  of  War,  Abb.  Adm.  438;  French  Guiana,  2 
Dods.  162;  Ships  Taken  at  Genoa,  4  G.  Rob.  387;  The  EQle,6  C.  Bob.  224. 

16  Stewart  v.  U.  S.  1  Ct.  CI.  113. 

17  The  Ella  Warily,  Blatchf.  Prize,  205,  distinguishing  The  Snplira- 
tes,  1  GaU.  431 ;  8  Cranch,  384;  The  Diana,  2  Gall.  93. 

18  The  Joseph  FI.  Toon'e,  Blatchf.  Prize,  231 ;  Jecker  v.  Montgomery. 
18  How.  498;  13  How.  ill. 
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§  435.  Duties  of  captors.^It  is  the  duty  of  captors 
to  send  the  prize  in  for  adjudication;  i  but  they  will  be 
excused  if  they  could  not  have  done  it  without  weak- 
ening the  command  so  as  to  endanger  the  public  service ;  * 
so  when  acting  under  the  orders  of  the  commander  in 
chief  not  to  weaken  his  force  by  detaching  an  offtcer  and 
crew  for  the  prize.  ^  AVhere  property  has  been  captured 
on  a  remote  station,  or  under  circumstances  calling  for  a 
removal,  sale,  or  otherwise,  on  the  ground  of  great  incon- 
venience, the  act  has  been  held  valid.*  It  is  the  duty  of 
the  captors  to  bring  in  the  crew,  or  at  least  the  master  and 
principal  officers  of  the  prize  for  examination  as  witr- 
nesses.s  The  rule  of  the  prize  law  is  that  the  master  and 
some  of  the  crew  of  a  prize  vessel,  must  be  brought  in  to 
be  examined  as  witnesses  to  the  facts  attending  the  seiz- 
ure,® and  a  failure  to  do  so  is  fatal  to  the  enforcement  of 
the  arrest,^  and  unless  satisfactorily  explained,  sentence 
will  be  withheld.  8  It  is  the  duty  of  the  captors  to  bring 
the  ship's  papers  into  the  registry,  and  to  have  examina- 
tion of  the  principal  officers  and  seamen  of  the  captured 
ship,  taken  on  tlie  standing  interrogatories.^  All  papers 
found  on  the  prize  are  to  be  delivered  to  the  court  and 
deposited  in  the  registry. i<^  The  custody  of  the  papers  of 
the  captured  vessel  belongs  exclusively  to  the  prize  court. ^i 
They  must,  immediately  on  arrival  in  port,  deliver  upon 
oath  all  the  papers.12  The  omission  to  bring  in  the  ship's 
papers  must  be  satisfactorily  accounted  f or.^'*  In  the  tirst 
instance,  only  the  ship's  papers  and  preparatory  examina- 
tion can  be  adduced;^*  the  officers  and  crew  wno  are  sent 
in  as  witnesses  are  not  entitled  to  wages,  witness  fees,  or 
compensation  for  their  necessary  detention  from  out  of 
the  prize  property.  ^0 

1  Jecker  v.  Mont(?omery,  18  How.  Ill;  Fay  v.  Montgomery,  I  Curt. 
266;  Tlie  Acteou,  2  Dods.  43. 

2  Fay  V.  Montgomery,  1  Curt.  266;  The  Eleanor,  2  Wheat.  345. 

3  Jecker  v.  Montgomery,  13  How.  4:>8:  Hudson  r.  Guestier,  4  Cranch, 
203;  WilUamstJ.  Aj-mroyd,  7  Ibid.  423;  The  Arabella  &  Madeira,  2  Gall. 
36  <;  Slocunit;.  May  berry,  2  Wheat.  11;  The  Sophie,  6  C.  Kob.  133;  The 
Falcon,  Ibid.  134;  The  Nelson,  Ibid.  22^);  La  Dame  Ceclle,  Ibid.  257. 

4  The  Arabella,  2  Gall.  372;  The  Peacock,  4  C.  Rob.  185;  The  Eole,  6 
C.  Bob.  220;  The  Falcon,  6  C.  Bob.  li}4;  The  Dame  Ceclle,  6  C.  Bob.  257. 

5  The  Arabella,  2  Gall.  368;  The  Flying  Fish,  Ibid.  374;  The  Jane 
Campbell,  Blatchf.  101;  The  Speculation,  2  W.  Bob.  203;  The  Both- 
nea,2  Gall.  88;  The  Eleanor,  2  ^Vlieat.  346.  But  the  rule  wiU  be  dis- 
pensed with  where  there  were  no  physical  means  of  complying  with  it 
—The  Actor,  Blatchf .  Fr.  200. 

6  The  Actor,  Blatchf.  Pr.  200 ;  The  Dame  Catherine  de  Workeem,  I 
Hay.  A  M.  244;  The  Elizabeth,  Blatchf.  Fr.  252. 
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7  The  Actor.  Blatclif.  Pr.  200;  The  Henrlck  A  Maria,  4  C.  Bob.  43; 
The  Dame  CaOicrine  de  Worfceem,  I  Hay.  &  VL  244.  And  see  The  Jane 
CampbeU,  Blatclif.  Pr.  104;  Arnold  v.  Del  Col,  Bee,  5;  3  DaU.  333. 

8  The  Bothnea,  2  GaSL  83;  The  Anna,  5  C.  Rob.  332. 

9  The  Dos  Hermanos.2  Wheat.  76;  The  Sally  Magee,  3  Wall.  451; 
The  Sir  William  Feel.  5  WolL  517.    See  Bar.  Stats.  Sec.  4il5. 

10  The  London  Packet,  1  Miason.  14;  U.  S.  r.  The  ToUp,  Fish.  Pr.  17, 
distin^riiishjn?  'i  he  Atalanta,  6  C.  Bob.  440.  The  testimony  i  i  to  be  ob- 
tained direct  from  documents  aud  witn3ss3s  found  on  boani  t!i3  ves- 
sel at  the  time  of  seizure,  unless  s:itLsfa^tozily  explained— rbe  Zavala, 
Blatchf.  Pr.  174;  The  Anna,  5  G.  Bob.  332. 

11  TheDiana,2  6alLS3. 

12  The  Diana,  2  GalL  93. 

13  ThQ  Arabella,  2  GalL  370;  The  Anna,  5  C.Bob. 332:  TheFlyiox 
Fish,  2  Gall.  37G;  The  Speculation,  2  C.  Bob.  293. 

14  The  Joseph  H.  Toone,  Blatchf.  Pr.  330;  The  Yigilantia,  1  C.  Rob.  1. 

15  The  Lnia,2  Spra^ne,  177;  15  Law  Bcp.  N.  S.  51;  The  Brittan]a,2 
Sprai^c,  2-J3u  Nor  is  tlio  master  entitled  to  bo  repaid  disburseiacnCs 
made  by  him  for  the  use  of  the  vessel— The  Velasco,  Blatchf.  Pi.  64: 
The  Marian  na,  6  G.  Bob.  24. 

§  435.  Obligations  and  responsibilities  of  cap- 
tors.— Cantors  are  bound  to  good  faith  and  ordinary  dili- 
gence, and  are  liable  for  ordinary  negligence  ^  only;  ^  tbey 
are  liable  for  fraud  or  negligence ;  3  but  not  for  an  accident 
or  casualty."*    The  goods  are  to  be  kept  with  the  sapte 
caution  with  which  a  prudent  person  would  keep  his  own 
property. 6  Any  irregularities  against  the  property  seized 
will  subject  the  captors  to  a  disallowance  of  their  right  to 
the  prize,  and  the  positive  infliction  of  punishment  by 
penalties  and  costs. ^    They  will  be  personally  liable  for 
goods  embezzled,  unless  properly  out  of  their  possession 
at  the  time  of  the  sjioliation.  <    The  right  of  bringing  in  a 
vessel  for  further  examination  and  adjudication  does  not 
authorize  or  excuse  any  spoliation  or  damage;  the  captors 
are  liable  for  all  consequent  injury  or  loss.**  The  burtlen  is 
on  the  captor  to  show  an  overruling  necessity  for  sx^oll^' 
tion.'"*   The  commander  of  a  cruiser  is  responsible  in  dam- 
ages forthe  acts  of  all  under  his  command,  whether  he  him- 
self is  present  or  not;  and  this  responsibility  is  not  shifted 
on  his  superior  officer  unless  he  be  actually  present  and  co- 
operating, or  has  issued  orders  for  doing  the  act  in  ques- 
tion. ^^  On  captures  by  public  ships  the  actual  wrong-doers 
are  liable,  except  acts  done  in  obedience  to  the  orders 
of  8uperiors.il    A  public  officer,  invested  with  certain 
discretionary  powers,  is  not  answerable  for  injury  when 
acting  within  the  scope  of  his  authority,  and  not  influ- 
enced by  malice,  corruption,  and  cruelty. ^^    Imputations 
of  mal-conduct,  made  against  the  officers  and  crew  of  a 
public  vessel,  may  be  referred  to  the  prize  commissioners 
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to.ascei^in  i£  they  ^efe.well  founded,  and  report  amount 
of  injury  received  theref rom.^^ 

1  The  George,  1  Mbsqh,  34;  The  Carolina,  4  0.  Bob.  256;  The  Catha* 
rlne  and  Anna,  4  G.  £ol>.  3i);  The  IVIaria  and  Vrow  Johaima,  4  C.  Bob. 
348.  And  see  the  Wilil^m,  6  C.  Bob.  316. 

2  Burke  v.  Trevitt,  1  Mason,  102;  The  SaU7,8Cnuichf  382;  Little  v. 
Burreme,  2  Cranch,  170;  Morrav  v.  'rhe  Charming  Betsey,  2  Crancli,  64; 
Imlay  v.  Sands,  1  Caines,  533;  The  Maria  ana  Yrow  Johanna,  4  O.  Bob. 
343:  Malay  17.  Shattuck,  3  Cranch,  453:  (ielston  v.  Hoyt.  3  Wheat.  246. 
Bui  see  the  Apollou,  9  wheat.  362;  Tne  Martajina  Flora,  11  Wheat.  1; 
The  Pahnyra,  12  Wheat.  1. 

3  Burke  v.  Trevitt,  1  Mason,  101 ;  The  Hoop,  1 C.  Bob.  165:  The  Benda- 
berg,  6  C.  Bob.  142.   S.ee  Bev.  Stats,  sec.  5441. 

4  Burke  V.  Trevitt,  1  llfason,  102;  The  Catharine  and  Anna,  4  C. 
Bob.  39. 

5  Burke  v.  Trevitt,  1  Mason,  102;  The.  Maria  and  Vrow  Johanna,  4 
O.  Bob.  348. 

6  The  Jane  Campbell,  Blatchf .  Prize,  101 ;  The  George,  1  Mason,  34 ; 
The  Betsey,  1 C.  Bob.  78;  Fay  v,  Montgomery,  1  Curt.  266. 

7  The  Jane  Campbell,  Blatchf.  Prize,  104;  The  Concordia,  2  C.  Bob. 
102;  'J  he  Maria  and  Vrow  Johanna,  4  C.  Bob. 348;  L'Eole,  6  0.  Bob.  220; 
The  Washington,  Ibid.  275, 

8  Del  Col  V.  Arnold,  3  Dall.  833. 

9  The  Jane  Campbell,  Blatchf.  Pr.  104;  Arnold  v.  Del  Col,  Bee,  6;  t 
I>aU.  333. 

10  The  Mentor,  1 C.  Bob.  179;  The  Diligencla,  1  Dods.  404;  The  Ele- 
anor, 2  Wheat.  346;  The  Actseon,  2  Dpds.  48. 

11  The  Louisa  Aj^es^  Blatchf.  Prize,  107;  The  Mentor,  1  C.  Bob.  179; 
The  Dlllgencia,  1  Dods.  404;  The  £leanor,  2  Wheat.  345. 

12  Wilkes  V.  Dhu^tafoi,  7  How.  129;  Leglise  v.  Champante,  2  Strange, 
820. 

13  The  Louisa  Agnep,  Blatchf.  Prize,  114;  The  Jane  Campbell,  Ibid. 
101.  * 

g  437.  Sending  to  p».ort  of  adiudication.— An  offi- 
cer seizing  a  vessel  as  prize  is  bound  to  commit  her  to  the 
care  of  a  competent  prize-master  and  crew;  ^  but  this  rule 
does  not  extend  to  a  mere  detention  for  examination. ^  If 
the  commander  is  guilty  of  unnecessary  delay  in  sending 
vessel  and  cargo  m  for  adjudication,  in  the  event  of  re- 
storation, he  will  be  liable  for  damages.^  He  should  invite 
the  master  and  crew  to  assist  in  navigating  her  to  the 
port  of  adjadication,^  but  he  is  not  justiUed  in  coercing 
them;  ^  yet  if  they  volunteer  to  do  so,  it  is  a  waiver  of  a 
prize  crew.o  Hq  should  place  under  the  command  of  the 
prize  odicer  a  prize  crew,  suf&cient  for  the  safe  conduct  of 
the  vessel;  7  and,  if  possible,  the  vessel  should  be  sent  in 
in  the  same  condition  as  when  she  was  taken.  ^  If  the 
commander  cannot  spare  a  prize  crew  to  navigate  the 
vessel  to  a  port  of  adjudication,  he  should  release  her;^ 
but  if  there  is  clear  proof  that  she  belongs  to  the  enemy, 
the  commander  may  remove  her  crew  and  papers,  and  if 
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I)ossible  her  cargo,  and  then  destroy  the  vesseL  w  H  the 
surveying  officers  report  cargo  in  a  condition  not  to  be 
Bent,  It  should  be  sold.^^  The  port  of  adjudication  should 
be  capable  of  giving  safe  harborage  to  the  vessel,^  and  be 
as  near  as  possible  to  the  place  oi  capture. ^^ 

1  The  Eleanor,  2  Wheat.  345. 

2  The  Eleanor,  2  Wheat.  345. 

3  The  Geraslmo,  11  Moore  P.  C.  107;  The  Sasaniia.6  C.  Rob.  Si;  The 
Peacock,  4  G.  Rob.  190 ;  Donaldson  v.  1  hompson.  1  Gamp.  428 ;  The 
Purisslma  Concepclon,  6  G.  Bub.  45;  The  Hendrik  and  Maria.  4  C.  Rob. 
43  i  The  Polka,  Splnks  Pr.  57;  The  Comet,  6  G.  Rob.  285  ;  The  Kier- 


^o  I    4.UC7  A  Ulna,  opuuka  ^ x.  oi ,   ±uv  vuiucii.  o  v.  jcmju.  .aoi  :     i  ua  XLXci* 

llghett,  3  C.  Rob.  96;  The  Falcon,  6  G.  Rob.  197;  The  Staadt  Bmbdpn.  1 

/.    o^K    OT.   n.K.^1..,^ .  ^    T.^,,     ,o..   m..J  ^u-.«.»_. «  C.Rob. 

Himt». 


G.  Rob.  27;  The  Flad  Oven,  1  G.  Rob!  135;  The  Christopher,  2  C.  Rob. 
200;  The  Betsy,  Ibid.  210,  note;  The  Anna,  5  0.  Rob.  385;  Tlie 


I  Dods.  482. 

4  The  Resolntion,  6  C.  Rob.  21. 

5  The  Pennsylvania,  1  Act.  33. 

6  The  Alexander,  1  Gall.  539;  The  Besolntlon, 6  C.  Rob.  13;  Wiloocks 
V.  Union  Ins.  Go.  2  Binn.  574. 

7  The  Resolution,  6  G.  Rob.  21. 

8  The  Speculation,  2  G.  Rob.  29};  The  Anna,  5  C.  Rob.  373 ;  The  Fly- 
ing Fish,  2  GaiL  374. 

9  TheAct»on,2Dods.48;  The  John,  Ibid.  836;  The  Felicity,  Ibid. 

386. 

10  The  John,  2  Dods.  336. 

11  ThePrincessa,2C.Rob.51.  Compensation  allowed  to  anctioneen 
^  The  Amy  Warwick,  2  Sprague,  160;  The  l\ibal  Cain,  Blatchf .  Pr.  341. 
And  see  Rev.  Stats,  sec.  4t}50. 

12  The  Principe,  Edw.  Ad.  70 ;  The  Washington,  6  C.  Rob.  276. 

13  The  Anna,  5  G.  Rob.  385;  The  Catharina  Elizabeth,  1  Act.  309;  The 
Maryland,  cited  1  Act.  310;  The  Peacock,  4  G.  Rob.  190;  The  Htinter,  1 
Dod.  482;  The  Wilhelmsberg,  5  G.  Rob.  143. 

§  438.  Duties  of  prize  ofBcer.—The  prize  officer  is 
bound  to  the  strictest  care  in  nayigating  the  vessel,  for  if 
loss  accrues,  in  the  event  of  restoration,  the  commander 
will  be  personally  responsible  in  damages.^  The  omis- 
sion to  employ  a  pilot,  in  places  where  such  employment 
is  usual,  is  a  want  of  care. 2  If  he  navigates  the  vessel 
directly  to  the  place  of  adjudication,  he  is  not  responsible 
for  mere  accidents,  or  after-capture  by  the  enemy ;«  but 
if  navigated  out  of  her  course,  and  any  accident  accrues, 
be  is  liable  for  damages.^  He  should  not  subject  the 
master  and  crew  of  the  prize  to  any  further  restraint 
than  may  be  necessary, ^  and  clear  necessity  alone  will 
justify  him  in  putting  them  in  irons. ^ 

1  The  William.  6  G.  Rob.  316.  And  see,  as  to  duties  of  prize-master. 
Rev.  Stats,  sec.  4til7. 

2  Der  Mohr,  3  C.  Rob.  129;  4  G.  Rob.  315;  The  William,  6  C.  Kob.  316; 
The  Nemesis,  Edw.  Adm.  50;  The  Speculation,  2  G.  Rob.  2d3. 

.  8   The  Carolim^,  4  O.  Rob.  256;  The  John,  2  Dods.  336. 
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4  The  STi8annah>  6  C.  Bob.  48. 

5  The  Dispatch.  3  C.  Bob,  279 ;  The  Lively,  1  Gall.  315 :  Die  Fire 
Darner,  5  C.  Bob.  357. 

6  The  St.  Juan  Baptista  and  Purissima  Concepclon,  5  C*  Bob.  35. 

§  439.  Joint  capture.— The  riglit  to  share  in  the  pro- 
ceeds of  the  prize  is  conllned  to  two  classes  of  vessels — 
those  making  the  capture,  and  those  within  signal  dis- 
tance of  tho  vessel  muking  the  capture.  ^  A  vessel  claim- 
ing to  share  in  the  proceeds  must  show  that  she  was  within 
signal  distance  in  circumstances  which  might  have  justi- 
fied tho  capturing  vessel  in  demanding  and  expecting  her 
assistance,-*  and  so  situated  Miat  she  could  have  rendered 
assi8tanco,3  and  ready  and  willing  to  assist.*  The  vessels 
must  bo  in  view  of  each  other,  so  as  to  be  able  to  receive 
and  resjiond  to  signals  correctly. <»  Co-operation  in  a  com- 
mon enterprise  gives  a  claim,  notwithstanding  the  vessel 
is  not  witnin  signal  distance.  <J  In  such  case  it  is  only 
necessary  to  show  that  the  claiming  vessel  was  one  of  the 
associates,  and  that  the  capture  was  made  by  them  and 
within  the  purposes  of  the  association,  and  actual  position 
is  unimportant, 7  as  privity  of  purpose  creates  community 
of  interest;  ^  but  public  sliips  occupied  in  a  common  pur- 
pose, as  in  enforcing  a  blockade,  do  not  share  as  joint  cap- 
tors when  they  are  not  present  at  tho  capture.^  Joining 
in  a  chase  or  bein^  in  sight  of  a  capture  raises  no  presump- 
tion of  participation.  1"^  So  where  the  vessel  was  not  in 
sight  it  was  not  a  constructive  capture.^^  She  should  be 
in  sight  not  only  of  the  capturing  vessel,  but  also  of  the 
enemy .1-  The  doctrine  by  whicli  vessels  in  sight  are  per- 
mitted to  share,  is  founded  on  the  presumption  that  their 
presence  contributed  to  the  result ;  but  this  doctrine  is 
modiiied  and  guarded  by  stringent  rules  respecting  the 
kind  and  degree  of  evidence  required.  ^3  The  claiming 
vessel  must  show  that  tho  surrender  was  in  fact  partly 
owing  to  her  presence  and  co- operation,  i*  In  case  of 
joint  capture,  where  there  was  an  actual  engagement,  is 
it  must  be  shown  that  the  vessel  was  present  at  some  pe- 
riod of  the  operations — at  the  commencement,  intermedi- 
ate stage,  or  at  the  surrender. ^s  Where  no  actual  assist- 
ance is  alleged,  the  presumption  of  law  leans  in  favor  of 
the  actual  captor, i*'  of  takers,  or  those  who  actually  take 
possession.  1^  It  is  proper  to  consider  as  the  capturing 
lorce  not  only  the  flag -ship,  which,  in  fact  inflicted  the 
damage  received  by  the  captured  vessel,  but  also  any 
other  vessels  which,  by  diverting  the  fire  of  the  enemy, 
etc.,  contributed  to  the  capture. ^-^  The  act  of  Congress 
provides  that  in  case  of  joint  capture  the  dapturing  ships 
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shall  shaze  acoocdin^  to  the  number  of  men  and  gmis  on 
board  each  ship  in  siefat;  bat  as  to  pxivate  armed  ships 
the  distribntion  most  lie  governed  by  the  general  roles  of 
prize  jurisdiction.^  In  the  absence  of  any  ststote  ref- 
lating the  distribution  of  prizes  to  private  armed  ships, 
the  cuums  of  such  vessels  in  case  of  joint  captnre  must  oe 
settled  by  the  general  law  of  relative  strength  to  be  deter- 
mined by  the  nomber  of  men  on  board  each  ship.^^  An 
armed  merchant  vessel,  having  no  commission,  althoc^ 
she  is  present  at  the  captnre  of  a  prize,  and  co-operates 
therein,  is  not  entitled  to  share  in  the  proceeds.^  The 
testimony  of  witnesses  of  the  ship  asserted  to  be  a  joint 
captor  is  not  sufficient  jier  ae  to  found  the  claun.^ 

1  The  Chezokee,  2  Spngae,  235 :  I  Amer.  Lsir  Beg.  N.  S.  299 ;  Xlie 
Atalauta, 2 Spragne, 25l>;  The Herrbnac. i;iatclif. Prize, &Miwbat coo- 
stitatcs  signal  distaace— see  The  £Ua  and  Anna,  2  Spragne,  aS7  ;  16  Lav 
Bep.  N.  8.  <mP;  2  Int.  Rer.  Bee.  WiFije  miles  tbe  inaTfmnm  distaace 
'  where  flags  can  be  8een  and  read— The  B.  £.  Lee,  1  Low.  37;  Tbo  Prin- 
cess Boyiu,  2  W.  Bob.  373 ;  Six  miles  the  ordlnanr  limit— The  bL  £.  Lee, 

1  Low.  3i»;  TwelTO  or  f oorteoi  miles  too  great  a  dlstauce—The  St.  John, 

2  Spragne, 266;  The  Aries,  2  Spragne,  2GS.   AiKl8eeBeT.Stata.aec4s32. 


2  The  Anglia,  Blatcbf.  Frln,  nS;  Tbe  Gberakee,  3  ^pcague,  3C1; 
The  Mara,  6  C.  Bob.  79. 

3  The  Selma.  I  Low.  30;  The  Galen.  2  Dods.  19 :  The  Battteanske, 

Ibid.  32:  TheMelanie,  Ibid.  122 ;  XbeForslgfaeid,  3  G,  Bohw  Sl»  ;  Tte 
Lord  Hlddleton,  4  G.  Bob.  U3. 

4  The  Selma,  1  Low.  34;  The  Atlanta  2  gpfagne,2SL 

5  The  Angflia,  BlatchC  Prize,  S6& 

6  The  St.  John,  2  Spragne,  2t6;  Tlie  Gberakee, 2  ^ngae,  2S;  13 
Amer.  Law  Beg.  289. 

7  The  Selma,  1  Low.  31;  La  Henilette,  2  I>oda.flB;  The  Harmeole,  3 
C.  Bob.  318 :  The  Gulllanme  TeU,  £dw.  Adm.  S ;  The  Ka^iet  <2nut»  2 
Dods.  273 ;  The  Dordrecht,  2  C.  Bob.  64. 

8  The  Selma,  1  Low.  31;  The  Dordrecht,  3  C  Bob.  €4. 

g  The  Anglia,  Blatchf. Prize, MS;  The  Scotta, Ibid. S7;  The ]iats,6 
G.  Bob.  79;  Ca  Flore,  5  C.  Bob.  233;  The  Cherokee,  2  Spn«ue,  243,  dla- 
cnsslng  The  Vryheld,  2  C.  Bob.  16;  The  Island  of  Trinidad.  6  C.  Bob. 
85 ;  The  Forsigheid,  3  C.  Bob.  315 ;  The  Hanuonie.  3  C.  Bob.  318;  The 
Gencreoz,  cited  in  1  Act.  134 ;  The  GnUlaume  Tell,  Edw.  Adm.  6;  Le 
Bon  A  venture,  1  Act.  211;  The  Empress,  1  Dods.  368:  L'EtoUe,  'I  I><»ds. 
106;  The  Maples  Grant,  2 Dods.  273;  The  Nordstetn.  1  Act.  128;  Tl&e  Fl 
nancier,  1  Dods.  61:  La  Fnriense,  Stew.  Y.  Ad.  177;  Le  Nleman,  1  Dods. 
9;  The  Arthnr,  1  Dods.  423;  The  Cherokee,  2  Spragne,  246. 

10  The  Selma,  1  Low.  32 ;  The  Gherokee,  2  Spragne,  239;  12  Amer.  Law 

Beg.  239. 

11  The  Cherokee,  2  Spragne.  251 ;  The  Flnaneler,  1  Dods.  a  ;  The 
Aries,  2  Spragne,  262;  The  St.  John,  Ibid.  266. 

12  The  Cherokee,  2  Sprague,  240;  The  Bobert,  t  C.  Bclb,  194;  The  AU 
lanta,  2  Spragne,  255. 

13  The  Cherokee,  2  Spragne,  270:  The  Yryheld.  2  G.  Boh.  16;  The  Fi- 
nancier. 1  Dods.  270;  The  Odhi,  4  C.  Bob.  325:  La  Fnriense,  Sto.  Vk. 
177;  Le  Mleman,  1  Dods.  9;  The  Arthnr, Ibid. 423;  L'StoOe,  2  Dods.  IM. 
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14  The  Selma,  1  Low.  32 ;  L'Alerte,  6  C.  Rob.  238,  citinig  L'Hercule, 
Ibia.  238;  La  Glolre,  £dw.  Adm.  290. 

15  The  Cherokee,  2  Sprague,  248;  L'Etoile,  2  Do<l3. 106. 

1 A   The  Cherokee,  2  SpRuaie,  246 :  The  Empress,  I  Dods.  368 ;  L'Etolle, 
2  Dods.  106;  The  Naples  Graut,  2  Dods.  273;  The  Aries,  2  Sprague,  265. 

17  The  Ella  and  Anna,  2  Spragne,  269;  The  Robert,  3  G.  Rob.  194. 

18  The  Cherokee,  2  Spragne,  247;  The  Vryheid,  2  C.  Rob.  16. 

19  The  Iron-Glad  Atlanta,  3  WalL  425 ;  3  Amer.  Law  Reg.  K.  S.  673. 
See  Rev.  Stats,  sec.  4681. 

20  The  Despatch,  2  Oall.  1 ;  Duckworth  v.  Tucker,  2  Tatuit.  6.   And 
see  Rev.  Stats,  sec.  4632. 

21  The  Despatch,  2  GaQ.  1 ;  Roberts  v.  Hartley,  Dong.  311. 

22  The  Merrlmac,  Blatchf.  Prize,  584. 

23  The  Boston,  1  Sum.  344;  La  Belle  Coquette,  1  Dods.  18:  The  John, 
1  Dods.  363;  The  Galen,  2  Dods.  19;  The  Arthur,  2  Dods.  423. 

§  440.  Conjunctive  capture.— Conjunctive  capture 
of  enemy  property  on  land,  by  both  army  and  navy,  is 
brought  within  the  ]>rize  jurisdiction  only  by  statute.^ 
The  rij^ht  of  vessels  of  tlie  navy  to  prize-money  exists 
only  when  sanctioned  by  Congress,  and  no  such  act  gives 
prize  to  the  navy  in  case  of  joint  capture  by  tlie  army  and 
navy.2  The  capture  by  a  joint  expedition  of  the  land  and 
sea  forces  is  not  distributaole  in  admiralty.^  Tliat  is  a  con- 
junct expedition  which  is  directed  by  competent  author- 
ity, combining  together  the  action  of  two  different  specilic 
forces  for  the  attainment  of  some  specilic  purpose.  *  When 
there  is  no  concert  of  action  between  the  army  and  navy 
it  is  not  a  joint  capture. ^  To  establish  a  claim  of  joint 
capture  on  the  part  of  an  army  there  must  be  a  contribu- 
tion of  actual  assistance — the  mere  presence  or  being  in 
sight  is  not  sufficient. <^  In  cases  of  combined  land  and 
naval  captures  it  must  appear  that  the  naval  forces  con- 
tributed directly  to  the  capture.?  It  is  only  in  favor  of 
crews  of  naval  vessels  or  privateersmen  that  the  right  of 
prize  exists,  it  does  not  apply  to  captures  by  land  forces.^ 

1  V.  S.  V.  Bales  of  Cotton,  Woolw.  236;  The  Buenos  Ayres,  1  Dods. 
28;  Pieces  of  Mdse.  2  Sprague,  233;  Slocum  v.  Wheeler,  1  Conn.  429; 
The  Army  of  the  Deccan,  2  Knapp,  152;  The  Oester  Eems,  1  C.  Rob. 
273. 

2  The  Siren,  13  Wall.  389. 

3  The  Siren,  13  Wall.  396;  The  Maria  Francoise,  6  C.  Rob.  282:  The 
Hoogskarpel,  1  Dods.  446;  Genoa  and  Its  Dependencies,  2  Dods.  446. 

4  The  Siren,  13  Wan.  395;  Booty  hi  The  Peninsula,  I  Hagg.  Adm.  39. 

5  The  Qondar,  Blatchf.  Pr.  267;  The  Dordrecht,  2  C.  Rob.  69. 

6  The  Dordrecht,  2  C.  Rob.  69. 

7  U.  S.  r.  Bales  of  Cotton,  15  Law  Rep.  N.  S.  451. 

8  U.  S.  V.  The  Active,  2  Car.  Law  Rep.  192;  5  Am.  L.  J.  543;  3  Wheel. 
G.C.264. 

DESTY  S.  &  A.— 41. 
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§  441.  Distribution  of  prize-money.— The  doctrine 
of  reasonable  or  equitable  reward  has  no  place  in  an 
inquiry  as  to  the  distribution  of  prize-money  to  national 
vessels  under  the  statutes  on  that  subject.  ^  The  ship,  cap- 
tain, officers,  and  crew  are  joint  tenants  of  the  ri^fat  to 
the  capture,  and  whatever   is  acquired  in  consequenoe 
of  this  joint  right  is  common  stock.^    The  ship  is  ngnra- 
tively  considered  as  an  agent,  and  represents  the  owners.' 
Where  several  ves.sels  are  to  share  in  the  prize-money, 
under  the  act  of  Congress,  tlio  commander  of  each  ship  is 
entitled  to  one-tenth  awarded  to  his  ship,  if  she  was  a 
vessel  under  the  command  of  the  commanding  officer  of 
the  squadron,  fleet,  or  dmsion;  and  to  three-twentieths,  if 
his  ship  was  acting  independently  of  such  officer.'*    The 
flag  officer  in  command,  whether  bv  direct  appointment 
or  by  devolution  in  the  course  of  the  service,  is  entitled 
to  receive  the  fla^  eighth ;  ^  but  ho  is  not  entitled  to  a  share 
when  separated  &om  his  command,^  nor  after  transferring 
command  to  his  successor,^  nor  while  tbe  captain  of  the  flag 
ship  was  detacheil  on  account  of  illness.^    The  commander 
of  a  squadron  Ls  entitled  to  one-twentieth  of  all  prizes 
made  by  a  ship  of  war  attached  to  lius  command,  although 
the  other  part  of  tlie  squadron  may  never  liave  sailed  on 
the  cruise;^  to  deprive  him  of  his  Hag  twentieth,  it  » 
indispensable  tliat  some  local  station  should  have  been 
assigned  him.^<>    The  captain  of  the  capturing  ship  is  en- 
titled to  three^ightlis  ot  the  prize,  and  in  joint  captures 
they  are  to  be  equally  distributed  among  all  the  officers  of 
that  rank.^1    A  captain  of  a  privateer  is,  as  to  his  crew,  a 
trustee  for  their  exclusive  beneflt,  and  cannot  award  any 
part  to  himself.  ^'-^    An  officer  of  a  fleet  absent  'without 
leave,  is  not  entitled  to  share  in  prizes  made  dorine  his 
absence;  ^  so,  where  the  cruise  was  broken  up  by  deser> 
tion,  and  a  new  cruise  undertaken,  no  persons  not  enj^ged 
in  the  second  cruise  are  entitled  to  share  in  the  prizes 
made  in  that  cruise.  ^^    Where  the  i>eriod  of  a  craise  ex- 
pired in  a  foreign  port,  and  new  articles  were  si^^cd  for 
the  return  voyage,  the  crew  were  entitled  to  share  iu  prizes 
made  after  the  departure  for  the  home  port.  ^    Seamen  on 
shore  by  captain's  order  are  entitled  to  a  share  of  prize- 
money,  though  on  shore  when  prize  was  taken.  ^^^    The 
claim  of  a  mariner  for  a  share  of  the  prize  was  rejected 
where  a  disability  occurred  after  signing  the  articles,  bnt 
before  the  cruise  began,  and  he  was  aiscliarged  at  the 
home  port  with  his  own  consent.  ^^    To  entitle  the  officers 
and  crew  of  a  vessel  to  the  whole  of  the  proi)6rty  secored 
as  lawful  prize,  it  must  appear  that  the  vessel  captured  is 
of  equal  or  superior  force  with  the  vessel  making  the  cap- 


tare.ift  Where^tt pvlo^^waftoaptixzed  by  a  XTnited  States 
tiansport  ship^  smd  the  prize  Teasel- was  of  inferior  force, 
the  case  was  referred- to  a  commissioner  to  report  the  rel- 
ative compensation  properly  allowable  to  parties  en- 
gaged. ^^  Where  the  prize  is  sold,  and  the  money  lies  in 
the  hands  of  the  marshal,  the  persons  entitled  have  a 
remedy  at  liaw  for  money  had  and  received,  or  by  supple- 
mental libel  against  the  marshal.^  Parties  entitled  to  a 
distribntive  share  of  proceeds,  may  Gle  their  libel  and  at- 
tach the  proceeds  when  no  formal  adjudication  has  been 
had,  or  may  compel  the  captors  to  proceed  to  condem- 
nation of  the  proceeds.2i  A  moiety  of  prize  goods 
broueht  in  by  slups  of  war  belongs  to  the  Navy  Pension 
Fund.^  Tbe.distribution.  of  prize-money  is  not  altered 
by  the  Prize  Act  of  June  30th,  1864,  in  cases  pending  at 
the  date  of  the  act.^  The  law  is  a  conditional  grant  by 
Congress,  and  as  soon  as  the  conditions  are  fultdled  the 
grant  becomes  absolute,^^  and  the  proceeds  can  be  dis- 
tributed only  according  to  direct  and  positive  authority 
of  law.^  The  officers  and  crew  of  a.United  States  man- 
of-war.  are  not  entitled  to  s^are  in.  the  prize  fitted  out  in  a. 
loyal  State  and  condemnedi  on  the  instance  side  of  the 
court.?* 

1  The  AngUa,  BlatcM.  Pr.  866;  Tbe  AtUmta,  3  Wall.  425:  Jones  9. 
Shore,  6  Wheat.  462;  Vaa  Ness  v,  Buel,  4,  Wheat.  7M  Bev.  Stats,  sec. 
4681. 

2  Keane  v.The  Gloucester,  2  Dall.  aiB;  Bee,  399;  Bev*  Stats,  sees.. 
4831-4633. 

3  Keone  v.  The  Gloneester»2  BalL  36;  Bee^  399. 

4  Distribution  of  Prize  Money,  11  Opln.  Att-Oen.  148. 

flr  Deoatnr  v..Chew,  1  Gall.  511 ;  Eeitii  v,  Frtngle,  4  East;  262. 

9  I>ecatiirv.  Chew,  1  Gall.  510:  Holmes  v.  Bainier,  8  East,  602;  Tay- 
lor v.  Pawlat,  I H.  Black.  265;  Purott  V.  White,  Ibid.  265,  note^  John- 
atone  47.  Margetson.  Ibid.  261;,  Nelson:  v.  ISacfcer,  3  Bos.  &  P.  257:  The 
Ann,  3  C.  Rod.  51;  The  Ozion,  4  G.  Jlob..  862;  Harvey  v.  Clarke,  6  East, 
220. 

7    €naim  of  WBkes,  11  Opln.  Att-G^n.  9. 

8"  Oialm  of  WlUces,  II  Opln.  A,tt-Gen.  9. 

9   Deoatnr  v.  Chewi  1  Gall.  506.   See.Bev.  Stats. ^ecs.  4633-4637. 

10  pecatar  v.  Chew,  I  Gall.  506. 

11  The  Despatch,  2  Gall.  3 ;  Boherts  «.  Hartley,  I  Dong.  31L 

12  The  St.  Lawrence,  2  Gall.  19. 

19    Distribntlon  of  Bansom  JbLoney,  U.  Opin.  Att-Gen.  328. 

14    Blancbard  v.  Haven,  I  Mason,  346. 

15.  The  BcntoA,  2  Gall.  530:  Keane  ia.  The  Gloncester,2  GalL  36.  Qq 
voyage  commenced  before  nostllUlefh-The  General  PartEhill,  19  Leg. 
Int.  0$  The  St.  Lawrence,  2  Grail.  19. 

16  Seamen  v.  The  Fair  American,  Bee,  135;  Mahoon  v.  The  GlouceSi 
teiv  2f -at.  Adm.  403. 
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17  Nellsonv.  The  Laiiir»,2  S»wj,2t4;  Ezparte  Geddlngs, 2  CML  8& 

18  Chubb  V.  U.  S.  12  Law.  Bep.  K.  8. 55:  The  Sally.  8  Cranch,  382;  The 
Selma,  1  Low.  30;  The  Dos  Hermanos,  10  Wheat.  306;  The  H^mpfftHj 
5  WalL  370.   See  Sev.  Stats,  sec.  4630. 

19  The  Emma,  Blatchf.  Pr.  607. 

20  Keane  v.  The  Gloucester,  2  DalL  36;  Bee,  390. 

21  Proceeds  of  Prize  of  War,  Abb.  Adm.  497;  Ships  taken  at  Genoa. 
4  G.  Bob.  387. 

22  The  Liverpool  Hero,  2  GalL  184.   See  Bev.  Stats.  Sec  3688. 

23  Distribution  of  Prize  Money,  11  Opln.  Att-Oen.  103. 

24  Distribution  of  Prize  Money,  11  Opln.  Att-Oen.  102. 

25  The  Merrimac,  Blatchf .  Pr.  584. 

26  The  Chapman,  4  Sawy.  501. 

§  442.  A  prize  agent  is  Tesi>on8ible  only  for  the  pro- 
ceeds which  Lave  come  ioto  his  own  hands,  and  not  for 
those  received  by  his  co-agents,  i  If  he  pays  over  the  pro- 
ceeds pending:  an  appeal,  or  an  appeal  improperly  refused, 
he  is  liable  therefor.^  The  act  abolishing  the  office  of 
prize  agent  relieved  such  agents  of  all  responsibility  to 
comply  with  their  orders  diverting  distribution  made  sab- 
sequent  to  the  passage  of  the  law;^  it  was  their  duty  to 
deposit  prize-moneys  in  the  treasury  in  conformity  with 
the  act.^    A  prize  agent  may  Insure  for  benefit  of  captors.' 

1  Penhallowv.  Doane,  3DalL87. 

2  Penhallow  V.  Doane,  3  Dall.  87. 

3  Liability  of  Prize  Agents,  6  Opln.  Att  Gen.  142.   And  see  Bev. 
Stats,  sec.  2630. 

4  Prize  Agents,  5  Opln.  Att.  Qen.  266. 

6   Seamano  v.  Loring,  1  Mason,  137;  Sterling  v.  Yanghan,  11  "Bast,  619. 

§  443.  Salvage  in  lieu  of  prize-money.— A  prize 
court  is  authorized  to  reward  with  salvage  instead  of 
)rize,  persons  not  in  the  navy  who  have  rendered  valua- 
ble assistance  in  making  a  capture.^  So,  salvage  may 
)e  granted  on  recapture  n:om  the  enemy .^  The  property 
must  have  been  in  possession,  either  actual  or  construc- 
tive, of  the  enemy.^  The  allowance  is  in  the  discretion  of 
tlie  court;*  but  it  is  not  allowed  merely  for  stopping  a 
vessel  going  into  an  enemy's  port;  ^  but  a  rescue  by  supe- 
rior force  is  within  the  rule.<^  Becaptures  are  cases  of 
prize,  as  they  are  goods  taken  on  the  high  seas, /tire  belli, 
out  of  the  hands  of  the  enemy,  a  circumstance  affording 
prima  facie  evidence  that  it  is  his  property.^  If  a  com- 
mander recapture  from  an  enemy  a  neutnJ  vessel,  not 
liable  to  condemnation  as  prize,  he  is  not  entitled  to  sal- 
vage, and  should  set  her  free  to  prosecute  her  voyage.^ 
"Where  an  American  vessel  was  recaptured  by  an  JVjmeri- 
can  privateer,  the  original  owner  was  not  entitled  to  resti- 
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tution  on  payment  of  salvage.^  Salvage  ia  demandabla 
upon  the  recapture  of  property  seized  by  pirates ;  ^^  but  it 
is  not  due  for  the  rescue  ot  neutral  vessel  from  a  belliger* 
ent  who  has  taken  possession  for  a  supposed  violation  of 
a  treaty  or  law  of  nations;  i^  and  no  right  accrues  from  an 
act  which  was  unlawful,  i-*  The  rule  of  reciprocity  must 
be  applied  to  the  recapture  of  the  property  ot  friends.  ^8 

1  The  Deer,  1  Low.  96;  The  IIopo,  Hay  &  M.  216;  The  Helen,  3  G. 
Sob.  224;  Tlie  Progress,  ildw.  Ac'iu.  210. 

2  The  Adeline,  9  Crauch,  244 ;  The  Star,  3  Wheat.  78;  Clayton  v.  The 
Harmony,  1  Pet.  Adm.  Hi  The  fwo  Friends,  1  C.  Rob.  223;  Brevoor  v. 
The  F^r  American,  1  Pec.  Adm.  100,  note:  The  Aciuila,  1  O.  Bob.  32; 
TheAtalanta,3  Wheat.  4]i;  Tiio  Fanny,  1  Dods,  44J;  The  Ann  Green, 

I  Oall.  2<j3;  'i  he  War  Onskan,  2  C.  Bob.  300;  The  Uaase,  1  G.  Bob.  286; 
Le  Tlgre,  3  Wash.  G.  G.  57D;  The  Franklin,  4  G.  Bob.  147.  And  see  Be  v. 
Stats,  sec.  4652. 

3  The  Ann  Green,  1  Gall.  289. 

4  Three  Bales  of  Cotton,  1  Low.  18;  The  Dos  Hermanos,  10  Wheat. 
306;  2  Wheat.  76:  one-eiglith  allowed  M.  Moodie  v.  The  Harriet,  Bee, 
131 ;  Le  Gaux  v.  Eden,  Doug.  5.4.   And  see  antet  §  316. 

5  The  Ann  Green,  1  Gall.  2')3,  commenting  on  the  Diana,  b  C.  Bob. 
58.  And  see  The  Packet  de  BUboa,  2  G.  Bob.  133:  The  Franklin,  4  G. 
Bob.  147. 

6  The  Ann  Green,  1  Gall.  289. 

7  The  Adeline,  0  Cranch,244.  And  see  The  Dove,  1  Gall.  685;  The 
Aquila,!  G.Bob. 37;  lUe  Franklin,  4  G.  Bob.  147;  TheGarlotta,  5  G. 
Bob.  54;  The  Jonge  Lambert,  5  G.  Bob.  54,  note. 

8  The  War  Onskan,  2  C.  Bob.  300. 

9  The  Star,  3  Wheat.  78. 

10  Talbot  V.  Seaman,  1  Craneh,  23;  Davison  v.  Sealskins,  2  Paine,  324. 

II  Waite  V.  The  Antelope,  Bee,  233. 

12  Talbot  V.  Seaman,  1  Craneh,  23. 

13  The  Adeline,  9  Craneh,  2.«;  The  Star,  3  Wheat.  91.   And  see  The 
Adventure,  8  Granch,  211 ;  Gouion  v.  The  Neptune,  2  Pet.  Adm.  35o. 

§  444.  Ransom. — ^A  ransom  is  not  a  recapture  of  the 
property,  but  a  purchase  of  the  right  of  the  captors,  or  a 
relinquishment  of  all  interest  or  benefit  which  the  captors 
might  acquire  by  adjudication  in  a  prize  tribunal, ^  with- 
out distinction  as  between  a  neutral  aud  au  enemy. '-^  A 
friendly  belligerent  may  take  a  ransom  for  property  of  a 
neutral,^  and  a  bill  of  exchange  given  as  a  collateral 
security  is  a  contract  enforceable  in  a  court  of  law.*  An 
ally  is  bound  by  a  ransom  bill  given  by  a  co-belligerent.^ 
The  net  proceeds  of  the  cargo  ransomed  at  the  port  of 
discharge,  with  the  value  of  the  vessel  and  wages  of  all 
persons  belonging  to  the  vessel,  must  contribute,  o  The 
officers  of  a  tleet  are  respectively  entitled  to  the  same 
interest  in  ransom  money,  salvage,  and  bounty  money 
that  they  are  to  prize  money  in  a  like  case.^ 
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1  Uaisoimalrev.Ke&tIng,2G9]L326. 

2  Haisonnaire  V.  Keating,  2  Gall.  325. 
S  Uaisoimaire  V.  Keating,  2  Gall.  325. 

4  U.  S.  V.  The  Ariadne,  Fish.  Pr.  43;  Alaisonnalre  o.  Keating,  2  QalL 
125;  Dj  iastet  v.  JUariuj,  11  East,  2o5. 

5  Miller  V.  The  desolation,  2  Dall.  15. 

6  Glrard  v.  Ware,  Peters  C.  C.  142. 

7  Distribution  of  Ransom  Money,  11  Opin.  Atty-Oen.  SSL   AU  tan- 
8om  money  is  to  be  distributed  as  prize^mimey— Kev.  Stats.  aec.4Bfi. 

§  445.  Assignment  of  prize  property.  — An  as- 
signment of  prize  property  is  good  at  common  law,  and 
after  condemnation  the  title  becomes,  by  a  retroactive 
operation,  perfect  in  the  assignee. ^  The  assignment 
passes  a  legal  interest  in  subsequent  shares  after  detail 
as  a  prize  crew.2  The  assignee  of  .prize  property  takes 
it  not  as  a  legal  but  as  an  equitable  interest.^  The 
assignee  of  a  share  in  a  prize  is  presumed  to  know  the 
stipulations  of  the  articles  for  the  cruise,  being  put  upon 
inquiry  by  the  very  terms  of  the  assignment.^  A  parol 
assignment  is  void  under  the  statute.^ 

1  Morrough  v.  Comyns,  1  WIls.  211:  The  Dash,  1  Mason.  6;  Th© 
SaUy,  i  Gall.  40D.   Aud  see  Bev.  Stats,  sec.  4013. 

2  The  Brutus,  2  Gall.  559;  Morroush  v.  Comyns,  1  Wlls.  211;  The 

Sally,  1  GaU.  401. 

3  The  Dash,  1  Mason,  6. 

4  The  Brutus,  2  Gall.  626. 

5  The  Dash,  1  Mason,  4.  And  see  Rev.  Stats,  sec.  4643. 

§  446.  Restitution.— A  prize  which  has  been  taken  in 
violation  of  neutrality,  and  which  is  brought  within  tho 
jurisdiction  of  the  United  States,  will  be  restored. ^  liut 
if  authorized  by  the  sovereign  power,  it  is  legal  as  be- 
tween the  parties ;  and  if  carried  into  the  jurisdiction  it 
cannot  be  recovered. -^  The  United  States  have  jurisdic- 
tion to  inquire  into  the  merits  of  the  capture,  and  if,  in 
their  judgment,  the  captors  are  not  entitled  to  condemna- 
tion, to  award  restitution,  notwithstanding  even  p.  proba- 
ble cause  for  the  capture.^  Neutral  courts  have  no  juris- 
diction to  award  restitution. ^  No  private  person,  not 
even  a  consul,  can  make  claim  for  the  restoration  of  prop- 
erty on  the  ground  that  the  capture  was  made  in  neutral 
waters;  it  is  to  be  made  by  the  nation  whose  rights  liave 
been  infringed.^  Neither  an  enemy,  nor  a  neutral  acting 
the  part  of  an  enemy,  can  demand  restitution  on  the  sole 
ground  of  capture  on  neutral  waters.  ^  Claimants  of  cargo, 
not  citizens  or  residents  of  the  enemy's  country,  ^vho  left 
Bo  soon  as  they  could  convert  their  property  into  funds, 
were  entitled  to  restitution.  ?    The  correct  practice  is  to 
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order  the  csptoi  to  proceed  to  coDdemnatlaiLB  HhWo- 
tion  may  be  Uecreed  on  monition,  but  not  upon  a  forfeit- 
ure of  rights  once  acquired,  and  aaaeited  ana  relied  on  hy 
the  captora,  A  delay  of  six  years  was  held  to  bar  the 
iJEbC  to  a  tnonition;"  nor  should  a  loonltion  be  awarded 
after  the  KOTemment  had  received  the  proceeds  of  tho 
prize." 

Inufa.llj'liLtlii:  Ktiuiwluoiic. 'lavl^niralna! 


9  TliBlDTtnciMs.IOilLK'.erttbiUlivOtaXF.TIwBetHy.lIhdLti 
Del  Col  *.  Arnold,  I  DaU.  tn. 

4  The  OlTim  pHlon,  4  WtHt.  «9:  Mosdle  *.  The  Alfrad,  3  EalL 
•nt  Moodlev.lbePliSwAiui.S  Doll.  Jit;  findleji.  The  WUUain.l 
Pel.  AOm.  33i  Tlie  BniDiii,  t  CBob-i;  Tba  floop.i  c.  Bob,  M;  Th* 
FlulOv«i,lO.I(alk.mj  L'lbvliiclble,t  Wlioat^i  TillioE  v.  Jaueo, 
3  DHL  in. 


1   Btongliton  v.  Taylor,  5 


...  — 1  Beaois  ae  la  uxnoaa,  4  W 
Id  aee  Bav.  sua.  ISO.  t;n. 


Tbo LUla.H ^uoa.lTlilt Lav Bep.N. B. 81 ;  Ibt  AmM, 3  Wbeu. 
llio  DlvlnariAon.  4  wbeac  7i,  nouj  TUe  Alsnai.  Hoian,  > 
..s  »...  ..v„-u — ._  a — '-CDldacl,4"Wlieat.«ti  U,8.». 


r    TUB  Bvnti  Stan,  BlMcbf.Pr.S    . 

I;  Joclier  B.  U( 


BT  UarltliUD, ; 

Can.  VI;  Tho  Sosaon*,  fl  G.  Bob.  41. 
Par  D.  Uoii^inDflTr,  1  CdrU  274;  Tbo  Saa  Joaa  NapamoMna,  1 
g,  Aflm.  ilm. 

D  leaUtntlon.  —  BzoIdbIto  Jail» 

„'e8  for  personal  wrongs  in  cases  of 
prize  exists  in  the  admiralty, '  In  case  of  a  capture  made 
ivithout  probable  cause,  the  court  may,  on  restitution. 


decree  damageH  and  coats  against  tbe  captoti 

of  a  recapture,  the  owners  of  the  vessel  muj  rimuvur. 

damages  tor  seizure  without  grounds,^    In  cases  whero 


vessef  and  cargo  were  captured,  and  subsequently  lost, 
the  damages  were  the  prime  value  thereof,  and  interest.' 
Where  the  property  Laa  been  sold,  and  no  account  of 
aale«  rendered,  the  value  is  eatimated  at  the  prime  cost 
..... ...  u,.,2^Q[^  prolit;  where  au  accoont  sales  has  been 

I,  that  In  general  Is  mode  the  maMms-of  the  d*- 
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eree.^  For  the  loss  of  port  and  damage  done  to  the  rest 
of  the  cargo,  and  the  diminution  in  the  produce  from  the 
loss  of  the  market,  damages  are  allowed.  ^  Where  the 
captors  consented  to  restitution,  demurrage  for  tbe  time 
of  detention  was  allowed  "* — demurrage  and  interest  al- 
lowed,  s  Demurrage  is  given  against  captors  for  unjus- 
tifiable delay  in  proceeding  to  adjudication,'-'  but  no  allow- 
ance is  made  for  loss  of  pro!  its.  ^^  The  cax)tors  are  substi- 
tuted in  the  place  of  the  criminal  owners,  and  are  liable 
for  the  freight  of  the  cargo.  ^^  In  case  of  restitution  the 
neutral  carrier  is  entitled  to  freight,  i=*  where  the  capture 
prevents  the  vessel  f «^^om  earning  freight,^  unless  lie  be 
guilty  of  fraudulent  or  unneutral  conduct,  or  is  assiatuig 
the  enemy  in  ciirrying  on  the  war,^*  or  is  carrying  contra- 
band,^^ or  engaging  in  coasting  or  colonial  trade  of  tbe 
enemy, i**  or  is  guilty  of  fraudulent  suppression  or  spolia- 
tion of  i)apers.^<  l!\dl  freight  will  be  decreed  although 
only  a  part  of  the  goods  be  saved  if  the  loss  is  owing  to 
the  negligence  of  the  prize  master.^  The  captor  takes 
cum  onere  and  freight  is  in  all  ordinary  cases  a  privileged 
lien.^^  It  is  not  payable  when  the  ship  is  lost  by  accident 
or  superior  foTce^'^  nor  is  it  chargeable  when  car^goes  are 
sent  in  for  adjudication  in  a  chartered  transport.:^ 


Bee,  371;  Rous  v.  Hassard,  cited  in  2  Doug.  602;  Snell  v.  Faossat,  1 
Wash.  G.  C.  275,  note:  Camden  r.  Home,  4  'i  enn  Bep.  Sd2;  1  K.  Black. 
476;  Ihe  Invincibie,  2  GalL  43;  THe  Betsey,  1 C.  BoIk  78. 

3  The  Thompson,  3  TValL  162;  Glass  v.  The  Betsey,  3  DaD.  16. 

3  British  Consul  v.  The  Jolm  I^  Thompson,  Bee,  144;  Glbba  v.  T%e 
Two  Friends,  U5;  The  Leuca^le,  Sparks,  175;  The  Odessa,  ll>i(i.  21U: 
The  Mercurius,  1 C  Kob.  80:  Miller  v.  The  Besolation,  2  Dxtll.  l<j;  Hol- 
Uiusworth  V.  The  Betsey,  2  Pet.  Adm.  330:  The  Nemesis,  Kdw.  Adiii. 
60T  The  Hoppet,  Ibid.  3t^ ;  The  BUzabeth,  1  Act.  13;  The  Ostsee, 
Spihks,  175. 

4  The  Lively,  1  CktlL  322 ;  Mniray  v.  Tbe  Channlng  Betsey,  2  Craoch. 
64;  Maley  v.  Shattuck,  3  Cranch,  458;  Jhd  Col  v.  Arnold,  3  Ball.  333. 

5  The  Lively,  1  Gall.  323;  The  Lacy,  3  C.  Rob.  208;  The  Nardssns,  4 
C.  Rob.  17.  And  see  The  Catharine  «.  Blckinson,  17  Uow.  170;  The 
Empire  State,  2  Bcu.  173. 

6  The  Lively,  1  GalL  324,  explaining  LeCanx  v.  Eden.  Boost.  SBL. 

7  The  Lively,  1  GalL  325;  The  Zee  Star,  4  C.  Rob.  71;  The  St.  Juan 
Baptlsta,  5  C.  Bob.  36;  The  Corier  Maritime,  1  C.  Rob.  241. 

8  The  Lively,  I  GalL  324;  Talbot  v.  Janson,  3  BalL  133. 

9  The  Corier  Maritimo,  1  C.  Rob.  241 ;  The  Lacheman,  5  C.  Bob.  152. 

10  The  Lively,  1  Gall.  324 ;  Talbot «.  Janson,  3  BalL  133 ;  Haley  v.  Sbat* 
tuck,  3  Cranch,  458.  ^^ 

U  The  Commercen,  1  Wheat.  382;  The  Frances.  8  Cranch.  418*  Th« 
Socl^t^.  9  Crouch,  2UJ;  The  Autonia  Johanua,  1  ^Vheat.  15J.  But  not  if 
the  itroperty  be  ultimately  bound  to  the  market  where  the  ca^fVaa 


48D  FSizE.  §  448 

rany  the  ship— Tbe  Ann  Oreen,  1  G«U.  294;  Tbe  Yrov  HeQ:^^,  4  C. 
13  The  Conunercen,  2  GalL  264;  1  Wheat.  382;  The  Ann  Gr^ti,  1  OalL 

13  The  Copenhagen,  1  C.  Bob.  289. 

14  Tlie  Commercen,  2  Gall.  284;  1  Wheat.  882. 

15  Tlie  Commercen.  2  Gall.  264;  1  Wheat.  382;  The  Sarah  Christina,  1 
C.  Hob.  237 ;  The  Mercurius,  Ibid.  80. 

16  The  Commercen,  2  Gall.  264:  1  Wheat  882;  The  Immannel,  2  G. 
nob.  U^;  i'ho  Auna  Catharlna,  4  C.  Bob.  107;  The  Minerva,  3  0.  Rob.  34. 

17  The  Commercen,  2  GalL  261;  1  Wheat.  382. 

18  The  Der  Mohr,  3  C.  Rob.  129. 

10   Tlic  Bremen  Flngge,  4  C.  Rob.  90;  The  Trow  Henrica,  Ibid.  347. 

20  The  Saratoga,  2  Gall.  178;  The  Fortuna,  Edw.  Adm.  56. 

21  The  Undaunted,  2  Sprague,  194. 

§  <14a  Probable  cause.— Prize  courts  deny  damages 
or  costs  ill  cases  of  seizure  made  upon  "probable  cause/*  ^ 
fts  probable  cause  justifies  the  capture.^^  Probable  cause 
means  less  tlian  evidence  which  would  iustify  a  condem- 
nntion,3  and  is  a  question  of  law.^  Altnough  restitution 
be  ordered  without  further  proof,  it  does  not  follow  that 
the  sending  in  was  improper.^  Appearances  may  be  cre- 
ated by  tlie  act  of  the  ship  which  may  excite  suspicion.® 
Lighter  suspicions  exonerate  the  captors,  where  the  trade 
is  with  an  enemy,  than  under  other  circumstances. 7  The 
coming  from  an  enemy  port  without  a  license  is  a  good 
probable  cause  to  exempt  the  captors  from  damages.^  So, 
whero  tbo  vessel  was  found  with  a  false  destination,  or 
under  circumstances  of  deviation  from  her  voyage.^  It  is 
not  necessary,  in  order  to  constitute  "probable  cause," 
that  tbe  circumstances  should  be  such  as  to  make  a  prima 
facie  case  for  condemnation,  i*'  If  there  is  reasonable  sus- 
picion of  illegal  tralfic,  or  a  reasonable  doubt  as  to  the 
proprietary  interest,  the  nature,  character,  or  legality  of 
the  conduct  of  the  parties,  it  is  a  proper  case  to  submit 
for  adjudication.!!  A  decree  of  acquittal  without  a  certifi- 
cate of  probable  cause,  and  not  appealed  from,  is  conclu- 
sivo  that  there  was  no  justifiable  cause  for  seizure.  ^^ 
Wb<^re  there  were  circumstances  sufficient  to  warrant 
suspicion,  though  not  to  warrant  condemnation,  damages 
and  costs  will  not  be  awarded. i8  Where  there  is  probable 
cause  on  an  attempt  to  enter  a  blockaded  port,  the  costs 
and  expenses  will  be  awarded  in  case  of  restitution.^^  On 
a  question  of  proprietary  interest  on  further  proof,  resti- 
tution was  decreed,  and  costs  and  expenses  ordered  to  be 
paid  by  claimant,  by  whose  fault  defective  documents 
were  put  on  board.  ^^    Where  the  circumstances  excited  a 


r6BiN>iialA6^fiiiBp^iOD  Ifto-TBMel  and'  cufgo  were  restoied, 
incladins  coin,  and  tbe  cmta  apportioned  bettreen  the 
vcwiel  and'  tlie  «oito-.i*-  In  cases  where  trade  has  l>een  car- 
ried on  with  tbe  enemy  under,  liijenae,  tbe  captor's  ex- 
penses have  been  allowed  where,  there  seemed  a  color  for 
their  conclnnt.i'  A  vessel  which  had  been  used  by  the 
enemy^  wit&ont  the  knowledge  of  her  owners,  ancf  had 
been  recaptured,  waa  restorea  by  consent  with  costs.'B 

1  The  UMirr  G«  JiiMok*.  Blatc^C.  Vrlze*  99;  The  Thompson,  S  WaSL 
IW;  Blitchf.  Prise,  377 i_The  La  Manche,  2  Spragae.2D7;  I  he  Evoiilng 
8tar,  lilatchf.  Prize,  M2;  TheV4itaB«ov  Ihid.  51;  The  Jane  Cnupbelt. 

Ibid.  101. 

i  liaisonaalre  v.  KQStlnff..2  0i4L  sas;  The  Inrlnclhle.  1  Wheiit.  3»; 
S  GalT.  29;  The  Atftrfftnna  flora,  S^Bbnon.  133;  The  Thompson,  S  WalL 
1(13;  The  GeaKft<.lJl8«an^ak,  The  fH,.  Aotonlus,  I  Act.  113;  The  St. 
Louis,  2  Doils.  210;  Locke  r.  u.  f).  7  Cnuu-h,  839.  And  see  Murrav  r. 
The  Gliamiinff  Betsey.  2  Cranch,  64;  Little  v.  Baarreme*  2  Cranch,  170; 
Male;  r.  Sbattuck,  3  Cnuich.  4M.. 

5  The  ThQmp8oii«.3  WaU..lGZ:  liocke  v.  ir..S.  7  Cranch,  339;  Tbe  Osfe- 
•ee,  Spinks,  17^ 

4   The  QtStn  FlaM;  1  JJrownr  A(lm.  7;  Tbe  RoTor,  2  QdSL  240. 

ft  The  La  Manrhe,  2  Spraicne,  216;  The  Qeorge,  1  Mason,  24;  The 
%Mar7*  9  CraDob.  12S$  Ttie  ApollOn,  9  Wheat.  3K;  TliB  ApoUo,  4  G.  Bob. 

6  Tli0LaliRii!obei.2:SiinMe«  21S:  Tbe  TiRmgMm,  3  Wan.  l»;  The 
Ailne  ami  Fanny»  10  Motxter,  0.491;.  Tbe  San  Joan  Napamuceno^  1 
Hagg.  Adm.  206; 

7  The  Llyerpool  Packet,  1  Qbih  529;  The  St,  Antcnllis,  1  Act.  m. 

I  The  Liverpool  Packet.  1  GaU..ft3L. 

9  The  Bover,  2'GaIL246j  The  Peacock, .4 .C.  Boh.  )8S;.  Tbe  SL,  AtOo^ 
Qldfl,  1  Act.  113. 

la  The  La  Manche,  2  Snragne,  214:  Tbe  J<dm,  2  Dods.  Stt;  J^nf^r,  v. 
U;  8;  7  Crai)eh,.389:  The  Georj^e,  1  Mason,  24;  The  Marlanna  Flora,  11 
\rheat.  1:  The  Ailne  ami  Fanny,  10  Moore  P.  a  491;  The  Mavy,  9 
Gcancb,  126;  The  Maria,  11  Moore  P.  C.  287. 

11  The  Daehinff  Wave,.)  Wall.  170:  The  Gteorse*  I  Mason*  24;  Tbe  La 
Manche,  2  Spragae.  207 ;  The  St.  Aniontus,  1  Act,  IISL 

12  TheApolIon,9Wheat.3G2. 

13  The  Thompson,  3  WaU.  155;  Blatchf.  Fr.  377. 

14  The  Nayade,  Newb.  382 ;  The JiiUoa,a  C.  Boh^  167. 

15  The  Yenua,  5  Wheat.  127. 

16  The  Dashinf  Wave,  6  Wall.  170. 

17  The  Liverpool  Packet,  1  Gall.  529;  ThoJleniae  Tan  KoBSnitbeix.  t 
O.  Bob.  169 ;  The  Hendrick,  1  Act.  322. 

18  Tbe  HeniyC.  Brooks*  Blatcbt.Pr.  99. 
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Atandonment— of  vessel,  wben  instlfled,  %  134. 

of  8erTice»  a  relinquishment  of  right  to  care  and  eore^  |  UM. 

of  captured yesselis desertion, $  182. 

of  senrlce,  seamen,  when  Jnstifled  in,  S  189b 

at  sea,  rate  of  allowance  for  salvage,  S  321. 

what  constitutes  derelict,  S  322. 

of  property  at  sea  not  a  divestment  of  title*  S  327. 

of  tow,  wben  authorized,  S  384. 

AbMnoe  of  8eamen--deductions  for,  S 178. 
without  fault  not  desertion,  S  182. 
for  more  than  forty-eight  hours,  S 188. 

Absolute  sal»-may  be  proved  by  parol  a  morteage,  S  87. 
when  void,  S  97. 

Aoceptaxice— of  bill,  ship's  husband  cannot  make,  S  SL 
of  draft,  rights  of  drawee,  S  228. 
of  goods,  creates  liability  m  carrier,  S  251. 
of  cargo  at  place  of  disaster,  freight  pro  rata,  S  280. 

Acoident— master  to  note  a  protest  of,  SS 124, 232. 
disabled  seamen,  wages  of,  S 188. 

Accidents  of  the  sea— term  construed,  S  223. 
measure  of  care  against,  S  259. 

Accounting  and  settlement  between  part  owners— S  481. 

Act  of  God— when  to  excuse  common  carrier,  S  250. 
when  not  a  protection  to  carrier,  S  259. 

Action— between  part  owners,  S  40. 

advances  to  relieve  from,  create  a  lien,  S  81. 
by  master,  part  owner,  S  51. 
personal,  for  wages,  $  171. 
suit  for  seamen's  wages,  S 177. 

Acta  of  master— when  bindhig  on  owners,  S 123. 

Adjudication— sending  prize  to  port  of,  S  437. 

A^inatment  in  general  average— effect  on  bottomry,  S 110. 
valuations,  ji  300. 
effect  of,  i  301. 

Adjustment  of  share  of  earnings  between  part  owners— S  48. 

Administrator— cause  of  action  survives  to,  S  273. 

Advance  wagea— not  a  charge  on  wages  after  forfeiture,  S 178. 

Advancea— liability  of  owners,  §  39. 

for  expenses,  part  owners  when  liable  for,  S  47> 

for  purchase  of  vessel,  §  62. 

master  may  bind  owners  for,  S  70. 

lien  for,  $  80. 

when  lien  attaches,  S  81. 
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lien  for  takes  priority  oyer  morteage,  S  82. 

hypotiiecation  by  bottomry  for,  $9$. 

may  be  Includeit  iu  bottomry  contract*  S 101. 

may  be  secured  by  subseoaent  bott(Hiiry»  S  104. 

master  may  biud  owners  for.  §  119. 

to  seamen  create  lien  on  tlieir  wages,  S 173. 

to  seamen,  hovr  estimated,  S 178. 

stipulated  Li  ciiarter  i>arty,  not  ftelg&t,  S^4. 

liability  mider  charter  party,  S  214. 

AdTances  and  aappliea-Uen  wider  local  law,  S  88. 

Adyancea  by  ship's  hnstiand— when  part  owners  UaiUe  for,  S  SZ. 

Advertiaing  sailing— ditfy  of.  owners,  S  233. . 

AlteiMian:  of  «MHi9««iew  reelstcy  Toqnired*  S  1ft. 

Affiay  between  officers  and  crew  -to  be  queued*  S 127. 

Afteightment— wbat>  eootract  of,  S  19ft* 

contract  may  be  varied  to  meet  exIgcnelMk  i  199. 
by  charterjiMtr*  S*  204^ 
seaworthiness,  implied  contract*  S  232. 

Agent— cannot  bind  owner  tor  n«to  cor.  bill  at  emliangUi  S  3B» 
authority  of  owner  as  luaater,  &  94. 
when  may  take  bottouny  bend*  S  9ft>. 
master  ML  S  U9» 
cannot  oSegatetmUiofily  to  sign  bOt  t)f  Itdliigi  I  fIS. 

Agent  of  cargp-'WlMtH.maateracts as, s  120. 

Agent  of  charterer— may  chans^tenai  of  oontrael^  S 190. 

Agreement  t9  mn  vesae}  on  akarea— aetapartaeniiip,  S3S. 

Agreement— of  seamen,  before  whom  signed.  S  144. 

of  seaman  to  p2ryfOT'efJcpeos9^t.hu  euro,  told;  $  ISL 
for  common  eaterprUe  not«  charter  party,  $  190b 
for  common  euterpUb^^jDoostruetioaol,  i^'Jm. 
to  transport  and  deliver,  con9tnied»i  2M.. 

Aiding  and  proiQ0ii»g(.  oomraarea  of  enemy— coadanaatlofi  for. 

Allowance— rate  of,  in  cases  of  salTage^S  320. 
rate  iu  cases  of  defeUettf  §  Si^. . 
for  repairs  on  Injury  by  collisiotui  398* 
for  demurra{jre  iu  cased  of  collL^orif  i  300; 
of  interest  ill  cases  of  collision*  M4u0. 
for  loss  or  damage  to  cargo  iu  coimlon,  S  401. 

Ambigoities  in  seaaian*a.coatract«-construed.5 149k 

Among— dedned,  S  2. 

Apparent  neoesaity— proof  of,  S 123 

Appointment  of  master— S  114. 

Appertioamaat^of' firaigtaiM  379. 

of  damages  betwpen  toa:and  tow.  S  342. 

of  damatfes  In  joint  coiitoiou,  S  4i)4t 

Apprentices— when  to  share  in  salvage  award,  S  323. . 

Appurtenances  of.  ▼ofael— ooeale  or  transfer,  S  M. 

Army  and  navy— conjunctive  capture^  S  440. 

Arrest— managing  owner  may  release  vessel  on  bafl,  S  M. 

Arrest  of  yessel- JustifleshypothecatlOtttQffQileva£rom»S00b. 


Al^m-vaflel  italBtnraBt;  dBflued. |  IT. 


ir]o;itUrUat>le,fl2i. 
ister,  irueD  liable  tof,  I IM. 

dlscharED  tbrmd,  { IBS. 


ASBi>tano«-4bU;iitlo[u 
'  AttBahmenl— not  to  defeat  prior  mortg>«Bi1gliCa.  S  61. 
AttBoImwal  lien— wlieii  Ukei  prlorltr  oTer  moitgige,  ( i 
AttampI  ta  *laUlg  bl(>iikade-~aa  oaonae,  i  128. 
AnOioTitr— coDfened  by  liceoH,  s  23. 

pnbllstaeil  notice,  oat  miaclent  forirait  of,  i  «L 
Gumut  be  revoked  art«r  acted  QD,  i  al. 
Aailioritr  of  masioc-i  11  f  rente  liaBi,  i ». 


Kp'ur'^li»io'p'[^.51l 


Aatboiitr  of  pilolc— {  3M. 

Anthoritr  of  ■hlp'ahiutuuid-'reTOkeniiT' death  of  owner,  (IS 

Airard-~ta  ulrace,  who  to  shve,  {  323. 


coo  nrDEX. 

Bad  seamaxuhip-renden  vessel  liable  for  a  coIl]siao«  $  m. 
Baggage— what  constitates,  S  271. 

liability  for  loss  of,  §  271. 
Bailee— liability  of  carrier  as,  §  249. 

Ballast— not  an  apportenaace,  §  56. 
rights  of  master  as  to,  §  213. 

Barratry— llmitatioii  of  liability  of  owners,  S  45* 

liability  of  master  for,  §  139. 

what  constitutes,  S  139. 
Bell— when  to  be  used  in  case  of  fog,  §  360. 
Belligerenta— rights  of ,  S  408. 

right  of  blockade,  S  436. 

may  take  ransom,  S  414. 

Berth— right  of  vessel  to  ose  of,  S  3S0. 

Bill  of  ezchange— ship's  husband  cannoc  accept,  S  fiS. 

may  accompany  bottomry  contract,  $  103. 

restriction  of  anthority  of  master,  1 117. 

when  master  may  bind  owners  by,  1 119. 

for  ransom,  valid,  §  444. 

Bill  of  lading-defined,  $  217. 

dnty  of  master  as  to  signing,  S  218. 

operation  and  effect  of;  S  219. 

how  far  concloslve,  $  220. 

its  import  as  to  stowage,  $  22L 

stipulations  in,  S  222. 

exceptions  in,  S  223. 

what  not  within  exceptions,  S  224. 

exceptions,  loss  by  breakage,  leakage,  or  rost,  S  228^ 

title  to  property  under,  $  226. 

indorsement  and  transfer  under,  J  227. 

right  of  stoppage  in  tratuitu,  §  228. 

what  defeats  right  of.  stoppage,  $  229. 

to  charterer,  suoordinate  to  charter  party,  S  199. 

rights  of  shippers  as  to  mode  of  conveyuice,  S  23S»  * 

evidence  of  usage,  when  not  to  control,  %  234. 

direct  voyf^e,  when  presumed,  8  256. 

what  losses  covered  by  exceptions  tn,S  299. 

stipulations  as  to  freight,  S  286. 

Bill  of  sale— of  vessel  not  absolutely  essential,  S  63- 
of  ship  sold  at  sea,  §  55. 
a  valid  conveyance,  §  57. 
where  to  be  registered,  S  68. 
to  neutral,  what  must  specify,  S  416. 

Blank  indorsement— may  be  filled  up,  S  227. 

Blanks  in  biU  of  sale— may  be  filled  up,  §  58. 

Blockade— what  constitutes,  S  426. 
notice  of,  $  427. 
attempt  to  violate,  §  428. 
violation  of,  S  429. 
penalty  for  violation  of,  S  430. 
dissolves  charter  party,  S  210. 

Blowing— liability  for  loss  of  cargo  by,  $  2S2. 

Boatswain— a  seaman,  S 141. 

Bond— on  registry  of  vessel,  %  14. 
for  safe  return  of  seamen,  §  125. 

See  BOTTOMBT. 


Bott  airy— <!dlD  d     ^ 


BMtorairbi 

to  be  easonablyenf  rood,!    S. 

Bonnllu  to  aibsrlw-requlstM  to  p^meDt  at,  I T. 
Brauh  of  bioBtaJo  ■■  anas  of  foifeitms,  s  ui. 
Bnaoh  of  oontia<it-<teiua(reBfor,  Sile. 

UabUlCy  or  iiBaaengBr  carrier,  {210. 
Brsub  of  warraiit7-~iThsc  constltutH,  |  eL 
BrantBga   cicepaoD  u  to  loss  bf .  i  m. 

UabUlCy  loc  loss  by.  i  2M. 
Bridgiiig  Btreaai*— concnirent  powers. 


oertlfloatB— at vbat aTldenco  SIS 


Burden  of  ptooi^Conitnued. 

of  breach  of  towage  «oAtnR*«tStS. 
of  excuse  for  sbaDdonment  ox  vow,  S  9SL 
of  negligence  Is  on  the  tow,  S  340. 
of  famtln  cases  of  collision,  S  887. 
of  negligence  in  collision,  S  282. 

Bmsting  of  hoiler-as  eyldence  of  Be8it0BAoe«$<aB$r 

Cabin  boy— a  seaman,  S  Itt. 

Oanal-boat— not  a  ship  under  eni;oBiaettta0t»  f22r 
not  within  registry  acts,  S  63. 

Capacity  and  mea8arement«<«of  icharteredte8iti;$S0S. 

Captain— share  of  prize,  S  441. 
See  Mastbb. 

Captors— duties  of,  %  435. 

obligations  and  responsibilities  of.  S  4M» 

rights  override  all  prior  liens,  S  433. 

ongin  of  rights  of,  %  434. 

liable  in  damages  on  restitution,  $  447. 

when  exempt  from  damages  on  restitutimi,'  |4tt. 

Capture— when  renders  bottomry  bond  due,  S 110. 
waflres  in  case  of  S  VBH 
uoaeduction  from'wageslncase  of  loss  or  expeoaei  %  139* 


seamen  bound  to  remain  byveaseltS  180. 
merely  suspends  charter  pat^  &  2i«. 
right  of  captors  to  freight.  S  277. 


freight  not  due  on^compiilsory  aceeptantee,  S  280. 

expenses  incurred  are  suMeets  of  fenexat  ayemgei-S  Vt, 

byprlvateenA)MtH(»tlett«f;|411. 

legality  of,  how  ^tennine<l«rS-4ifi. 

when  illegal  and  voM,  1 419. 

cause  of,  m  war,  §  420. 

Johit,  S  439. 

conjunctive,  S  440. 

Capture  and  condeninationM«nMt4ar;|^m» 
duties  of  master,  S 124. 

CaptuMd.  prupottr-frHtletOi  $-438. 

effect  of  capture  on  prior  lleas,  |43S. 

Cargo— ship's  husband,  when  cannotvarAiae,'  S4B. 
principles  which  gov!em«aieirf<at«9i^SiM. 
of  whaler,  not  an  appurt^umce*  ^  £& 
master  as  agent  of,  i  1 16. 
authority  of  master  as  to,  S 120. 
when  master  may  sell,  §  182. 
responsibility  of  mate,  §  i$7. 
subject  to  lien  for  wages.  Si  172.  _ 

when  not  tlntgeaibleTor  expense  of  tonrave^  S  ^tt« 
lien  on  vessel,  when  commences,  $^235. 
duty  of  master  as  to  lading.  §  236. 
duty  of  master  in  case  <ef  auaatBTi  $  288. 
duty  of  master  en  arrivals  $1139. 
duty  of  master  as  to  discharge  of,  S  240. 
time  and  mode  of  deli-very,  S '241. 
when  regarded  as  deUrered;$  244. 
lien  on,  for  demurrage,  $  246. 
lien,  when  lest;  $  247/ 

carrier,  when  not  liable  for  dam«ge  to,  f  288, 
loss,  a^sabjeot^^  of  general  averager  !^39A. 


TklmuToii  of  gooOt  lost,  m  nuBtal  aTEncOi  1 161 
ningtot.  Ingredlenl*,  S  !i«. 


mt  llBbte  09,  ( I 
Diaeiicta,Sifa. 


MonaiDiutj  (n  ownen  u.  (  Til. 
«(M«iauM«f  riueL  s  in. 
IrarClaluntlUiig,  I  m 

dntiFof  nian«r!utDiCoinge,Il!3S. 
dudea  and  obUgHllDiis  vl  aElppen,  t  Sn. 
not rsgulred toinoir ooDtcnta of  pukacn 
obllgafloiia  on  wreck  or  uruidliift  i  StU. 

dlseo^ffo  of  cargo,  %  240. 

Aatj  ofcoo^gDaB  on  urlval,  I  HI 

aahtrf  Dt  eugo,  s  iti. 

efface  of  ciiswraBDilusim.  i  Jti. 

■afflckncr  of  dellv«i7, 1^44. 

demnmige.iM.' 

demiuraee.  vbea  not  avowed.  {  Si;. 

liability  of  cirrltt,  i  m. 


for  m  iBdellnrT, )  W. 

bardBQ  of  rroo(  In  cMe  of  loss  or  dgiiueB,  1 298. 
lliitjlllty  unUereicepled  perils,  i  2»! 
UmiC^oa of  UablU& by  contnwt, iWU. 

Ourlan  of  pasTnagsn-dnMa  md  UabBKIMCbl  W. 
ObllgatLona  of  steiln  veaiiell.  ■  ™ 
obUgatlotu  to  ivi:Flve  iiuum 


r  OB  Dusaiwer  ennttaetiili 
'  n|rliMiarbi(nta(|a,  I  »i> 
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Cartel  senrloe«-wbat  is,  S  410. 

vessels  in,  not  subject  to  detention.  $  410. 

Cartel  vesaela— when  Uable  to  detention,  $  410. 

Oast  awaT— defined,  S 1^* 

Cattle— when  contraband  of  war,  S  423. 

Cause  of  action— for  death,  sunrives,  S  273. 

Caution— required  of  steamers  In  narrow  channels,  S  U8. 

Caveat  emptor— applies  on  sale  of  vessel,  S  61. 

Certificate  of  consul— a?  evidence,  $§  126, 132. 
of  seaman's  consent  to  discharge,  S 163. 

Certificate  of  master-of  amount  of  towage,  validity  of  >  S  <& 

Certificate  of  enrollment— effect  of,  S  22. 

Chambermaid  a  seaman— §  141. 

Change  of  vessel  by  carrier— effect  of,  S  233. 

Character  of  vessel— how  determined,  S  9. 
residence  of  owner,  test  of^S  73. 
imparted  by  domicile,  S  414. 

Charter  to  Govemment-4  207. 

owner  no  lien  on  goods  of  Government,  $  286. 

Charter  «nd  to  fireight  let-term  construed,  S  202. 

Charter  parties— not  within  registration  act,  S  63. 
master,  when  may  enter  into,  S 118. 
defined,  190. 

who  may  make,  J 197.      _^^      ,,^ 
construction  and  interpretation,  §  198. 
conclusiveness  of  terms,  SS 198, 190 
terms  construed,  S  200. 
stipoJations  in,  S  201. 
seaworthiness,  §  202.  ^ 

capacity  and  measui^ment,  S  203. 
when  a  mere  affreightment,  1 204. 
when  not  a  demise,  S  204. 
charterer,  when  owner  for  voyage,  §  20B. 
vessel  let  on  stiares,  §  206. 
charter  to  Oovehiment,S  207. 
liabiU^  for  loss,  S  208. 
obligatious  of  parties,  S  209. 
obligations  imperative,  $  210. 
when  both  parties  absolved  from,  S  211. 
rights  of  owners,  §  211. 
rights  of  charterers.  8  212.  ^^ 

rights,  duties,  and  liabilities  of  master,  S  21S. 
liabiUty  of  parties,  S  214. 
liability  for  delay,  §  21A. 
damages  for  breach  of  contract,  S  216. 
supersedes  bill  of  lading,  §  218. 
demurrage,  S  246. 

demurrage,  when  not  allowed.  S  247. 
stipulated  advances,  not  freight,  S  274. 
effect  of  assont  to  deviation,  §  27G. 
stipulation  for  lien,  S  285. 

Chartered  vessel— subject  to  lien  for  wages,  S 172. 

EEtymenc  of  freight  implied,  §  285. 
enforfrel|^t,l285. 


DeceulQ  tor  ca««niioe,  ]  a. 

OloAlug— of  matter  iBd  mmdn  not  rabjeets  or  uirais,  I  ISl. 
Ooil  oU— diiQariiiarterMti>atowice,iI3S. 
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•J olllilon— limitation  o(  lialiUltj  of  owntta,  S «. 

Mgbta,  by  wUt  lav  neulBted,  {  SM. 
pracaulloiu  to  avaiil.  f  ut. 
OQtf  iDdobllgatJonof  >[euni 


nuo(  speed  of  ■leuinen,  s  SM. 
oUUgatlODi  to  Blacken  apcM,  S  H 
'"-eCmals.sW). 
ijJTg^hta.s^ail. 
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OolUilon*C<m(fnti«f. 

river  navlgatloii,  S  369. 

in  special  cases,  S  370. 

sail  vessels  meeting,  S  371. 

sail  vessels  crossing.  S  372. 

steamers  meeting,!  373. 

steamers  crossing,  $  374. 

steamers  meeting  sail  vesselBt  S 178. 

Tessels  to  bold  course,  S  370. 

vessels  overtaking,  §  377. 

ferry  l>oats,  S  378. 

tugs  and  tows,  S  379. 

departure  from  rules,  S  880. 

error  in  extremis,  i  381. 

negligence,  882. 

faults,  1 383. 

inevitable  accident,  S  384. 

what  not  Inevitable  accident,  f  9B5, 

contributory  negligence.  $  38tf. 

burden  of  proof  of  negligence,  S  S8T. 

liability  for  damages,  §388. 

Sersonal  liability,  S  389. 
ability  when  pilot  on  board,  S  890. 
liability  of  tug  and  tow.  §  391. 
obstructions  of  channel,  S  392. 
TesseU  In  motion  and  vessels  at  rest,  S  89S. 
limitation  of  UabiUty,  S  894. 
remedy,  §  395. 
parties,  S  396. 
rule  of  dami^s,  S  397. 
allowance  for  repairs,  S  396. 
allowance  for  demurrage.  1 899. 
allowance  for  interest,!  400. 
allowance  for  loss  or  damage  to  csrgo,  S  401« 
exemplary  damages,  %  402. 
loss,  when  divided,  §  403. 
apportionment  of  damages,  S  404. 
lien  for  damages,  S  405. 
costs,  S  406. 

Oolonial  trade— engaging  In  a  canse  of  f  oxf  eitore,  $  418. 

Oommander  of  ressel— right  of  visitation  and  searchi  S  4091 
when  should  detain  vessel.  S  410. 
responsible  for  acts  of  subordinates,  S  436. 
dufy  on  sending  in  prize,  §  437. 
share  of  awardof  prize,  S  44L 

Oommerce— defined,  S  1. 

power  of  Congress  to  r^ulate,  S  2. 
powers  reserved  to  States,  §  3. 
concurrent  powers,  $  4. 
inspection  laws,  S  5.     - 
clearance  and  entry,  S  6. 

Oommereial  interconrse— with  enemy  prohibited,  S  422. 

Oommercial  usage— governs  delivefy  of  vessel,  S  88. 

Oommissiona— ou^  be  included  In  bottomry  contrBCt,  S  lOl- 
master  entitled  to,  %  138. 
to  private  armed  vessels,  S  41L 

Common  carriers— who  are,  S  230. 

law  applicable,  not  to  be  extended  by  construction,  S'388. 

Oommon  danger— essential  in  general  average,  SS  290, 291. 


JSDIBX,  SOT 

Oommon  ▼antnre -ereites  ]>artnenlilp,  S 12. 

Oommnnioatlon  witii  eoemy— fflegal,  %  422. 

Oompti—  an  essential  to  seaworthiness,  SS  83>202. 

Compensation— to  seamen  out  of  goods  sared  firomirreck,  SS  IS!,  Itti 
lor  short  allowance*  recoverable  as  wages,  S 170. 
on  charter  to  Goyemment,  S  207. 
nnder  charter  party,  conditions  precedent,  S  278. 
for  salvage  services,  $  808. 
to  seamen  by  way  of  salvage,  1 806. 
on  salvage,  what  essential  to  right  to,  S  814. 
on  salvage,  general  principles,  i  817. 
on  salvage  allowed  to  owners,  S  824. 
Irregular  proceedings,  cause  diminishing  of  reward,  S  S26. 
forfeiture  for  misconduct.  $826. 
parties  may  contract  for,  $  328. 
recovery  or,  S  880. 
for  Qse  of  wharves,  S  850. 
to  owners  of  docks  and  wharves,  S  SfiZ. 
for  detention  in  case  of  collision,  S  800. 
what  may  include,  S  890. 
of  pilots,  S  348. 
hall  pUotage,S  840. 

Oomplaint— of  seamen  as  to  unseaworthiness,  S  152. 

Oonclnaireness—of  terms  of  charter  party,  S  109. 
of  biU  of  ladhig,  S  220. 
of  contract  for  auvage  services,  S  328. 

Ooncnrrent  powers— over  commerce  and  navigation,  S  4. 

Oondemnation-Tasnrize  overrides  lien  for  wages,  S  172. 


causes  for,  S  42 

ill^;altrafl  ^ 

carrying  enemy's  dispatches,  carrying  ccmtrabaind,  S  iSS. 


ill^;al  traffic,  trading  with  enemy,  S  422. 
carrying  enemy's  dispatches,  carrying  < 
attempt  to  violate  blockade,  S  428. 


violating  blockade,  S  429. 
as  prize,  when  Justifled,  S  431. 
of  prize,  when  to  Government,  S  432. 

Oonditlona  precedent— In  contract,  S  196. 
in  charter  party,  S  200. 
stipulations,  when,  S  201. 
to  right  to  freight,  SS  276, 279. 

Conditional  sale— what  constitutes,  S  67. 
effect  of,  S  62. 

Conditions— in  shipphig  articles,  substituted  acts,  S 144. 

Confining  master-an  offense,  S  192. 

Congress— power  to  regulate  commerce,  S  !• 
to  regulate  sales  and  hypothecations,  S  63. 
to  regulate  pilotage,  S  343. 

Ooqjnnct  e3q;>edition— what  constitutes,  S  440. 

CoBjnnctive  captve— construed,  S  440. 

Conftequential  damages— carriers  liable  for,  S  264. 

on  breach  of  passenger  contract,  S  270. 
Oonsidwation^to  be  proved  to  sustain  parol  title,  S  53. 

statement  in  bill  of  sale,  $  58. 

sufficient  to  sustain  bottomiy  bond,  5 104.  .  ,  „* 

essential  for  special  stipulations  in  seamen's  contract,  S  UO. 
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wlien  luatlflBj  In  lenviiikveMBl,  S 184. 
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Dallr  wage*— In  nUtue  ot  aaliige,  |  in. 
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10  muter,  l9  dellven  to  coaslsiiee,  i  IM. 

conitraetuinof  conmct  at  asnlgun«t,  I  »D, 

at  cargo,  time  and  place  of,  (  3U. 

of  cargo,  rights  of  atrrler,  {  212. 

to  cair^i%'at  auiletent,  S  231. 

a  condition  nrecedeDt  to  rtgtiC  to  frelglit,  ttn. 

of  cargo,  dliMta  Ilea  ton  rrUgbt,  S  ^ 
Samlse-oC  Tcssel.  nliaC  neceiaacr  to.  I IH. 

wliat  operatea  as.  1 209. 
CBmnirage— wben  diBnersraal  Mtltled  to.  S 107. 


wtiMCDIUUHtea. 
toi«ar*b>iiilmimeil(,l  IH. 


«f  TeaHl,Dot: 


OcTlMtloii'^iaaan  boMoaiT  boDd  dot,  I  itk 


n.emOToi.in 

_, o(t»et,ll«. 

ilglita  ot  •eamsn  in  aM%  I  in. 
(Sect  ot,  OD  etiMMifarQ,  )3». 
eseot  Dl  anent  ol  ottutenr,  3  sn. 
troia  emtnct  raid«n  nu  tlafilelor  a«au«i,  I M. 
n^tofiDWMrMMatMva.tlH.   ^^ 
DlllgMieo-^eqniTM  of  nuit*rtel«tni  u  toneMotty  (ttMMBL  I  n. 
TequlndlncnfiineraHicot  boitBauT.ilU. 

leqalml  of  fataaasf  Midan,4  ML 
lequlied  of  tnci,  iUI. 


aof  H. 
ieil.  isa. 
inuU        12   1!4. 


S  1^ 


niM  pllas-antli  r1I<^tD 
DUontl  n— o    masts  as      qi 


iaBmBg«.|m 


014 

DiicivtionaiT  power-to  deeree  fwfeiture,  S 19L 
DisbonettyHttBttfles  dladiarge  of  seaman,  S  lU- 
Dismissal  of  master— effect  of,  S  Ill- 
Disobedience— punishment  f or»  S 1291. 

forfeiture  for.f  181. 

of  officer,  forfeiture  for,  S 189* 

Disorderly  conduct-of  seaman,  pimlslnneDtfor,  S  1& 

forfeiture  of  wages,  S 189. 
Dispatch— in  discharging,  term  construed,  S  200. 
Displacement— of  lien  for  freight  by  agreement,  SS  287, 28BL 
Disrated  seamen— to  what  wages  entitled,  S 18B. 
Disrating  seamen— Authority  of  master,  S 13L 

when  a  rescission  of  contract,  S  18<. 

Diasent— of  part  owner,  exempts  firom  liablll^for  *nnp<WffWP,  S  C 

Distribution— of  salyage  award,  $  323. 

of  pnze  to  private  anned  sliips,  S  419. 
of  prize^noney,  S  441. 

DiTostment— of  lien  for  wages,  S 176. 

Dockage  defined— $302. 

Docka— owners  of,  liable  for  injuries  by  defects,!  SL 

Doctrine  of  general  aTerage— S  290. 

Domestio  ressels— liens  on,  S  87. 

Domicile-Hostile  character  Imparted  by,  S  414 

Double  pay— when  due  to  seamen,  S 177. 

Doable  wages— f<v  short  aUowanoe,  S 170. 

Drayage  reoeipta— parol  eTldenee  of,  f  230. 

Duress— bottomry  bond  avoided  by,  1 107. 

seamen's  contract,  when  deemed  signed  under,  S 147. 

threat  to  attach  vessel  is  not,  S  333. 
Duties— of  ship's  husband,  S  S2. 

of  master,  S  124. 

of  mate,  %  157. 

of  seamen,  1 180. 

of  manter  of  chartered  Tessel,  {  2UL 

of  carriers,  S  234. 

of  shippers,  S  237. 

of  pllo&.  %  345. 

of  wharfingers,  S  351. 

of  captors,  $  435. 

and  liabilities  of  passenger  cairieis,  S  265. 

and  obligations  of  seamen,  S  180. 

of  prize  officer,  S  438. 

and  responsibilities  of  master,  S 121. 

Duty  on  tonnage— exclusive  powers  of  Gongrea,  S  4. 

Duty— of  master  as  to  crew,  S 127. 
of  master  and  crew.  S 128. 
of  consul  resident  abroad.  SS  125, 126. 
of  master  as  to  si^rnlng  bill  of  ladlng,S218. 
of  master,  as  to  stowage.  S  236. 
of  carriers,  still  continue  on  wreck  or  stnoiding.  1 238. 
of  ma8ter,  on  arrival  of  resse^  S  23^. 
of  consignee,  on  anivai,  S  241. 
of  salvors.  S  312. 
of  tug  to  tow,  S  334. 
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amk^MlemsBl-Umltatlon  ot  UaUUCj  of  awaetw,  i  U. 

Jrlun  Diroeii  not  liable  tor,  (  M. 
latlllia  (Ibclune  ot  Miman,  |  lU. 
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Bnibnamani  of  oUlm— In  geuani  aTerage,  i  U 
BnglnBo^-when  cannot  recovor  ngei,  {  Hi. 

dcserclon,  nhit  coniitltatea,  t  Wi. 
forraltore  ror  inlaconiliuit,  1 189. 


Bnrollraoat  tad  Ucanas-ngnlMsd  t>i  acta  ol  Congnaa,  |  la. 

liglitB  nnder,  1 2S.  -„       ,  • 

Bntlra  roraga— coodltlotii  pt«e«iletit  to  rl^t  to  freight,  I  ITIl 
Erasoroa  la  cOQtiaot-«f  seamea  dlBBgarded,  i  lO. 
Bxxor  In  extr«iiili— no  a  fault,  i  n 
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to  mica  oIStShIod,  !  M. 


Sffi^SSaasai!!.. 


ExtnDnlliui7DaiiiliicBielm~aJtard  axoepOciD*  to  Ordlnur  rdn       I 


FalM  llgtati-^iililUtr  fDTKUUOnbf  M>. 
Famiiia-*  jnittJcMloB  fat  nla  of  niiAt  I£l> 


Fla*   for  canylsg  eicMt  al 
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nx»— wben  not  a  peril  of  the  sea,  S  234. 
liability  of  carriers  for  loss  by,  S  2!». 
carrier  may  limit  his  liability  for  loss  by  %  260. 
limitation  of  liability  of  owners  by  statuie,  §  263. 

Ilie-eiigines  and  hose— required  on  passenger  vessels,  S  266. 
Fireman—a  seaman.  1 141. 

on  steamer  entitled  to  care  and  core  when  sick,  S  154. 
Fisheries— bounties  paid,  S  7. 
Fishennen— entitled  to  care  and  cure  when  sick,  S 104. 
Fishery— restriction  of  authority  conferred  by  llcensoi  S  25. 
Fishing  stores-are  appurtenances,  §  58. 

Fishing  vessels— when  deemed  vessels  of  United  States,  S  7* 
forfeiture  for  carriage  without  license,  §  28. 
owner  liable  for  wages,  S  42. 
master  as  agent,  S  Uii, 
lights  required  on,  S  362. 

Fishing  Toyage— authority  of  majority  interests,  S  96. 

freight  not  the  mother  of  wages,  S 161. 
Flag-Hin  insignia  of  national  character,  S  416. 
Flag  oflteer-4hare  of  award  of  prize,  S  44L 
Flag  twentieth— to  whom  awarded,  S  441. 
Flogging— abolished,  S 129. 
Fog— fault  by  too  great  rate  of  speed  in,  S  858. 
Fog*hom— when  to  be  used,  §  360. 
Fog  signals— when  necessary,  S  360. 
Following  ressels— bound  to  avoid  coUiston,  S$  369, 877. 
Forcing  an  officer  or  mariner  on  shore— when  an  offense,  %  140. 
Foreign  ports— what  are,  S  73. 

master  may  bind  owners  for  necessaries,  S 119. 

shipping  In,  need  not  be  by  articles,  S  144. 

wages  on  discharge  in,  S  KiS. 

Poroign  resident— cannot  roister  vessel,  %  IL 
citizen  may  be  master,  §  114. 
deemed  hostile,  s  414. 

Foreign  seamen— punishable  for  a  revolt,  S 194. 

Foreign  ressels— when  may  engage  in  coasting  trade,  S  26. 
Uens  on,  S  73. 

Foireign  voyage— defined,  §  27. 

licensed  vessel  not  to  proceed  on,  S  27. 

Foreigners-may  be  seamen,  S 141. 

Forfeiture— under  embaigo  act.  1 14. 
for  false  oath  on  registry,  S 13. 
for  fraudulent  registry,  S  15. 
for  proceeding  on  foreign  voyage,  S  27. 
for  Illegal  traftc,  8  28. 
when  ensues  ou  sale  of  vessel,  S  59* 
contracts  of  seamen,  waiving  relief  from,  void,  S 15L 
seamen,  when  not  subject  to,  §  158. 
of  right  to  care  and  cure,  S  154. 
of  antecedent  wages,  by  absence,  $  182. 
on  seamen,  are  mulcts  for  misconduct,  S 186. 
of  wages— for  disobedience  and  negligencer§  101* 
for  desertion,  S 182.     , 
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0«i«nl  agont— master  as,  S 116. 

General  average— doctrine  of,  S  290. 
sacrifice  most  be  Toluntary,  1 39L 
effort  innati>e  snccessfal,  S  292. 
damage  to  the  vessel,  §  293. 
voluntary  stranding.  S  294. 
damage  or  loss  of  cai^o,  §  295. 
loss  by  Jettison,  $  296.  ^ 

expenses  of  saving:  ship  and  cargo,  S  297. 
contributory  Interests,  fi  298. 
what  property  contributes,  S  299. 
contributory  values,  $  300. 
adjustment  in,  %  301. 
enforcement  of  claim,  S  802. 

Oold  coin— valuation  of  freight  In,  S  281. 

Golden  role— of  porting,  application  of,  S  871. 

Goods  thrown  overboard— when  lawful  prize,  S  418. 

Government— when  not  owner  for  voyage,  S  207. 
charter  of  vessel  by,  S  207. 
liability  for  loss  of  chartered  vessel,  S  208. 
rights  of  as  belliRerent.  S  408. 
richt  to  declare  blockade.JS  420. 
title  to  prize  property,  §  432. 
grant  of  rights  to  captors,  S  434. 

Government  property— to  conMbute  to  salvage,  S  S2S. 

Government  vessel— subject  to  lien  for  wages,  §  172. 

Government  and  discipline— of  crew,  §  128. 

Grant  of  Congress— to  prize,  when  becomes  absolute,  S  44L 

Green  and  red  lights— how  to  be  fitted,  §  362. 

Half  pilotage— when  pilot  entitled  to,  §  349. 
Hazards— right  of  selection  between,  S  380. 
Helmsman— not  a  competent  lookout,  §  367. 
Hemp— when  contraband,  S  423. 

Home  port— what  is,  §  12. 

where  vessel  enrolled  or  licensed,  §  22. 
seamen  to  seek  redress  at,  §  156. 

Hospital  tax— open  "boats  not  within  act  concerning,  S  22. 

Hostile  character— imparted  by  domicile,  S  414. 

impressed  by  illegal  traffic,  S  421. 

Hostile  property— what  deemed,  §  415. 

Hostile  trade— cause  of  condemnation,  S  420. 

Hypothecation— of  vessel  by  bottomry,  §  92. 
of  cargo  by  respondentia,  §  113. 
of  cargo,  conditions  precedent  to  right,  §  122. 
See  LiSNB. 

Identity— of  rebuilt  vessel,  S  8. 

Illegal  traffic— what  is  not,  S  28. 
forfeiture  of  seaman  for,  S 190. 
a  ground  for  condemnation,  §  420. 

Illegal  voyage— seamen  may  leave  vessel,  §  184. 
wages  not  recoverable  on,  §  190. 
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Incapacity— foifeltitre  for,  S 188.  • 

Incident— to  naTlgation,  term  constnied»  S  200. 
of  river,  term  coustraed,  S  223. 

Incompetency— mate  may  be  removed  for,  S 13L 
of  officers  and  crew,  master  liable  for,  S 138 
no  Justification  for  pmdslmient,  S  140. 

Indorsee— of  bUl  of  lading  may  sue  for  non-deUvery,  S  261. 

Indorsement— of  bin  of  lading,  effect  of ,J_227. 
as  to  riglit  of  stoppage  in  transit,  §  2Z9. 

Ineritable  accident— carrier  not  liable  for  loos  hy,  S  263. 
alone,  excuses  passenger  carriers,  S  26S. 
what  is,  $334. 
what  is  not,  S  885. 
when  cannot  be  pleaded,  S  386. 

In  good  order  and  well  conditioned— oonsteiied,  S  220. 

Injvrlea— to  person,  limitation  of  liability,  S  45. 
to  passengers,  liability  for,  S  272. 
non-payment  of  fare  not  to  tree  from,  S  272. 
by  n^Ugence,  liability  for,  S  273. 

Injury— to  property  saved  forfeits  salvage  omnpensatlonrS  826. 
to  seamen,  right  to  damures,  $  156. 
to  tow,  llabilTty  of  tug.  S 139. 
to  wharf,  owners  liable  for,  S  43. 

Insolvency— of  owner  does  not  divest  liens,  S  86. 

Inspection  laws— concnrrent  powers,  national  and  State,  S  4. 
of  State,  subject  to  revision  and  control  of  Ckmgress.  S  6> 
provisions,  when  not  to  apply  to  tugs,  §  331. 

Inspection— of  huU  and  boilers  of  passenger  vessels,  $  206. 

Insurance— ehip's  husband  cannot  effect,  $  82. 

costs  may  be  included  in  bottomry  contracty  S  lOL 
master  cannot  make,  S 115. 

Insurance  agents— may  be  salvors,  S  804. 

Insurers— may  become  owners,  S  29. 

have  a  lien  for  advances  for  repairs,  S  81.  * 

when  liable  for  wages,  $  161. 

liability  of  carrier  as.  $  250. 

may  recover  for  loss  bv  negligeooe,  S  964. 

when  entitled  to  freight,  §275.  > 

when  adjustment  on  general  average  not  binding,  $  80L 

Intemperance— Justifies  discharge  of  seaman,  S  113. 
of  seaman,  punishment  for,  §  129. 
a  single  excess  not  authorize  disrating  seaman,  S  I8L 
Justifies  discharge  of  mate  J|  140. 
a  ground  for  forfeiture,  $  188. 

Intent— to  be  gathered  from  instrument,  S  201. 

to  violate  blockade,  how  manifested,  S  429, 490. 

Interest— on  damages  for  injury  to  cai^o,  S  264. 
allowance  of  ,ln  cases  of  collision,  $  400. 
on  loss  of  cargo,  rate  of,  S  401. 

Intel  esia  -contrtbatory  in  general  avenge*  S  296. 
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Zatemal  oommerce— power  to  regulate,  S  3. 
Interpretation— of  charter  party,  §  196. 

Jettison— when  within  exceptions  in  bill  of  lading,  S  223. 
when  carrier  not  liable  for  loss  by,  §  263. 
loss  by,  a  subject  of  general  average,  §  296^ 
owner  of  cargo  sacriiicecl  has  a  lieu  on  vessel,  §  802. 

foods  thrown  overboard  axe  not  derelict,  S  322. 
itle  not  divested  by,  S  327. 

Jewelry— as  baggage,  S  271. 

Joinder— of  parties  in  cases  of  collision,  S  396. 

Joint  capture— what  constitutes,  §  439. 

Joint  negligence— apportionment  of  damages,  S  404. 

Joint  owners— who  may  be.  S  29. 

when  bound  by  not«  of  part  owner,  §  38. 

when  liable  for  repairs,  §  40. 

Judgment— in  State  court  a  waiver  of  lien,  §  85. 
Judicial  sale— in  admiralty  divests  liens,  S  86. 
Justifiable  cause— S  140. 

Knowledge— defined,  S  45. 

of  blockade,  effect  of,  SS  429, 430. 

Laces— OS  baggage,  S  271. 

Landing  cargo— place  of,  S  240. 

Latent  defects— owners  liable  for  damages,  S  202. 

Launch— notice  of  to  avoid  collision,  S  382. 

Law  of  place— governs  existence  of  domestic  liens,  S  87. 

governs  rights  and  duties  of  carriers,  §  234. 

governs  rights  of  parties  in  collision,  S  354. 

Lawinl  prize— what  is,  S  418. 
what  is  not,  §419. 

Lay  dairs— in  charter  party,  S  201. 

when  begin  to  run,  S  246. 
Lays— or  shares  on  whaling  voyage,  $  158. 

Leakage— exception  as  to  loss  by,  §  225. 
Is  notice  of  unseaworthiness,  §  232. 
liability  for  loss  by  negligence,  S  254. 

Leaving— officer  or  mariner  on  shore,  when  an  offense,  S 140. 

Let  and  to  freight— construed,  §  204. 

Liability— act  to  limit  construed,  §  45. 
of  mortgagee  as  owner,  §  66. 
of  moitfragee  as  governed  by  possession,  $  67. 
of  vessel  and  of  owners,  convertible  terms,  $  69. 
on  bottomry  bond,  how  discliarged,  $  110. 
for  extra  wages,  how  discharged,  §  132. 
of  master  as  owner  of  voyage,  S  134. 
of  master  as  insurer,  S  137. 
for  negligence,  §  137. 
of  master  on  contracts,  §  138. 
of  mate,  §  157. 

of  owners  of  chartered  vessel,  S  204. 
of  charterer,  S  205. 
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of  master  pro  hoe  vice,  %  206. 

of  Qovemment  for  loss  of  chartered  yessel,  S  208. 

of  parties  to  charter  contract,  S  214. 

for  delav  in  voyage,  §  215. 

under  bxll  of  lading,  §  219. 

of  carrier,  when  discharged,  %  214. 

for  demurrage,  f  t^ 

of  carriers,  as  lns.u%r  and  as  bailee,  S  248. 

when  commences  and  when  terminMes,  S  248.  . 

of  carriers  as  bailee,  S  249. 

for  loss  of  goods,  §  249. 

of  carrier  as  insurer,  S  250. 

of  carrier,  what  sufadent  to  excuse  from,  S  290* 

of  carrier,  when  commences,  §  261. 

of  carrier  for  negUgence.  S  2S2. 

for  loss  by  bad  stowage.  S  253. 

for  loss  by  leakage  and  breakage,  S  254. 

when  not  evadccl  by  surrender  of  interest,  S  2S4. 

of  carrier  for  non-delivery,  §  255. 

for  delay  in  delivery,  S  256. 

for  misdelivery,  §  267. 

of  carriers  under  excepted  perils,  S  2S9. 

of  carrier,  limitation  of,  S  260. 

of  carrier,  restricted  by  notice,  $  261. 

for  refusal  to  carry  passengers,  S  267. 

of  carrier  on  passenger  contract,  %  270. 

for  loss  of  baggage,  §  271. 

of  tug  for  injury  to  tow,  %  338. 

for  damages  Dv  collision,  S  388. 

persoualTlablllty,  §  889. 

when  pilot  on  board,  S  390. 

of  tug  and  tow,  §  391. 

obstructions  of  channel,  %  392. 

vessels  in  motion  and  vessels  at  rest,  S  393. 

limitation  of,  S  324. 

of  owners,  how  discharged  under  statute,  S  994- 

of  pilots  for  neglect  of  duty,  §  345. 

of  pilot  for  loss  Dy  negligence,  S  847. 

for  naif  pilotage,  S  849. 

of  owners  of  wharves  and  docks,  S  35L 

of  neutrals,  S  413. 

of  captors  for  negUgence,  S  435. 

Liability  of  cargo— stipulation  of  charter  party,  S  287. 

License— for  coasting  trade,  S  26. 
coasting  trade  defined,  S  26. 
required  of  passenger'vessels,  S  266. 
of  pilots  under  Stato  laws,  §  844. 
of  enemy  sailing  under,  §  417. 

Licensed  ▼easels— transfer  of,  %  59. 
where  may  be  sold,  §  59. 

Lien— of  part  owners,  when,  S  32. 

of  snip's  husband,  when  attaches,  S  52. 

of  matorial-men  need  not  be  recorded,  S  63. 

by  mortgage  not  lost  by  taking  other  security,  S  €i> 

for  advances  priority  over  mortgage,  S  6&- 

maritime,  defined,  s  68. 

when  they  exist,  ^  69. 

authority  of  master,  S  70. 

must  be  grounded  on  necessity,  S  71. 

presumption  of  necessity,  S  72. 
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Hailer— Cmffotfed. 

wbeu  cluuterer  mav  Appoint,  $  20S. 

may  bo  owner  for  tno  voyase,  S  2C5. 

oil  vessel  run  on  Ahares,  liaoility  of,  S  208* 

rights  of  under  charter  party,  §  211. 

or  chartcrotl  vessel,  rights  and  dutlos  of,  S  213. 

duty  as  to  signing  bill  of  ladlnc^^.  1 218. 

as  agont  of  owners  of  carKO,  S  226. 

concluded  by  terms  vt  a^isignment  of  bill  of  lading,  S  87. 

to  note  protest  of  accident,  S  232. 

obligations  as  carrier,  %  234. 

duty  as  to  stowaqp,  $  236. 

duty  of  in  ease  of  disaster,  S  238. 

duty  on  airival  at  berth,  %  230. 

duty  an  to  discharge  of  cargo.  $  240. 
'  when  may  store  cargo,  SS  2^,  24d. 

where  to  deliver,  §240. 

when  may  refuse  ueliveiy  of  cargo,  S  242. 

when  may  store  goods,  §  245. 

rights  as  to  time  of  dcUyery  of  cargo,  S  245. 

bound  to  precautions  against  accidents.  %  280. 

when  not  ilablo  fur  proceeds  of  cargo  loul,  S  M. 

may  recover  for  injury  to  cargo,  S  2b4. 

whenuiay  retain  freight,  S  2ti4. 

responsibility  for  snppUcs,  $  265. 

fine  for  carrying  excess  of  passengers,  S  268. 

duty  as  to  f  omaio  and  minor  passengers,  S  269. 

may  bind  owners  by  agreement  of  free  passage,  S  272. 

liable  for  injury  to  servant,  §  273. 

may  recover  freight  by  action.  S  281. 

choice  of  perils  in  cases  of  emergency,  S  290. 

when  accountable  to  crew  for  share  of  salvage,  %  S2L 

authorized  to  go  to  rescue  wrecic,  S  323. 

may  deviate  to  rescue  vessel  in  distress,  S  324. 

of  tog  aa  agent  of  owners,  §  332. 

of  tug,  responsibility  mider  contract  of  towage,  S  331. 

of  tug,  obligations  of,  S  335. 

authority  when  pilot  on  board,  S  346. 

may  recover  for  services  as  pilot,  S  348. 

du^  of  in  placing  vessel  in  berth,  S  350. 

precautions  on  entering  harbor,  S  355. 

not  a  competent  luck  out,  §  3o7. 

when  personally  liable  for  collision,  S  389. 

may  recover  daunages  for  collision,  S  396. 

Blasts— when  contraband,  S  423. 

ASate— may  become  temporary  master,  1 114. 
punishment  for  disobedience,  $$  12D,  130. 
discharge  Justified  by  Intemperance,  S  140. 
entitled  to  care  and  cure  when  sick,  §  154. 
rights,  duties,  and  liabilities  of.  S  157. 
wrongfully  discharged,  entitled  to  expenses  and  wages,  S  168^ 
lien  for  wages,  S 173. 

deductions  from  wages  for  absence,  §  178. 
during  absence  of  master,  authority  of,  S  187. 
forfelcnro  for  violent  conduct,  S  180. 
a  seaman  within  Mutiny  Act,  §  194. 
salvage  service  by,  §  304. 

Iffaterial-men— triple  security  of,  §§  41, 75. 
have  a  triple  secm-lty,  $  69. 
not  affected  by  f  rauuulent  transf era,  $  75. 

Briority  over  subsequent  mortgagMV,  S  AS. 
en,  when  terminates,  §  84. 
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BOiBtBrial-men— CVMiffnttMT. 

lien  not  cllvestcd  by  rorfoHnre,  S  86. 

Hen  under  local  law,  when  ceases,  S§  88, 89. 

Materials— part  of  vessel  are  appurtenances,  S  86. 

Meascro  of  damages— for  breaJdncr  up  voyage,  S  210. 

for  lofs  by  embezzlement,  S  249. 

for  loss  or  roln,  S  249. 

for  non-deilverv,  §$  299,287. 

for  delay  In  delivery,  §  Sfifi. 

for  mls-tloUverv,  $  257. 

ill  cases  of  collision,  S  897> 

allowance  for  repairs.  S  998. 

allowance  for  demurrago.S  390. 

allowance  of  Interest,  flOO. 

allowance  forlossor  (lazna^  to  cargo,  S  401. 

exemplary  damages,  S  402. 

Measnro  of  liabilit/— of  tng  to  tow,  $  343. 

Measure  of  reward— In  salvage  cases,  S  319. 

Mechanic's  liens— under  local  law,  S  88. 

Medicine— damages  to  seamen  for  defective  supply,  S 186. 

Medicine  chest— act  of  Congress  construed,  S 194. 
burden  of  proof  on  owner,  §  154. 

Military  supplies— are  contraband,  S  423. 

Military  salraj^e— when  and  when  not  allowed,  S  316. 

Minor—  a  stowaway  to  be  returned  homo,  S 126. 
master  may  leave  with  consul  abroad,  §  132. 
liability  for  offenses.  S 142. 
articles  signed  by  void,  S 151. 

Minority  rights— of  co-owners,  $37. 

Misconduct— of  crew,  owners  liable  for,  S  44. 
of  master,  owners  liable  for,  S  44. 
liability  of  master  for,  S  139. 
of  seaman,  penalty  for,  S  130. 
of  seaman  nutliorfzes  dlschanre  abroad,  S 132. 
forf eltnro  of  seamen  for,  S  189. 
as  to  wrecked  property  forfeits  salvage,  S  326. 

Misdeliverr— liability  of  carrier  for,  S  257. 

Misfeasance— gross  negligence.  S  231. 

carrier  cannot  restrict  his  liability  by  notice,  S  361. 
responsibility  of  carriers  for,.S  264. 

SiQarepreaent&tlons— of  character  of  voyage,  S  420. 

Moiet7<— of  prl20  goods  belongs  to  navy  pension  fund,  §  44L 

Money'-as  baggage,  S  271. 

on  drowned  passenger  not  subject  of  salvage,  S  329. 

when  coutraliand  or  war,  S  423. 

Mortgage— part  owner  cannot  mortgage  co^wner's  Bhare»  S  SSi 
absolnto  salo  niay  bo  proved  intended  as,  S  57. 
not  A  niarltimo  transaction,  §  64. 
postponed  to  bottomry,  S  61. 
to  b'j  recorded,  §  CS. 
whcro  to  bo  recorded,  S  69. 
priority  of,  §  W. 
a  waiver  of  Hen,  1 89. 
seizure  overrides  lien  of,  S  43% 
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BSdrtgagee— may  take  out  ngliter,  S 18. 
rigbtsof.SM. 

legal  title  and  rlgbt  to  possession  In.  J  M. 
not  Nititled  to.  previous  earnings,  S  ti& 
when  liable  as  owner,  S  66. 
when  not  liable  for  supplies,  S  66. 
liability  governed  by  possession,  $  67. 
out  of  possession  not  liable  for  expenses.  $67. 
when  entitled  to  salvage  compensation,  S  324. 

MntinoYis  oondnct— (off eltiire  of  wages  for,  S  U9. 

Mntlny->ma8ter  may  resort  to  weapons,  S 128^ 
what  is  not,  S 152. 
of  crew,  wliat  is,  S IM. 

Mntnal  responaibilltiea-of  tog  and  tow,  S  tU^ 

Name— of  ressel,  when  retained,  S  8. 

on  stem  of  vessel,  presumption  from,  S  Id* 

act  of  Congress  requiring,!  20. 

of  steamers,  where  to  be  displayed,  S  201 

National  charactex^lost  by  fallare  tore-iegtoter,  S  ML 
effect  of  registry,!  18. 
conferred  by  cnroDment,  S  23. 
Of  vessel  not  ipso/acto  lost  by  paru  sale,  S  8X 
when  forfeited  by  sale  at  sea,  H  65. 
forfeited  by  omissions  in  bill  of  sale,  S  W* 
wliat  conclusive  of,  S  416. 

Native  charactei^reverslon  of,  S  414* 

Nantioal  instmmenta— when  lawful  prii6,S  418. 

Naval  ftores— when  contraband,  S  423. 

Navigable  stream— liability  for  Injuries  by  ot)8tnictioii8,S  ML 

Navigable  waters— power  of  Congress  over  navigation  of»  S  2. 

Navigation— Included  in  commerce,  $  1; 

of  tug  and  tow,  tug  responsible  for,  S  837. 
when  pilot  has  control  of,  S  346. 

Navy  pension  fimd— moiety  of  pMXe  goods  goes  t(s  S  44L 

Naoessaries— what  include,  S  72. 
include  money,  S  80. 
what  are,  S 119. 
when  mortgagee  not  liable  for,  S  97. 

Necessity— for  supplies  inferred  from  cHuumsHmces,  {  4L 

to  create  liens,  must  be  proved,  S  7L 

for  credit,  presumptions  of,  S  72. 

for  repairs,  must  be  shown.  S  77. 

not  a  prerequisite  to  hypothecation  by  owner,  S  90b 

creates  the  law.  %  97. 

proof  of,  establisnes  necessity  for  credit,  S 100. 

to  be  shown  to  sustain  bottomry,  S 105. 

depends  on  circumstances,  S  121. 

essential  for  sale  of  vessel  by  master,  S 121. 

Justifies  sale  of  cargo,  $122. 

a  question  of  fact,  !i  123. 

of  voyage,  not  to  excuse  Its  Illegality,  $  421. 

an  excuse  for  entering  blockaded  port,  S  428. 
Neglect  to  enroll  after  sale— effect  of,  S  23. 


J 


__    rwTiBr,  action  Ilea hy  etHJWnBT, 5 4» 

oiemplojeeMnaalcrllEblBfor,  6  137 
OamBgei  lor  Injiu?  to  teamen,  i  IM. 
llabuSy  otiDBte.£l»T 


■■•gotliiblB  InBiraronni— bottomry  buni  deemefl,  |  IB. 

restriotlou  of  MiUiutUy  of  masi^r,  i  liT. 
VigotlaUs  papar— when  alilp'i  hnsbaitd  liable  on,  { lO. 

•ceepisilDDtairBtTeroI  Uea.s  s^ 
BnMnl— obSDentltledtoaBlTSffe,!  SIS, 

rocne  of,  nlien  no  salvage  la  cIdo,  i  SIS- 

rlgbt  of  visitation  ana  aeaicti.  iM. 


rocne  of,  nlien  nosalvagel! 
_._...  ^  visitation  ana  aearc_. ,  ... 
nDl^nrmed  beUlgerenl,  i  41; 


'dreitintloi;,t4«. 

wlien  condenmBd  as  prize  or  war,  S  12a. 
II«Mnl  veuel— resma  of,  a  ulyage  aeirlce,  J  314. 

Bron-aonunlnioned  Teaiol— not  entitled  to  alure  In  pilie,S  (39. 

irgo-lUbUltytor.ssM. 

9S  neellnenpe,  S  Ml. 

If  carrluis  for,  i  3M. 
Han-paynient  of  lare-aottofrso  from  liability  For  lnjnrIee,S7n. 
STon-parfoTmaniie  of  charter  oontract-llablllty  oC  owners,  i  2U, 
■Volie*  Iw  pnbUoatlaii— vben  not  suffldent  of  aotborlty,  S41. 
«(alf>aU|^it3rtownetli>  employment  of  vessel,  §  IT. 


cCdifN^^jtartownetloem^ymentof  v 
{parted  bTMglaciatlon  imder  Etatu  Uns,  S 
otolnateriobsetvonby  master, « 124. 


vittaJUrt 


'.  diuutnnuniiiEeriala  to  be  flven  by  iblppHs,  1 2n. 
1  "^JB  JO  on  anfi  val,  S  239. 
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Notice  by  paStteatidii— (%ftf<n«fli. 

not  sofflclent  to  limit  UabiUtsr  of  C8nHier;lr2B0, 28L 
to  be  given  of  laimch  of  vessel,  S  382. 
of  blockade,  wbat  sufficient,  $  427. 

yrlEsa.  aotiwqiimd  to  fleouve  regtsby,  S 18. 
of  one  owner  as  evidence  of  ownorsnm,  $  19. 
of  maBteraUnte  an^enronxnent  void,  $  22. 

Obedience— due  to  master,  SS 128, 180. 

Obligatiom-^  maatbtstwrDers  liable  fbr,  1 38. 
of  master  as  to  management  of  vessel,  S 124. 
of  mast^rol  obavtered  vessel,  %  213. 
of  master  as  carrier,  S  234. 
of  master  of  tu((,  S  K!L 
of  seamen  imdercontraet,  S 149. 
of  seamen  in  case  of  shipwreck,  J 15S. 
of  seamen  to  remain  by  oaptnrea  vessrt.  S IW*^ 
of  seamen  to  assist  in  preserving  dise^llDe,  $  ufk 
of  seamen  in  case  of  wreck,  §  306. 
of  mate  on  displacement,  S 157. 
of  parties  under  cliarter  contract,  J  S09. 
under  cliarter  party  imperative,  S  210. 
of  carriers*  S  234. 

of  carrier  and  sblpper  redpiocsal,  S  28& 
of  shippers,  §237. 

of  Cameron  wreckor  Mrandlng,  S  288. 
imperative,  $  190. 

of  carriers  on  wreck  or  stranding,  S  289. 
of  passenger  carriers  to  receive  passeqgefS,  S  SS7. 
of  steam  vessels,  S  266. 
'  to  receive  passengers,  1 207. 
to  protect  passengers,  S  269. 
of  wharfingers,  S«51. 
of  steamer  tonvOid  coHUIoii,  f  886* 
of  steamer  to  slacken  epeed.  1 3S0. 
of  vessels  to  exhibit  llgnts,  i  Wl. 
statute  regulations,  S  8^ 
lights  for  vessels  at  anolior*  f  868. 
of  captors,  S  436. 
of  owners  of  Tessels,  1 88.  # 

ObstRictions— to  navigation,  eoneurrent  powiOft  OTer,f  4. 
of  channel,  liability  f  or,'S  892, 

Qfltanes--€f  -asaster,  UaMUty  f oir,  f  140. 

of  seamen,  who  may  Inflict  punlslmnmt  tag,  S  1S9> 

imprisonment  for,  SS  130, 19S, 

what  acondonation  of,  S 19L 

of  seamen  generally,  S 1^ 

endeavor  to  make  a  revolt.  S 198. 

levolt  or  mutiny  of  crew,  s  194. 

what  constitutes  a  violation  of  blockade*  $  427* 

Offloers— violence  to  crew  to  be  restrained,  §  127. 
authority  to  enforce  discipline.  |  u8. 
may  be  removed  by  master,  %  ul. 
when  may  be  dismissed,  f  180. 
forfeiture  of  wages,  s  189. 

Ofltoar— of  deac  not  a  competentlook-ont.  1 867. 

of  fleet,  when  not  entitled  to  share  of  pnan,  S  44L 
and  crew*  when  entitled  to  share  of  pniM  111* 

I 


iDohqi>-«baence  ol,  at  gmmcl  for  detenUon,  I  ao. 
reglBtiT  and  enranment,  effecC  oC,  |  22. 

proBuniplloii o[  faolt by, (&(.  ™' 

of  precaaUona,  a  tBuJt,  S  Ml. 
Qpan  boaU-^ot  BUpa  wlthla  En    Ument  Act,  i  ^ 
Oparailoa  and  affect  of  bill  ol  ladlnE-s  219. 
Om  Bgreameat-for  wages,  s  158. 
Order  of 


I  of  maiter-a  prerainption  of  neeesslty  !  "^ 

mtffldoDt  proof  of  necasaily  lor  sappUee,  i  119 

Ordinary  irear  ma  ilanger  ol  ttie  seas  conaCruad  { la 


licharged  i  192. 
nreitra wages  (MS. 


Cuods  uoder  oontiBct,  S  lO. 

LBn  anUtled  lo  pitra  freight  t  MI. 
orlossot  dhnrtercdv  "Bol  iw. 


iMmnd  br  b  11  of  lading  S : 
(unicluded  by  t  rmsofssi 
»— wnslbllitj  Be  ra™™- 


dnfiftoliavaaiidlteepvessil  seaworthy  1231 
^tbautoadvenJilngBalllna  ;233 
wlutrlakitakeabroniiiiliiaiDg  IM 


■aiMTlor  llaUUltr  nertodot  iSW. 

wbca  not  lixbla  /or  i  C'-Jnt  of  omam.  1 2tL 

Uintulonuf  lUblUiybrElatDW  lac^ 

Tt  T    Ik  lb    fori      V-li    r  1  UAsbiigFT contiwA> t S7i* 


r    u[  S3lr>J«  I  m. 


fur  wiiiufii^e  S  SO, 

^  I  r  s  416- 
Omgnhip  of  tshsI— ban  Bbown  S !» 

Faok>s»>-~:an-len  not  eniiUed  to  know  caxama'a^  t  m. 

FiTol  ■ulgnmenl  of  piiss— Is  Told,  i  Hi. 

Parol  sTidBnce— admlBtble  to  ei^Uln  bin  of  Hie,  (  St, 

bow  faind^&lljla  as  to  Mil  of  lading,  i  HO. 

of  entry  In  lulaalng  log-book,  i  181, 

not  ailioLaslble  to  snow  consent  to  ileck  atamge,  1 2n. 
PanUI  or  paiticnlar  aToragB— S  KO. 
Pamss—master  b>  part  owner  mar  ana,  (  HI . 

wbo  may  tills  for  damage  to  gooda,i  SH, 

JnealTAffD  proceedings,  J  331k 

In  cDUlSon  ciweg,  S  £». 
Paitnma-may  own  remel, «  29. 

owners  of  vessel  aa,SK. 
rutDenhlp-veuel  may  be  held  In.  S  XI. 

are  panneis  si  to  earimea,  %  H, 
■ntlioTlty  of,  i  'k. 
InpoSHsalon,  autborlty  of,  f  3S. 
Minority,  rights  of.  S  37. 
lUtblUuvior  expausM  and  ontlUs,  S  9T. 

ouraM  (alia  iKWtamij  bond  on  sbare  of  oo-owner,  II «,  M. 

«II«dotaale%n  rlgiit  to  earnings,  t  et. 

mu  wlio  loans  money  to  purcbase  b  not,  S  «. 


Funi*  monejr  and  fi«lslit--ayncFnyTnoag,  i  in. 

PaiHiigen— antborit^  of  master  aa  to  lUscIpllns.  i  1!& 
TUbtalDcueoCBtilpwrrFk.  i  193. 

WDM  lu^rago  entitled  to.  (  m. 
may  reiover  damages  for  torts  of  mistn,  {  m. 
^en  may  bo  salvor,  ss  m.  SOS. 
mun  eatltled  to  atatn  In  Ealrage  award,  i  K3. 
nuieiif«r  caniera— Sea  Cabbiebs  or  FASaKnciBB. 

Utility 
Paueng  la 
PBasange 


necosaaiy  to  rlgbt  to  (reishl,  i  Sis. 
pBril— ft  condition  aatborMng  fialvae:e  bo 
Perils  at  nsTlgation— term  consCmad.  i 
PsrlJa  accepted— IlablUtr  of  carrleis,  s  i 
Peillaof  tba  ai  -     " 


Penonal  action  of  marlnar-tor  ifBges,  s  IJl. 

Panonal  UabiUW-ln  casa  of  coLisloi.,  j  389. 
of  cipton,  for  BmbeiHement,  s  136. 

^"*%rr(^l'^''ar£.'4',?Ji'"  "^"'''*'- 
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recover  wage*,  sin. 

Tllot  boats— when  in  fault  for  want  of  lodcmit,  S  947. 

to  have  competent  lookoot,  S  867. 

TOot  gToxmd-^^llmlts  of,  §  343. 

Pilots  and  pilotages-power  to  regnlate,  S  2. 

Pilotage— concurrent  powers,  national  and  Btate^l  4. 
when  deemed  salvage  serrlce,  S  307. 
statute  regulations,!  343. 
license  to  pilots,  §  344. 
duties  of  pilots,  f  345. 
is  maritime  service,  §  345. 
authority  of  pilots,  §  846. 
liability  for  negligence,  §  817. 
compensation  of  pilots,  §  348. 
half  pilotage,  §349. 

Pirates— salvage  on  rescue  from,  §  31S. 

Pitoh  and  tax^when  contraband,  §  42S. 

Place  of  delxrery— of  cargo,  §  M5. 

.Hanks— when  prize  of  war,  §  418. 

Pltmdering— not  a  peril  of  the  sea,  §  224. 

Port  charges— no  lien  for,  §  74. 

Port  fees— on  neglect  to  enroll,  S  23. 

Port  regulations— concurrent  powers,  Katkmal  and  State,  S  4. 

as  to  dooks^and  wharves,  §  35Q. 

binding  on  shippers,  §  354. 

Port  of  delivery— and  of  discharge  synonymous,  S 147. 

Port  of  discharge— what  Is,  §  147. 

Porting  helm— application  of  rule,'S  371. 

Possession— to  be  taken  on  sale  by  .parol,  S  S3. 
when  to  be  taken  on  sale  at  sea,  §  S5. 
to  accompany  bill  of  sale,  §67.    ,.____     .  _  . - 
want  of  In  mortgagee  not jper  se  fraaament,^  64. 
governs  mortgagee's  liability,  §  67  .    ^       .^  .  «»» 
when  terminates  right  of  stoppage  In  transit,  §  228. 

Power— of  master  In  emergencies,  §  115. 

of  master  to  punish  seaman,  §  129. 

of  seamen  to  contract,  §  143. 

to  regulate  commerce,  §  I. 
Powers  reserved  to  States— over  navigation  and  eommeree,  S  t> 

concurrent  powers,  §  4. 

Powers  of  sale— when  granted,  §  62. 
by  master,  restriction  on,  §  123. 

Precautions— to  avoid  collision,  §  355. 
obligations  of  steamers,  §  356. 
to  be  used  effectively  and  prompter,  S  357. 
steamers  to  avoid  sail  vessels,  §  357. 
rate  of  speed  of  steamers,  §  858. 
obligations  to  slacken  speed,  §  858. 
fog  signals,  §  860. 
si^arUghts,  §  381. 
lights  required  by  statute,  §  362. 
lights  for  vessels  at  anchor,  §  365. 
necessary  by  vessels  at  anchor,  §  36ft. 
lookouts,  §  367. 
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to  be  taken  by  f  erry4>oats,  S  878. 
demanded  of  tug  and  tow,  1 379. 
want  of  In  steamer  a  fault,  I  Sd2. 

Breeedence— In  bottomir  liens,  S  HI. 
of  liens  of  material-men,  §  83. 

Are-eadsting  debt— a  consideration  for  mortsage*  S  M> 

Fkwident— right  to  institute  blockade,  S  426. 

ftenunption— from  name  on  stem  of  vessel,  S 19. 

tbi^  vessel  is  navigated  for  benefit  of  owner.  S  38. 

tbat  supplies  were  furnished  on  owner's  account.  S  M. 

of  title  by  biU  of  sale,  §  57. 

of  change  of  nationality,  S  63. 

of  necessity  for  hypothecation,  S  72. 

of  personal  credit,  §  78. 

that  advances  were  on  credit  of  vessel,  S  60. 

of  abandonment  of  lien,  §  84. 

that  debts  for  building  are  on  personal  credit,  S  M. 

on  pledge  of  freight,  §  100. 

that  return  of  seamen  is  intended  in  articles,  S  ISfi. 

that  crew  was  hirediu  domestic  port,  S 142. 

from  contract  for  the  season,  §  149. 

of  guilt  in  case  of  embezzlement,  §  187. 

of  seaworthiness,  how  rebutted,  S  202. 

as  to  stowage  mider  bill  of  lading,  S  221. 

of  fault  in  carrier  on  loss  of  goods,  §  231. 

as  to  voyage  in  bill  of  lading,  §  256. 

that  loss  Is  occasioned  by  fault  of  carrier,  §  259. 

In  case  of  injury  to  the  person,  §  273. 

as  to  salvage  services,  S  829. 

as  to  lights  on  vessel  ,3  864. 

of  fault  on  absence  of  watchon  river  boats,  S  9BL 

of  responsibility  of  steamer,  §  387. 

arising  from  residence,  §  414. 

of  hostile  character  of  property.  %  416. 

of  continuance  of  blockade,  §  426. 

of  hostile  destination  of  vessel,  S  428. 

of  reasonable  cause  for  capture,  §  434. 

Fklmage  on  freight— right  depends  on  usage,  S 133. 
Principal— liable  for  misconduct  of  employees,  S  272. 
Mority— of  maritime  over  statutory  lien,  S  82. 

of  bottomry  bond,  S  HI. 

of  lien  for  seamen's  wages,  S 179. 

when  postponed  by  law  of  retaliation,  S 176. 

of  liens  for  salvage,  S  327. 

Private  armed  yessels— conmiissi<ms  of,  S  411. 
distribution  of  prizes,  §  439. 

ftlvateer— owners  liable  for  injury  done  by,  S  44. 

FHvilegea— of  master,  S 138. 

supplementary  to  shipping  articles  recovenble,  $  144. 
of  re-shipphig,  term  construed,  §  222. 

Ftivity— defined,  S  45. 

and  knowledge  of  owners  in  act  of  Oongresa  oonstrued,  S  26l\ 

Prise— registry  of  vessels  taken  as,  S  9. 

title  does  not  pass  by  bill  of  lading,  S  336. 
lien  on  freight  not  enforceable,  S  xidi. 
war  and  its  effects.  S  407. 


rights  of  npotniis,  i  412, 
UMULUei  or  nuinmla,  1 4! 
hoaUlo  inarai-cer  injjMmi 
hDstUa  property, «  Ms. 


to>pMra,S 


BSdl^nDntDf  prize  pr 


Priio  Bd-constnictlon  ol  S  4M- 

diBlrlbaUon  ol  prlza-money  S  Ml 

PriiB  Bgeni-responslbrntles  of  S  M! 

Priio  oommisilonerB— on  what  to  report,  i  4M. 

Prize  orew— wben  oeoa  not  be  [letacbed  iUtJ. 

PriM  mBHer-compctenoroJ  S*J 
obUgations  and  dLtles  of  S  tie 

PriiB  money-dlstribntlon  of  5  Ml 

roiponslbUlty  of  prija  agenta  StC 

Prizo  property— asslBiunent  of  i  HI 
PMbable  oaoae-di'flnad  S418 

eaptSa  wTtiiout'  to  be  reatorart  S  MT- 
Proossdlnga-ln  aulU  tor  salnwe  services.  S  391. 
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ftooeeds— of  Teasel  subject  to  lien  for  vases,  S 172. 

lYomissor/  note— not  a  divestment  of  seaman's  lien,  S 176. 

lYoof— of  bankruptcy  of  owner  establishes  necessity  for  credit  to 
ship,  s  7L 
of  violation  of  blockade,  wbat  necessary,  S  429. 

^perty— when  prize  of  war,  S  416. 

Protest— to  be  noted  in  case  of  disaster,  §  124. 

ftovisions— are  appurtenances,  $  66. 
duty  of  master  as  to  supplies,  $  119. 
extra  wages  on  short  allowance,  S 170. 
of  crew  and  passengers  do  not  contribute  In  general  average, 

when  contraband,  $  423. 
Public  blockade— defined,  S  426. 
proof  essential,  §  430. 

Public  officers— in  enemy's  servicer  contraband,  S  428. 
when  not  answerable  for  injury,  §  436. 

Public  sale— when  divests  liens,  S  86. 

Ponishment  of  seaman— authority  of  master,  S  129. 
how  far  seamen  may  resist,  S 153. 
cruel  and  excessive,  right  of  seamen  to  damages,  S 156. 
forfeiture  of  wages  not  additional  to,  §  195. 

Porohaaer— with  notice  of  mortgage,  what  takes,  S  65. 
at  master's  sale,  title  of,  §  123. 

Banaom— authority  of  master,  $  115. 
effect  on  seamen's  vrsxes,  §  169. 
what  constitutes,  $S  1<0, 444. 
»  subject  of  genem  average,  S  297. 

BanBom  money— offtcers  entitled  to  share  of,  S  444. 

Bate— of  wages  in  seamen's  contract,!  143. 

of  allowance  in  salvage  cases,  §  320. 

of  speed  of  steamers  m  fog  or  darkness,  §  856. 

of  interest  allowed  as  damages,  §  400. 

on  value  of  cargo  lost  in  colusion,  §  401. 
XUtifloation— when  inferred,  S 116. 
XUtiona— substituted  articles,  §  170. 
Rebels— «8  belligerents,  S  408. 
Beoaptnre— salvage  in  case  of,  S  316. 

salvage  in  lieu  of  prize-money,  S  443. 
Beceipt— f  or  goods  to  be  taken  back  by  master,  S  218. 

bill  of  lading  as,  S  220. 
Beciprocity— rule  of  applied  to  recapture  of  property,  S  443. 
Becord— of  sale,  effect  on  prior  liens,  §  63. 

not  required  of  bottouuy  bond,  $  92. 

cbarter  party  need  not  be  recorded,  S 196. 

Recording  act— supersedes  State  laws,  S  66. 

charter  party  not  within,  §  196. 
Recoupment— from  freight,  S  289. 
Recovery— of  compensation  for  salvage,  S  830. 

In  collision  precluded  by  contributory  fault,  §  386. 

by  gross  and  criminal  departure  from  rules,  1 386. 

for  coUislon,  when  precluded,  S  388. 
/ .  -      of  damages  in  cases  of  collision^  §  395. 


BsglBtar— omlfllDD  of  imnUcatlm  of  iiCiiir*i  I  tL 

liDW  far  condiialTe  of  llabUUj  al  onv.lM 
BactmstloD-of  sde  or  n»el.  i  «!. 

doner  put;  need  not  be  i«anled,  I  IK 


mod  1*8. 

Otinlatlaa  of  couuDerce— p  w  c  of  Coonen,  S  1. 
BmnsdlBl— Sa  a    Kialatnre      i   n  of  _pawara, !  W.  _ 

of  ■aamBii, ea«i  of  BpaclAlBtapslitaonatnHMciHs,  tUB. 

itaiieuSeli  by  nur,  S  W- 
Rna«dr-of  iKmOlioIdeT,  |  IW 

of  niBMr,  lor  wigea.  dbbiBMnuD^  otak.  i  Ui. 
»ffliiiea  to  toarailrBMallKana  port,  t  IW. 

jrfmimnii  — i>ii»«yn>»rti-»rnni|iiiiJ«lJnn,  ^  IM. 

oaibaitaaoiniiMoCi>n>Tlrii>iB.|in. 

sJ^^Sa'saaC, ■„ 

<rf  TOTTltar,  01  aoiWh  or  Kjiny  firnegaiganeei  tin. 

OfpwnetirfaugoJatUMned.lNl.  

«nfors«nwDt^rcliliii.ln  gaoenl  anoge,  t  «!■ 

In  CMaa  oTBUTigaaerncea,  1 311. 

la  eaaea  of  mnie  br  ude  otpropeT^i  I  Il!9. 

oacannctforulngescrTlbaillS. 

coiioiirr«iit1iirl9dIctloiiDrSTpUoUg«««>lMt,tHB. 
Id  caaei  onossbycollLslon.jm 
In  CHsa  ot  a  conlolDt  coliialon,  S  404. 

Bapaln-oimeT  and  muter  Uable  for,  i  W. 
llan  tor,  irliea  Ulscties  u  tiome  port,  i  77. 
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priority  over  bottomry  claims,  S  83. 
autliority  of  master  as  to,  §  118. 
on  cliartered  vessel,  at  charge  of  V6ttel,19(l8; 
duty  of  owner  to  keep  vessel  in  repair,  %  232. 
allowance  for,  tn  cases  of  colUsion»f  398. 

Sepairs  and  ontflt-duties  of  sup's  hnslMmd,  S  O. 

Bepairs  and  necessariea— liability  of  partownen,  S 17. 

Sepairs  and  BnppUeB^-wheniNcrt  owner  may  Uad  co-owma,  |  <& 
when  presumed  on  credit  of  owner,  S  38. 

master  may  bind  owners  tor,  S  70* 
anthority  of  master,  S 119. 
See  Lusirs. 

Beplevln— does  not  lie  between  oo-own«n,  S  «. 
when  shipper  may  bring  salt,  S  242. 

Beacne— of  person  overboard,  doty  of  master,  S 124, 

of  seaman  overboard,  foilure  to  make,  is  »na-TifflMig1itfflri  S  MOl 

of  vessel  from  danger  a  salvage  service,  f  808. 

of  property  a  salvage  servicers  Wtt,  310. 

from  pirates,  salvage  in  case  of,  §  31ft. 

of  property,  general  principles  governing  compensation,  S  S17. 

Baaidence  in  foreign  ooontry'-impresBes  hostile  chanoter,  f  Hi. 

Beapondentia—deiined,  S  113. 

Be^nsibility— of  owner  not  affected  l>yno]Hreglstntloii  of  sale,  S  62. 
of  master  to  owners,}  139.  *  •- 

of  owners  as  carriers,  §S  230, 231. 
of  owners  of  tug,  SS  832,  333, 838. 
of  carriers  for  loss,!  2». 
of  raptors,  §436. 

of  carrier,  when  commences,  S  2!51. 
of  carriers  for  misfeasance  and  nimfftnaancet  1 264. 
of  tug, s  337.  ——.«.,• 

of  pilots  for  safety  of  vessel,  S  846. 

Battitation— prize,  when  subject  to,  §  446b 
damages  on,  $  447. 
probable  cause,  S  448. 

Bastriotion— on  authority  of  master,!  117. 
of  llabnity  of  carrier  by  notice,  S  26L 
by  statute,  §202. 

Betnm— of  deserted  seaman,  S 191. 
of  destitute  seamen,  S  12tt. 

Berolt-punishment  of  crew  of  whaUnfiTTesML'i  IL 
what  is  not,  S 192.  ' 

endeavor  to  make,  S  198. 
or  mutiny  of  crew,  $  im. 
pilot,  an  officer  within  the  statute,  S  646. 

Beward— measure  of,  in  salvage  services,  SS  617,  nk 
rate  of  allowance,  s  320. 
who  to  share  in  award,  $  823. 

Bigging— is  an  appurtenance,  S  06. 

Bigging  and  sails— master  may  sell,  S 121. 

Bight— of  self-defense,  §  153. 

of  seamen  to  care  and  cure  when  sick.  6  IM. 

of  seamen  to  damages,  S 106. 

of  seamen  to  leave  vessel,  $  184. 

cf  deserted  seaman  to  return,  S 19L 
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^^of  charterer  to  posseaslrai,  loat  tojrvolimtary  smreiider  to  ownerr 
S  212. 
to  freight,  S  275.^  ^  ,  ,  «,  ^ 

to  salvHffe,  what  essential, J  814. 
of  bringing  In  vessel  for  adjudication,  SJ36. 
of  stoppa^  in  transit,  what  defeats,  S§  228, 229. 

Bights— conferred  by  enrollment,  S  23. 
of  owners  of  vessel,  §  36. 

of  ^ster  as  to  aemeanor  and  obedience  of  crew,  §  128. 

of  master  generally,  §  133. 

of  master  as  owner  for  voyage,  S 134 

of  seamen.  S  !&-• 

of  disabled  seamen,  S 155. 

of  mate,  §157.   ^  „  _^  -  ,«» 

of  seamen  on  whaling  voyage,  5  159.  ^    __,  .  ^ .  . , ._ 

of  seamen  not  affected  by  contract  of  affrelgntment.  S  loi. 

of  seamen,  may  refuse  to  obey  milawful  orders,  S  180. 

of  owners  imder  charter  party,  §§  191, 211. 

of  charterers,  S  212.  ,  em. 

of  master  of  chartered  vessel,  S  213. 

of  drawee  of  draft,  S  228. 

of  carriers,  §  234.  ^     ^  -  ««, 

of  passenger  carriers  to  refuseto  carry,  S  267. 

to  exclusive  use  of  vehicle,  S  267. 

of  passengers,  8  269. 

of  parties  incases  of  collision,  S  354. 

of  wharfingers,  §  351. 

of  belUgerents  in  war,  S  408. 

of  neutrals,  S  412.  *  »  ^o* 

of  captors,  depend  on  grant  ftom  government,  s  484. 

Biik-^taken  by  shlpptag  by  "  the  run  "  assumed  on  charter  to  Gorem- 
ment,8208.^     .  _.      .  _,. 

an  ingredient  of  salvage  service,  S  818. 
of  collision,  when  begins,  §  859. 
continuance  of,  8  859.         *  ^^^    -  ««« 
of  collision,  construction  of  statute,  8  368. 

Bival  ealvors-riglits  of,  8  313. 

Biyer  navigation— rules  in  special  cases,  §  870. 

rules  of,  §  369. 

Birer  pilot— Uability  of,  8  347. 

Bobbery-not  a  peril  of  the  sea,  §  224. 

Boain— when  prize  of  war, J  418. 
when  contraband,  8  423. 

Bndder  and  cordage-«s  appurtenances,  8  66. 
RTilft  of  damages— in  case  of  collision,  8  897. 

allowance  for  repairs,  8  898.  * 

for  demurrage.  §899. 

for  interest,!  400.  ^  ,  .«, 

for  loss  or  damage  to  caigo,  8  401. 

exemplary  damages.  8  402. 

loss,  when  divided,  8  403. 

apportionment  of  damages,  8  404. 

lien  for  damiiges,  8  405. 

costs,  S  408.  ,     „  ««. 

of  porting  helm,  when  does  not  apply,  8  873. 
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Bnles  of  navigation— confitrnctlon  of,  S  S68. 
to  l>e  strictly  adhered  to,  §  368. 
when  obllgutor)'*  S  368. 
river  navi^tion,  §  369. 
lu  special  cases, «  370. 
sail  vessels  meeting,  §  STL 
sail  vessels  crossing,  §  372. 
steamers  meeting,  §  373. 
steamers  crossing,  §  374. 
steamers  meeting  sail  vessels,  S  375. 
vessels  to  hold  course,  §  376. 
vessels  overtaking,  §  ^li, 
for  ferry-boats,  §  378. 
for  tugs  and  to^rs,  §  379. 
departure  from,  §  389. 

Banning  away  with  yessel— offense  of,  S  192. 

Bnst— exception  as  to  loss  by,  §  225. 

Sacrifice— In  general  average  most  be  voluntary,  SS  291, 294. 
what  are  subjects  of  general  average,  §  293. 

Sail— with  all  convenient  speed,  term  construed,  S  20(k 

Sail  cloth— when  contraband,  §  423. 

Sail  yessels  meeting— rule  of  navigation,  S  371. 

crossing,  rule  of  navigation,  §  372. 

meeting  steamer,  rule  of  navigation,  S  375. 

Sailing— under  enemy's  flag  gives  hostile  character,  S  416. 

under  enemy's  license,  §  417. 
Sailing  rules  and  regulations— when  bbidlng,  §  354. 

See  Bulbs  ov  Navigation. 
Sails  and  rigging— are  appurtenances,  §  56. 

Sale— of  vessel  to  foreigner,  register  to  i)e  given  up,  §  14. 
of  licensed  vessel  in  foreign  port,  when  Ulegal,  S  27. 
title  by  parol  transfer,  S  53. 
by  buiiaer.  §  54. 
of  ship  at  sea,  $|  55, 69. 


appurtenances,  S  56. 

bm  of,  §  67. 

recitals  in  bill  of,  S  68. 

transfer  of  licensed  vessel,  S  69. 

title,  how  evidenced,  §  60. 

validity  of,  S  61. 

rights  and  liabilities  of  purchaser,  S  62. 

registration  of,  i  63. 

lieu  attaches  to  proceeds  of.  §  69. 

not  to  divest  prior  liens,  §  82. 

not  to  discharge  bottomry,  §  110. 

authority  of  master,  s  121. 

not  a  divestment  of  lien  for  wages,  S 176. 

to  Government  does  not  divest  liens,  S  86. 

of  vessel  abroad,  effect  of  as  to  seamen,  %  164. 

w{^?eson,§  164. 

discharges  seaman,  §  164. 

by  master,  cuts  off  seaman's  lien,  §  172. 

of  cargo,  when  master  may  make,  §  122. 

of  consigned  goo<ls,  «i  227. 

of  cargo,  a  subject  of  general  average,  S  296b 

to  neutral,  when  invalid,  ^  416. 

SeO  TITLE,   r&ANSFEB. 

Desty  S.  &  A.— 46. 


g,lT«g»-cwneMll»MB  fotmlnfiMinra  in*  iwtflgwte.  H^ 
DOM  on  bottonnr,  S  110. 
Inwtullng  t"S«?'t*,yF 

masttr  may  mU  cargo  to  P^JJ*?-™ 

Kuneu  u  f^'"^  in"' 

whit  imc  B  ulnge  servlcei  S  311. 


Sueu  oY  prSwDOHBy.  S  441. 
a»lTiw*-»ilileotto  claim  of  wages,  i  ITS. 

[grfeltura  tor  mlBOOnflnct,  f  S2S. 
Ssirlng  life-wH  n   omp  iiaBUoolnulT»(«"«>«fl««*M''» 
SeagoiiB  sbp-wHatls  S168. 
e  n    ra  a  B  mariiM«-5  i 
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wlio  are,  S  141. 
crew,  who  Inolnded,  5  142. 
power  of  seamen  to  contract,  S 143* 
sliippini;  articles,  %  144. 
d''Scri])tIon  of  voyage,  S  14S. 
elfectof  Ueviatlou.s  146. 
port  of  (Uscharge,  §  147. 
time  and  dtimtion  of  voya^ife,  $  148. 
when  may  leave  at  termination  of  any  ToyagOt  S 1^ 
coriAtnualon  of  contracts  of,  S  149. 
effect  of  «p<»rlal  stipulations,  §  150. 
contracts,  when  Invalid,  S  151. 
rltrhts  of,  $  152. 

when  niay  refuse  to  proceed  on  Toyage,  S 152. 
ri>fht  of  self-defense,  8  163. 
homid  to  obedience  and  respect  of  ofllcen,  S  US. 
rijirlit  to  care  and  cure  when  sick,  §  154. 
rights  of  disabled  seamen,  §  155. 
rlcflit  to  damages,  §  l.'M. 
rights,  duties,  and  liabilities  of  mate,  S 157. 
on  whalhis<  and  Ashing  voyages,  $  158. 
when  contribute  to  salvage,  §  158. 
Hon  on  oil  for  shares  or  lays,  5  159. 
remedies  when  shipping  on  snares,  S 159* 
wa^esof,  $160. 
f  rckht  ns  inx>ther  of,  §  161. 
wages  on  voyage  broken  np,  S  162. 
when  entitled  to  expenses  nome,  §§  162, 163. 
on  dlsrhargu  in  foreign  port,  §  163. 
discharge  by  sale  of  vessel,  §  164. 
wages  on  T\TongfQl  discharge,  §  165. 
wages  in  case  of  death,  S 166. 
in  case  of  wreck,  S  167. 
cannot  insure  their  wages,  §  167. 
wages  in  nature  of  salvage,  §§  168, 169. 
In  case  of  capture,  §  169. 
extra  wages  for  short  allowance,  S  170. 
personal  action  for  wages,  S  17L 
lien  for  wages,  S  172. 
In  whose  favor  attaches,  $  173. 
on  coasting  voyages,  lien  for  wages,  S  17S. 
no  Hen  for  wages  after  discharge,  S 174. 
priority  of  lien,  §  175. 
waiver  and  divestment  of  lien,  S  176i. 
snlt  for  wages,  S  177. 
deduction  from  wages,  S 178. 
deductions  not  allowed, 3  179. 
duties  and  obligations  of,  §  180. 
forfeiture  for  disobedience  and  n^ligence,  S 18L 
desertion,  what  constitutes,  §  182. 
entry  In  log-book  essential,  §  183. 
when  seamen  entitled  to  leave  service,  S 184. 
forced  abandonment  of  service,  S  185. 
remedies  in  case  of  desertion,  S  186. 
forfeituro  for  embezzlement,  §187. 
for  incapacity,  §  188. 
for  misconduct,  §  189. 
for  illegal  ti-afflc,  f,  190. 

discretionary  power  to  decree  f orf eitore.  S 19L 
offenses  of  seamen,  S  102. 
endeavor  to  make  revolt,  $  193. 
revolt  or  mutiny  of  crew,  S 194. 
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effect  of  Imprisonment  for  offenses.  S 19B. 

damages  for  ueglect  and  misconduct  of  oiBcer8»  S  Z79L' 

when  may  bo  salvors,  §S  804, 305, 300. 

when  pilot  coiLHldered,  S  346. 

lien  postponed  to  lien  for  collision,  S  405. 

Seaman's  wages— who  liable  for,  S  42. 
priority  uver  mortgage,  S  05. 
over  liens,  $  175. 

Search— See  Yisitatiost  and  Sxabob. 

Seaworthiness— owner's  liability  not  limited  by  statate,  S  4S. 
implied  ill  slilppliuf  articles,  S  l'')2. 
implietl  covenant  la  charter  party,  S  202. 
duty  of  oNvuer  as  to,  S  232. 
what  constitutes,  S  232. 

Seaworthy— vessel  when,  S  33. 

Secority- taken,  waives  lien,  S  66, 

for  return  of  ship's  company,  §  125. 

Seizure— by  privateer,  the  act  of  the  sovereign,  S  411. 
of  property  in  bcUiij^erent  territory,  §  418. 
as  prize  olwar,  when  valid,  %  431. 

Seizure  and  condemnatioa- when  Justified,  S  43L 

Self-defense— rights  of  seamen,  $  153. 

Sending  in  prize— duty  of  captors,  §S  435, 437. 

Senrices— must  be  maritime,  to  create  a  lien,  S  79. 
volunteered,  presum])tlon  as  to  value,  §  149. 
of  pilot,  when  deemed  salvage,  §  307. 
of  steam-tug.  when  salvage,  ^  308. 
to  vessel  hi  distress,  y  30.>,  310. 
when  deemed  salvage,  SS  &09, 310. 
when  not,  S  311. 

Settlement— between  co-owners,  §  49. 

Share— of  eanUn;^,  action  lies  between  part  owners,  S  48. 
of  prize— who  entitled  to,  S  441. 
in  prize,  by  Joint  capture,  §  439. 
act  of  Congress  consti'ued,  §  433. 

of  purchase  price  of  vessel,  action  by  part  owner  for,  S  49. 
of  rausoui  money,  officers  entitled  to  snare,  §  444. 
in  salvage  award,  who  entitled  to,  §  323. 
of  vessel,  wliat  purciiaser  acquires,  S  02. 

Shares— omission  of  speciflcatlon  in  register,  §  31. 
agreement  not  a  paituership.  S  32. 
on  venture,  do  not  create  partnership,  S 158. 
remedies  of  seamen,  S  159. 
vessels  nm  on,  S  206. 
of  venture,  how  determined,  §  212. 
effect  of  assignment  in  prize,  §  445. 

Ship  chandlery— what  Includes,  S  75. 

Ship  and  freight— when  bound  by  bottomry,  §  108. 

Shipment— when  deemed  enemy  property,  S  415. 

Shipper— when  to  bear  losses,  §  250. 

duty  as  to  marking  and  delivering  goods  to  carrier,  iS  2S1>  207. 

when  to  bear  loss  by  usual  stowage,  S  253. 

when  to  bear  loss  of  cargo,  §  263. 
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SbipTaeir^Continued. 

entitled  to  damages  for  a  short  delivery,  $  284. 

when  not  liable  for  freight,  §  282. 

when  not  entitled  to  share  in  salvage  award,  $  323. 

Ships  and  ▼essels— defined,  §  8. 

Ship's  bill-controUedby  blU  of  lading,  S  219. 

Ship's  husband— to  give  bond  on  registry,  S  14. 
duties  and  authority  of,  §  52. 
cannot  talce  bottomry  on  shares  of  co-owners,  S  99. 
may  make  charter  party,  §  W. 

Ship's  keeper— no  maritime  lien  for  services,  S  79. 
on  whaling  voyage,  S 158. 
when  no  lien  for  wages,  S 174. 

Ship's  papers— duties  of  master,  §  124^ 
lu  case  of  visitation  and  search,  $  409. 
not  conclusive  of  origin  of  property,  S  410. 
defective  or  Inconsistent,  ground  for  detention,  S  410. 
conclusive  of  national  character,  §  416. 
deceptive,  cause  for  confiscation,  §  420. 

Ship's  timbers— when  contraband,  S  423. 
Shipping  for  indefinite  period— when  mariner  may  leave,  S 148. 
Shipping  act— provisions,  to  what  vessels  to  apply,  S 144. 
Shipping  articles— to  be  in  writing,  §  144. 

description  of  voyage,  §  145. 

effect  of  deviation.  §  146. 

Sort  of  discbarge,  §  147. 
.me  and  duration  of  voyage,  S 148. 
construction  of  contract,  §149.        ^ 
effect  of  special  stipulations,  S  150. 
when  Invalid,  S  151. 
rights  of  seamen,  S  152. 
for  whaUug  voyage  construed,  S 159. 

Shipping  by  "the  run"- risks  taken,  S 148. 

contract  construed,  S  149. 
Shipping  commissioners'  act— construed,  g  144. 

Shipwreck— a  justification  for  sale  of  vessel,  S 121. 

seamen  bound  to  undergo  liazarda  to  preserve  passengers,  §  153. 
duties  of  seamen  on,  s  180. 
freight  due  on  goods  saved,  §  280. 

Short  allowance  of  provisions— extra  wages  for,  S 170 
statute  construction,  §  170. 

Sick  seamen— right  to  care  and  cure,  §  154. 

Signal  distance— what  is,  §  439. 

Signal  lights— obligations  to  carry,  g  361. 

Signals— use  of  in  river  navigation,  §  369. 

Signature— of  master  to  bill  of  ladilig,  S  217. 
to  bill  of  lading,  S  218. 
operation  and  effect  of,  §  219. 

Signed  nnder  protest— term  consumed,  §  218 

Simple  blockade— defined,  g  426. 
proof  essential,  8  430. 

Simulated  papers— ground  for  detention,  §  410. 

Situs  of  vessel— is  the  port  of  enrollment  or  license,  g  24. 


Sloops— of  over  fifty  tons  within  enrollment  act,  S  2% 

Soldier— how  far  not  deemed  a  passenger,  $  269. 

not  passenger  as  regards  salvage  compensation,  S  9K, 

Sorereign— belligerent  rights  of,  §  408. 

Space— to  be  famished  passengers,  §  203. 
allowed  passengers,  §  268. 

Speed— too  great  rate  Of,  a  fault,  S  353. 

Special  agreementB—of  seamen,  how  regarded,  S 190. 

Special  circumstances  creating  exceptions  to  roles— of  naylg^ 
tlon,  §  3d0. 

Spoliation— burden  on  captor  to  show  necessity  for,  §  438. 
of  papers,  coiidemnatiou  for,  §  420: 
grounds  for  detention,  §  410. 
of  papers  a  cause  of  condemnation,  S  413. 

State— powers  over  commerce  reserved  to,  §  3. 

I>ower  ov;.'r  eternal  commerce,  S  3. 
egislitare  may  create  liens,  S  87. 
includes  an  organized  territory,  S  144. 

State  laws— as  to  compensation  of  pilots  coostmed,  S  MB. 

as  to  half  pilotage,  §  349. 

State  statutes— relating  to  pilotage,  §  343. 
as  to  half  pilotage,  S  349. 

States— deemed  foreign  to  each  other  as  to  liens,  S  73. 

Statate— as  to  registration  of  sales  constmed,  S  63. 

of  State  as  to  imprisonment  of  seamen  void,  §  130. 

as  to  desertion  to  be  construed  together,  S  18o* 

liens  created  by  State  law,  §  87. 

application  of,  1 88. 

divestment  of,  S  89. 

builder's  lien,  §  90. 

lien  for  wharfage,  S  91. 

regulations  concerning  i^lldts,  $  3431 

requirements  as  to  inspection,  when  not  to  apply  to  togs,  S  S^ 

Stayes— when  prize  of  war,  S  418. 

Steamboats— power  of  State  over  Internal  commerce,  S  t." 
subject  to  inspection  laws,  §  5. 
what  do  not  i-equlre  registry,  §  9. 
in  rebel  service,  when  may  ue  enrolled,  5  24. 
owners  liable  for  negligence  of  employees,  §  49, 
owners  a^  carriers.  §  230. 
liable  for  debt' contracted  by  master,  S  231. 
liability  for  non-dell  very,  §  256. 
to  sound  steam  whistle  in  afog,  §§  360, 370; 
in  advance  entitled  to  keep  course,  §  377. 

Stoamers-name,  where  to  be  displayed;  S  20. 
may  be  licensed  for  coasting  trade,  §  25. 
master  of  may  give  bottomry  bond,  5  96. 
carrying  passcn'^'crs,  duties  and  liabilities,  §  2661. 
when  to  be  in  charge  of  pilot,  8  263. 
owners  entitled  to  salvasro  compensation^  9  324. 
liability  for  negligence  In  towage,  S  34i. 
vigilance  required  of,  f  S  3.'>5, 35& 
duty  and  obligations  of,  S  356. 
to  avoid  sail  vessels,  §  357. 
rate  uf  speed  of,  fli  353. 
obligations  to  slacken  speed,  $  359. 
rules  as  to  river  navigation,  §'369. 
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roles  of  river  navigation  in  special  cases,  §  870. 

meetlnjpr*  rule  of  navigation,  §  373. 

bound  to  Iceep  out  of  way  of  tug  and  tow,  S  374. 

crossing,  rule  of  uavisratlon,  §  374. 

meeting  sail  vessel,  rules  of  navigation,  §  375. 

Steam  tag— services,  when  salvage,  §  308. 

Steam  ▼eB8el8--obligations  of,  f$  280. 

compensation  for  salvage  services,  §  317. 
bow  considered,  S  368. 

Steam  whistle— to  be  sounded  in  a  fog,  S  360. 

Steredore— no  maritime  lien  for  services,  S  79. 
no  lien  for  wages.  S 174. 

Steward— a  seaman,  S  141. 

not  a  competent  loolcout,  §  367. 

Stipnlatione— in  bottomry,  when  void,  §  109. 
wliat  not  binding  on  seamen,  §  144. 
in  seamen's  contract,  construed,  g  149. 
special  in  shipping  articles,  effect  of,  S  IfiO. 
when  void,  ^  151. 
as  to  wages,  §  160. 
In  charter  party  construed,  §  201. 
when  coudltlons  precedent,  §  201. 
In  biU  of  ladln?.  %  222. 
as  to  time  of  imloading  caivo,  §  245. 
for  dcmum^e,  construed,  §247. 
In  cliarter  party  of  lien  for  freight,  S  285. 
as  to  freight,  §§  286, 287. 

.Stoppage  in  transit— right  of,  S  228. 
what  defeats,  §  229. 

Storage— when  master  may  store  goods,  §g  239, 240. 
when  master  may  store  cargo,  i  245. 

Stowage— import  of  bill  of  lading,  g  221. 
on  deck,  at  whose  risk,  %  236. 
loss  by,  liabUlty,  g  252. 
when  governed  by  usage  of  trade,  S  253. 
burden  of  proof  of  loss  or  damage,  §  258. 

Stranded  vessel— lien  for  advances  to  relieve,  S  81. 
master  may  sell,  §  121. 
precedent  examination  and  survey  essential,  §  121. 

Stranding— not  to  discharge  bottomry  contract,  S 110. 
Justifies  sale  of  cargo,  §  122. 
obligations  of  carrier  on,  %  238. 
duty  of  master,  §  254. 

loss  by,  when  a  case  of  general  average,  $  294. 
vessel,  subject  to  salvage  service,  §§  309, 310. 

Sal>8titated  vessel— liability  of,  §  270. 

Snbstitntes— deductions  from  wages  for,  §§  178, 181. 
charge,  when  not  allowed,  §179. 

Snccesa  of  effort  to  save— essential  in  general  average,  §  292. 
a  requisite  to  salvage  service,  S  315. 

Suit  for  wages— when  may  be  brought,  §§  171, 177. 
Sunday— no  law  to  relieve  seaman  from  working  on,  SS 180, 181. 
damages  done  on,  are  recoverable,  §§  350, 351. 
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Supercargo— authority  of  master.as,  §  120. 
mav  retain  for  a  ccneral  balance,  $  227. 
ratification  of  salo  by,  S  264. 

Supplies— owners  presmiiicd  liable  for  supplies,  S  41 
wlien  owners  not  liable,  §  46. 
whenpart  o^vncr  not  liable  for,  S  47. 
liens  for  need  not  be  recorded,  §  63. 
when  purchaser  liable  for,  fi  62. 
when  mortgagee  not  liable  for,  §  66. 
presumed,  furuislied  on  credit  of  vessel,  S  75. 
must  appoar  to  be  reasonable,  §  78. 
validity  of  lien  for,  §78. 

fjrlorlty  over  Government  forfeiture,  S  88. 
len  divested  by  assignment  of  claim,  §  86. 
authority  of  master  as  to,  §  119. 
See  LIB17S. 

Supplies  and  repairs— master,  owner,  and  vessel  liable  for,  S  69* 

Suppression  of  papers— condemnation  for,  S  420. 

Suri^eon— a  seaman,  S  141. 

Survey  of  vessel— before  sale  essential,  S 12L 
when  seamen  may  ask  for,  S 152. 

Sweating— not  a  peril  of  the  sea,  S  224. 
liability  for  loss  by,  §  252. 

Telegraph  cable— owners  liable  for  injury  to,  S  43. 

Tenants  in  common— owners  as,  §  31. 

Tender  of  services— by  pilots,  what  essential,  §  344. 
allowance  of  half  pilotage,  §  349. 

Term  of  service— conclusiveness  of  contract,  §  149. 

Termination  of  blockade— what  constitutes,  §  426. 

Terms— in  charter  party  construed,  S  200. 

Theft— lustlfles  discharge  of  seaman,  S  113. 
liability  of  owners,  $  249. 
carriers  responsible  for  loss  of  baggi^e  by,  §  271. 

Theft  and  robbery— when  not  a  peril  of  the  sea,  S  224. 

Thence  direct  to  load— term  in  contract  construed,  S  200. 

Time— omitted  in  contract  mav  be  supplied  by  parol,  S  143. 
and  duration  of  voyage,  §  14S. 
of  delivery  of  cargo, !» 245. 
the  ingredient  of  domicile,  §  414. 

Title— to  vessels,  power  of  Congress,  §  2. 

to  vessel,  by  delivery  under  parol  contract,  SS  30, 63. 

to  cargo,  may  vest  In  managing  owner,  §  61. 

evidenced  by  sliip's  papers  and  registry,  §  60. 

under  conditional  sale,  §  62. 

of  purchaser  at  master's  sale,  §  123. 

to  property  under  bill  of  ladi^,  §  226. 

Indorsement  and  transfer,  §  227. 

not  divested  by  wreck,  S  327. 

during  war  cannot  be  varied  in  transit,  S  415. 

to  captured  property,  §  432. 

effect  of  capture  on  prior  Hens,  §  433. 

To  be  employed— term  construed,  §  200. 

Tonnage  duties— on  neglect  to  enroll,  §  23. 
to  be  paid  by  foreign  vessels,  §  26. 
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Tomiage  and  oapacity—llabllity  for  fraadulent  representatUms,  S  2M. 

Tort»— owners  liable  for,  S  44. 

limitation  of  liability  of  owners,  S  45. 

liability  of  master  on  imprisonment  of  seaman,  S IM. 

of  officers  and  crew,  master  liable  for,  S 139- 

right  of  recovery  for,  i  264. 

liability  for  wrongs  to  passengers,  S  272. 

limitation  of  liability  for,  act  constraed,  §  394. 

Tow— bound  to  avoid  collision,  $  338. 

not  liable  for  negligent  inlury  by  tng,  S  341. 
rules  of  navigation  as  to,  §  379. 
navigated  by  pilot  and  not  by  ttur,  $  890. 
alone,  when  liable  for  collision,  1391. 

Towage— liens  under  local  law,  §  88. 

obligations  under  charter  party,  S  209. 

as  salvage  service,  §  306. 

statute  requirements,  §  331. 

services  defined,  S  332. 

contract  of,  §  833. 

duty  of  tug  to  tow,  $  334. 

obligations  of  master,  §  835. 

mutual  responsibilities  of  tug  and  tow,  S  398. 

responsibility  of  tug,  S  337. 

responsibility  of  owners  of  tug,  %  338. 

liability  of  tug  for  injury  to  tow,  §  339. 

negligence,  §  840. 

instances  of  injury  by  negligence,  S  341. 

measure  of  liaoillty  S3^ 

Totr-boat— not  a  passenger-boat,  S  28. 

Ttede— by  neutrals,  lawful,  §  412. 
with  enemy.  Illegal,  S  422. 

Tiding  with  the  enemy— what  deemed,  §  421. 

Transfer— should  be  evidenced  by  bill  of  sale,  §  60. 
when  not  entitled  to  registration,  §  63. 
unknown,  does  not  affect  pre-existing  rights,  S  63. 
of  property,  not  a  divestment  of  Hen  for  freight,  S  288. 
of  vessel  to  neutral,  when  Invalid,  §  416. 
to  neutral  by  enemy  Illegal,  §  415. 
See  Sale. 

Transhipment  of  cargo— duty  of  master,  S  238. 

Ttover— does  not  lie  between  co-owners,  §  49. 
mortgagee  may  maintain,  §  64. 
when  shipper  may  sue,  §  242. 

Tronka  of  passengers— when  subjects  of  sslvage,  %  82S. 

Tmat  sale— liability  to  forfeiture  for,  S  59. 

nix8tee»— when  liable  for  master's  wages,  §§  135, 136. 

Tag— service,  when  not  mere  towage.  §  308. 

liable  for  damage  caused  by  negligence,  §  339. 
fault  of  too  great  speed,  §  358. 
In  fault  for  uupioper  lights,  §  864. 
alone,  when  liable  for  collision,  S  391. 
See  TOWAOB. 

Tng  and  tow— to  keep  out  of  way  of  sail  vessel,  S  379. 
when  both  liable  for  collision,  S  391. 

Tnga— duty  on  approaching  on  converging  lines,  S  369. 
rules  of  navijzatiou  on  rivers,  §  371. 


UndoiwilUiw  autfaority  of,  S  lis. 

matter  aa  agent  of,  sue  ^ 

Uhkaavm  perUa— damage  by,  creates  no  UaUlltyt  S  MO. 

Unlawfiil  olwtroQtioiia  to  xravigation-UablUty  for,  S  882. 

Unaeaworthlnesa— burden  of  proof  of,  S  29S. 

Unakillfnlnesa  of  offlcon   iciiiloii  UaUe  in  ooUJston,  S  383. 

Uaagea— effect  on  liens,  1 84.  _ 

Sovern  privileges  of  master,  %  133. 
en  on  "  lays  '^of  seamen,  S 134. 
as  to  duties  of  seamen,  $  180. 
proof  of  as  to  charter  parties.  §  1S6. 
evidence  of  not  to  control  bill  of  lading,  S  334. 
as  to  deliveiy  to  carrier,  S  25L  ^ 

Usage  and  cnstom— as  to  stowage,  SS  321, 253. 
as  to  unlading  cargo,  S  245. 
as  to  limits  or  pilot  ground,  S  343. 

Uaagea  of  commerce— as  to  deliveiy  of  goods,  S  343. 

Validity— of  sale  of  vessel,  S  61. 

of  bottomry  bonds,  on  wbat  depends,  S 104. 
when  presumed  valid,  S 104. 
of  sale  by  master,  S 123. 

Valuation  of  freight— In  gold  coin,  S  28L 

Value  and  contents  unknown— construed,  %230. 

Values— contributory  in  general  average,  S  300. 

Vendor  of  gooda— right  of  stoppage  in  transit,  S  338.  i 

Vendor's  lien— when  takes  priority  over  liens  on  domestle  TWnlli  > 

S82.  *     -  \ 

Vermin— damage  by,  not  a  peril  of  the  sea,  S  224.  * 

Vessels— when  to  be  under  control  of  a  pilot,  S  5. 
of  United  States,  what  deemed,  S  8. 
what  entitled  to  register,  $  9. 
what  precluded.  $  9. 
where  to  be  registered,  S 12. 
registry  and  enrollment  interchangeable,  S  20. 
canal-boat  not  a  ship  within  enrclliment  act,  S  22. 
when  seaworthy,  §  S3, 
majority  Interests  may  control,  $  38. 
liable  for  supplies,  S  41. 
primarily  liable  under  maritime  liens,  S  69. 
when  presumed  liable,  S  72. 
authority  of  master  as  to  management,  S  UA* 
on  shares,  liability  of  master,  $  134. 
let  on  shares,  §206. 
responsible  on  loss  of  goods,  §  231. 
to  be  seaworthy,  $  232. 
bound  to  merchandise  under  contract,  S  33S. 
Uability  of  as  carrier  defined,  S  248. 
chargeable  for  loss  by  negligence,  §  252. 
when  not  liable  for  breakage,  §  254. 
liability  for  Injury  to  passenger,  S  272. 
when  to  contribute  loss  by  Jettison,  1 296. 
valuation  of  in  general  average,  §  300. 
in  distress,  rescue  of,  a  salvage  service,  S  308 
when  In  a  condition  to  lustify  salvage  services,  i  314. 
when  to  take  pilots,  S  343. 
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^98B6la—Conttmted, 

when  liable  for  negllgence'of  pilot,  S  347. 

when  bound  to  accept  pilot  or  pay  fee,  §  349. 

precautions  requirca  to  avoid  collision,  S  ii55.  ... 

chargeable  with  damages  for  delay  in  dellTery»  S  256. 

at  anchor,  steamers  to  avoid,  §  357. 

duty  to  display  slmal  lights,  8  361. 

under  way,  what  lights  to  exhibit,  §  362. 

at  anchor,  lights  for,  ^  3(j5. 

at  anchor,  precautions  necessary,  §  366. 

rules  of  river  navigation,  $>  3G;}. 

overtaking,  rules  of  navigation,  §§  369, 377. 

approaching  end  on,  rule  of  navJU;ation,  §  371. 

on  fitarboard  taok,  rule  of  navigation,  §  S^l. 

going  free,  must  avoid  colliiilon,  i$  372. 

on  the  wind  to  beat  out,  tack,  §  372. 

close-hauled  to  keep  course,  S  372. 

to  hold  course,  %  376. 

no  right  to  deviate  from  course  on  risk  of  coUlsionr  S  376. 

passing,  obligations  to  avoid  collision,  §  377. 

astern,  must  avoid  collision,  §  877. 

in  case  of  collision,  boimd  to  render  aid,  §  383. 

bound  to  secure  herself  at  pier,  s  385. 

Erimarily  responsible  for  culUsion,  §  389. 
1  charge  of  pilot,  liability  of,  S  3.'i0. 
in  motion  and  vessels  at  rest,  duties  of,  §  393. 
in  motion,  precautious  required,  S  393. 
at  rest,  rights  and  responsibilities  of,  §  393. 
when  liable  to  detention,  §  410. 
in  cartel  service  not  subject  to  detention,  §  410. 
duty  as  to  inquiry  of  blockade.  §  427. 
when  justified  in  entering  blockaded  port,  §  428. 
obllgalions  not  to  violate  blockade,  s  429. 

Violation  of  blockade— what  constitutes,  S  429, 

Visitation  and  search— §  409. 
right  of  detention,  §  410. 

Volxmtary  discharge— of  seaman,  $  163. 

Volontary  sacrifice— essential  in  general  average,  §  291. 
Voluntary  stranding''-^  case  of  general  average,  §  294. 
Voyage— broken  up  renders  bottomry  bond  due,  S  HO. 

when  master  may  abandon,  §  122. 

presumption  in  favor  of  return  of  seamen,  S 125. 

not  applicable  to  tugs,  g  144. 

defined.  §  145. 

description  of  In  shipping  articles,  S  145. 

discretion  of  master,  s  146. 

time  and  duration  of,  S 143. 

port  of  discharge,  §  148. 

contract  of  seaman  conclusive,  1 149. 

effect  of  special  stipulations  In  contract,  S 150. 

broken  up,  damage  Id  seamen,  S 162; 

when  ended,  §171.     ,  ... 

divisibility  of  conditions  precedent,  §  198. 

charterer,  when  not  owner  for,  §  204. 

liability  for  delay  in,  S  219* 

broken  up,  measure  of  damages  for,  §  216. 

nnseaworthy  vessel  not  to  proceed  on,  §  232* 

liability  on  refusal  to  make,  §  233. 

presumptions  from  bill  of  lading,  §  256. 

woken  up,  freight  j^ro  rata,  %  280. 
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Voyage— TonfintfAf.  n^ 

when  deemed  hostdle,  S  421.  ,  "< 

necesaity  not  to  excuse  its  lllegalfty,  S  421  -    b^ 

Wages— part  owner  may  libel  vessel  for,  S  49.  /  iin 

owners,  when  not  bound  for,  S  50.  -  r* 

of  master,  underwriters,  when  liable  for,  S  lS5k  ^ 

of  seamen,  rate  of.  %  143.  du 

by  the  month,  contract  deemed  entire,  S 149.  h 

contract  of  seamen  conclusive,  S 149.  j  n 

of  disabled  seamen,  §  155. 
rights  of  mate,  §  157. 
on  whaling  voyage,  §  158. 
of  seamen,  in  what  currency  payable,  S  109- 
lost  when  freight  lost,  §  161. 
on  voyage  broken  up,  §  162. 
on  disciiarge  in  foreign  port,  S  163. 
on  sale  of  vessel  abroad,  §  164. 

of  seamen  on  wrongful  disciiarge,  S 165.  ' 

on  compulsory  desertion,  §  165. 
in  case  of  death,  §  166. 
in  case  of  wreck,  §  167. 
not  earned  where  no  cargo  delivered,  S  167. 
in  nature  of  salvage,  §  168. 

in  case  of  capture,  §  169.  ^ 

due  on  discharge  of  seaman,  c  171. 
lien,  when  does  not  attach,  §  174. 
suit  for,  §177. 

not  payable  till  discharge  of  cargo,  S 177* 
deduction  from,  8  178. 

deductions  not  allowed,  §  179.  ,  ^ 

ou  forced  abandonment  of  service,  S  18ft. 
forfeiture  for  desertion,  §  186. 
forfeiture  for  embezzlement,  §  187. 
forfeiture  for  incapacity,  §  188. 
forfeiture  for  misconduct,  §  189. 
forfeiture  for  illegal  traffic,  S  190. 
dlscretionarv  power  to  decree  forfeiture,  S 191. 
deduction  of  expenses  of  substitute,  §  195. 
deduction  of  costs  and  charges  for  imprisonment,  §  195. 
not  barred  by  arrest  and  imprisonment  for  crime,  §  195. 
of  master  and  crew,  in  case  of  disaster,  a  general  average.  S  297. 
of  seamen,  in  nature  of  salvage,  §  306. 

Waiver  of  lien— by  express  contract,  S  81. 

of  bottomry,  S  112.  ' 

for  wages,  §176.  I) 

for  freight,  §287.  h 

Wax^-and  its  effects,  §  407.  .  i 

rights  of  belligerents,  §  408. 

visitation  anosearch,  §  409. 

detention,  §410. 

private  armed  vessels,  §  411. 

rights  of  neutrals,  §  412. 

suspends  all  commerce  with  enemy,  S  414. 

Warning— of  blockade,  when  necessary,  §  427. 
Warrant— for  arrest  of  seaman,  §  130. 
Warranty— effect  of  representations,  SjBl. 

in  charter  party,  what  la,  §  200.  * 

of  depth  of  water,  construed,  §  201. 

affainst  war  risks,  construed,  S  208. 

of  seaworthiness,  what  Includes,  §  232. 
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,  ipona   when  marter  may  resort  to,  8 128. 

TO  be  comslderedf  on  pnnisbment  of  seamant  S IMV 
Mghing— cargo,  at  whose  expense,  S  275. 
r  eight  and  contents  nnknown— «onstraed,  S  220. 
Hialixig  ▼easel— obligations  of  owner,  SS  21, 38. 
^lialing  ▼oyage— registered  vessels  may  be  engaged  In*  S  Sa 

dnty  of  owners  to  send  oil  home,  S  38. 

liability  of  master,  $137. 

articles  need,  not  be  in  writing,  %  144. 

Tjs^ts  of  disabled  seaman,  $  ISS. 

Beamen  entitled  to  pro  rata  of  lay,  S 108. 

lien  for  wages,  §  178. 

owners  liable  only  as  bailees,  %  280. 

liability  of  owners  as  bailee,  S  249. 

how  crew  contribute  to  salvage,  S  S2S. 
Whaling  and  fishing  Toyages^-lays  on,  S ISB," 
Wharfage— when  owners  not  UiOde,  S  Mb 

liens  for,  S  91. 

generally,  S  350. 

Tights,  dunes,  and  obligations,  S  2SL 

compensation,  1 352. 

statute  regtUatfons  as  to  rates  of  ,  S  3S2. 

^VThaxfingers— rights,  duties,  and  obUgatioiui  of;  S  Mi 
lien  for  wharfage,  S  352. 

VHiaxvea-defined,  S  350. 
See  Whabvagb. 

VTheat— hi  bags,  duty  as  to  stowage,  S  288. 

VTheelsman— master  of  tug  not  to  act  as,  S  S8S. 

Widow— remedy  for  death  of  husband,  S  273. 

With  all  faults— terms  in  sale  construed,  S  01. 

With  all  possible  dispatch— term  construed,  S  200. 

With  towage— term  in  charter  party  construed*  S  2001 

Wrocb-wages  of  seamen  in  case  of,  %  107. 

obUganons  of  carrier  on,  S  238. 

of  seamen  tn  case  of,  1 308. 

title  not  divested  by,  S  327. 

duty  of  owners  to  prevent  injuries  by,  S  382. 
Wrecked  vessels— registry  of,  S 10. 
Written  documents— not  subjects  of  salvage,  S  82B* 
Wrongful  discharge— of  seamen,  wages  on,  S  I66b 
Wrongs-to  passengers,  damages  for,  S  272. 
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